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The center for Judicial Accountabirity, rnc. takes the positionthat the Peopre of this state have a dlmocratic right to know howits judges are perforrning i; 
- 

"t i i""servants, whose sararies w_e pay. They wield i ir lr"u"hing pov/ersover our l ives,  indiv idual ly-aia as a society.  . r ,J ,n". ,  they areincompetent, abusiver oF corrupt, it is w"; 
--in" 

peopre, whosuf fer the often irreparabl"- 6or,r"q.r"nces. That is vihy thestate constitution v/as amended to crlate the present cornmissionon Judicial conduct--so that we .o.,ia be protected from unfitjudges by a publicly-funded watchdog 
-ug"""y.

with l irnited exeeptions, courtrooms are open to the pubric. whenwe are expos-ed to, and become angered uy, what \nr"' perceive asjudgest on-the-bench misconduct,  ""  
-snoura 

be ent i t red to seehow conplaints against  these judic ia l  publ ic ort ic iars,  ar is ingfrorn their perforrnance in couit pro"e"di.9s, ;;"-;;"dr-ed by thecornmission on Judic ia l  conduct.  rn" s late ionst i tut ion does notbar us f rom doing so. why shourd the Legisrat . , r" i - - -

The centerrs posi t ion is that  the conf ident i .a l i ty  of  Judic iaryLaw s45 must be repealed because i t  is  pernic ious.  The absoruteconf ident ia l i ty  of  cornpraints f i led wi tn the commission hasperni t ted i t  to conceal  a paper- t ra i l  of  faciar ly-meri tor ious,documented compraints, wnicrr- it h; been dunping, withoutinvest igat ion,  in v iorat ion of  i ts  invest igat ive mandate underJudic iary Law s44.r- .  No mechanisr  "ui i .ntry exists by which eventhe Legislature can access those comfiaints rrom 
-tn" 

commission.This has enabred the commission to ulcone .corrupt, arrogant, andunrespons ive  -  to  cornp la ina-n ts ,  who r iqhCr ; i i v -  c ramor  fo rexpranat ions for the dismissars of  their  re{ i t imate'compraints.

This conf ident ia l i ty  of  judic iar  miseonduct complaints f i red wi ththe commission is the ispect most destruct iv6 of  the publ icrstrust '  such compraints nust be purr ic iv accessible-- i f  not  whent h e y  a r e  f i r e d ,  t h e n  a f t e r  t h e  c o m m i s s i o n , s  i n i t i a ldeterminat ion,_ which, overwhelrninglv i= of--ai=. i "=.r .  Atpresent,  compraints are never accessibre--"" t  ; ; "  af ter  thecomnission has irnp_osed puuric =u."i i"" at the concrusion ofdisc ip l inary proceedings.  
ur rs  u\

Based on the direct, f irst-hand experienee of our mernbers, whohave . f i led jud ic ia l  misconduct  co*p i i in t= wi th  th is  commiss ionand others, w€ do not subscribe to Ln"-*rari""= "rqi lents used byproponents of  conf ident iar i ty .  Those arguments are,  by andlarge, discounted in a L9s4 a-rt icte in the Gcr+;aa;" J""rr"r "fLegal  Eth ics,  (VoI  Vf  :  959)- ,  ent i t led,  , 'Rec6nElTing- the Need forconf  ident ia l - i ty  in  . rud ic i i i  .  o isc ipr i_"" .y  proceedings wi th  theFi - rs t  Amendment :  A Just i f icat ion i l="d A"a lys is , r - -a  copy of  whichi s  enc losed .



},IEI.IORANDW ON SENATE BTLL #7484

The fol lowing is a cri t igue of the above-numbered senate BiII '

i "pp"r t i "g  r iar rat , ive is  suppl ied _!g bet ter  i l lus t rate the

;;;; i ;r" 
-unaaaiessed 

by the s6nate BirI and perpetuated bv i t '

foh" c"rrterrs specif ic rLconmendations then folrow'

RECOMMENDATION:

POSITION:

The Center for Judicial Accountabil i ty, Inc. supports

the Bi I l  as ;  s tep in  the r ight  d i rect ion,  but  makes

i""otn*"trdations tnit- wil l  pro€ect the public, as well

as the accused judgel

As with the unamended versiorl,  there . is no art iculated standard

to guide the commission in deterrnining when a formal writ ten

compla int  is  to  be brought  against  the accused judge,  other  than

that  ' ra  hear ing is  warrantedrr '

Of course, there is the assurnpti.on.that such determination by the

commiss ion  , l = t=  on  i t s  f i nd ing  o f  ' r p robabre  cause r r  o f

misconduct .  such assumpt ion is  re f lected in  the May 10,  L996

Statement of i tr" a=iocial ion of the Bar of the city of New York

( E x h i b i t  r r B r r ) :

r rA f ind ing of  probable cause is  analogous to . the f i l ing

of  a  por* l r -conrp la in t  in  cases of  jud ic ia l  misconductr r '

(Exh ib i t  r rB r r ,  a t  P  .  2 )  '

The underlYing
bel ieve that  the
be made exPI ic i t .

assumpt ion of  [probable.  eauserr  to

rnisc6nduct has been cornmitted should

1 The Centerrs  Posi t ion
far enough was set forth in
annexed hereto as Exhibit rrArr '

tha t  the  Senate  B i l l  does  no t  90
i ts  MaY 7  '  L996 Press  Re lease,

I



A .

The over-broad confidential i ty provisions of the unanendedversion remain intact, except 
-that 

the amendment opens to thepubl ic  the formal  .  cornpra in i ,  " " iJ"" t i .ary .  data,  documents andmater ia ls  re levant  to  the d isd j .p i i ; ; ; ; - i " . r ing in i r iared pursuantto  Jud ic ia ry  Law S44 .

such over-broad confidential i ty provisions a,re being used to denythe public a rangle of regit inite 
- i-nrormation 

to which it  isent i t ted.  The fo l lowing is- i l fust iu t i "L ,

Prior to commencement of our Art icle 78 proeeeding against thecommiss ion on Judic ia l  conduct  based on the t ,n"on=i i tu t ional i tyo f  22  NYCRR s7o0o ;3 '  we  made  a  wr i t t en  r "q r l .= t  t o  t he  commiss ion ,pu rsuan t  t o  i t s  ru les  rega rd ing  pub r i c  access  and  F .o . r . L . ,  f o rf f  in format ion reg-ard ing.  p iomufg i t ion of  22 NYCRR STOOO et  s€g.  rincruding any-ru le-nar lng n i r t6rv- r " r . [ ive thereto. - ,  (Exhib i t , ,e-l - r t  )  .  The commiss ion 'J  . response vras-  t9  deny access,  us ingJudic iary Law S4s as a basis t 'n"nl l i t ' l t_2, , ) .

Access to information about the cornnissi-onrs serf-promurgatedrur -es  was par t i cu la r ly  v i ta l  because 
' szooo. :  

and Jud ic ia ry  Laws44 .  l -  are f  lagrantry 
-aiscrepant 

luxniui t  , ,c-3, , )  .  However,  theAdministrator of  the commLssion- 
-r" iu=.a 

to ameriorate thesigni f icance of  such document aepr ivai ion by even providing uswith an expranat ion as to us how the rule and statute could bereconc i red  (Exh ib i t  rc -6 r ) .  To  da te ,  he  has^re fused to  reconc i r -ethe discrepancy between the rure and statul Iz: : ' *o=*

Tht correspondence relat ing _to '  our aforesaid informat ion anddocuments request is annexLd as Exhibi ts , , ! -1,-- i , ! -_19,, .  suchc o r r e s p o n d e n c e  r e v e a l s  r e p e a t e d  r e s p e c t s  i n  w h i c h  t h ecomnissionrs gu+ rules regarding pubr ic access to documents (22NYcRR s7o01. r -  e t  geq.y  we le  v io r . l t ;e - l t  rhe  commiss ion ,s  s ra f f  ,incruding its adrninistrator, untir chailenged by us. Among theviorat ions,  the Administrator usurped for hinser i  aec. is ion-makingpower reposed by the rures with Lne commissll"L.= 
-rExhibit 

,rc-5 r r ,  n c _ 7 1 ) .

.  2  That  the Adminis t rator  is  not  constra ined f rom doing somay be seen from a retter frorn the Executive oirector of the NewYork State commit tee on open Government  (Exhib i t  ! rDr !  ,  p .  4)  ,con ta in ing ,  as .  wer r ,  ex tens i ve  a i scuss ion  o f  f h ; -hu rd res__overand above Judic iary  Law s45-- that  face the pubr ic  in  seekinginformation from a government agency.



B .

Pr ior  to  commencement  of  our  Ar t ic re 78 proceeding against  thecornmission on Judiciar conduct--ui-sea on the un"onit i tut ionali tyof  22 NYCRR s7ooo.3,  r^re made , "p" .L .a wr i t ten , " !u"" t "  to  thecommiss ion for  in format ion as. to  the f rocedures ernproyed in  thesummary d isn issar  of  our  jud ic ia l  rn iscdnduct  "orpr i i i . t= .

speci f ica l ly ,  we requested conf i rmat ion that  our  compla ints  hadbeen presented to the commissi"""r-=, 
- 

trt" date of the formalmeeting at which they had been reviewed and voted on, and thenumber of  commiss ioneis  present  and vot ing.  The comniss ion s taf fignored our  le t ter  re{uests .  Thereaf ter ,  we brought  theseinforrnat ional  requests to  the at tent ion of  the commiss ioners,under  a  March  10 ,  rgg5  l e t te r  add ressed .  t o  the ln  . f nxn iu i t  , rE , r ) .
There has been no response by the commiss i " " - -a l=pi l "  re i terat ionof  our  request  in_ a september !4 ,  rggs ret ter  

- to  
the chai rman(Exhib i t -  t ' .F t ' ) - -and t l re  

-  
cornmiss ion r l " t t  nas 

-nJ 
prov i .ded therequested in format ion3 .

The exper ience of  o ther  conpla inants has been no more successfur .They have sought  conf i rmat ion that  u"= i "  procedura l -  rures havebeen for rowed in  the handr ing of  in" i ,  requests- -only  to  beignored a l together  (Exhib i t  ,H-r . )  or  aeniea =. r "n in format ion onthe a l leged ground of  the conf ident ia l i ty  o t  iua i " iu .y  Law s45( E x h i b i t s  I t f  r r ,  r r J r r r  a n d  r r K u ) .

RECOMMENDATTON:

Amend  Jud ic ia5y  Law S45  w i th  spec i f i c  p rov i s ionexempt ing appl icat ion of  conf i -dent i . l r i ty  to '  iequ"=t=for  in format ion as to  rures,  procedures,  and reasonsfo r  d i s rn i ssa l  o f  comp la in t s .

3 the Commission staff
the public with informat j-on
a p p e a l i n g  t h e i r  d i s n i s s e d
(Exh ib i t  ' ' c " )  .

is  a lso most  re luetant  to  prov ide
as  to  ava iLab le  p rocedures  fo rj  u d i c i a l  r n i s c o n d u c t  c o m p l a i n t s

3



The proposed arnendrnent
sect ion,  which is  too
whon.

i l * * : I lo ' lu ,  S4s.2 r is rs  three catesor ies of  d iscrosable

(1) trecord of any proceeding pursuant to a forrnalwr i t t en  conpr -a in t .  .  .  i n  
-o {n : - "h - - tn "  

app l i can t , smi_sconduct  wal  estab] ish"6, ,4 ' . * " "  
u

(2)  "any pending compla in l r rS.  and

(3)  "any pending 
.proceeding pursuant  to  a fornaLwr i t ten cornpla int  against  an appl  j_cant ! , .

As ide f rom a minuscule category of  d isc ipr . inary proceedings
::;"=;i*i.at"r.r,-,1 r"ill3' l,^ - " :Tf t : i". ^ _yn":''G"o-ria,,"t i s norestabrished (Judiciary Law s1f .o) , ur"'=.'n=" fiffi:i"""."*ni:i"Hmost  of  which the Conr i iss ion d ismiJ="= 

@ono.
The bas is  fo r  exc lud ing  such in i t ia r  eompla in ts  i s  thep r e s u m p t i o n  t h a t  d i s c l o i u r e  i s  . r r , r , " . " " = s a r y  b e c a u s e  t h ecomnisslon's handl lng of  the.1 .  i= p"opJr,  i .  e.  in l t  Jry compraintthe commission dismissed withouf 

- i i " " i t igat ion- 
wa: dj-smissed,pursuant  to  Jud ic ia ry  Law s44. r - ,  uecause i f  , i= - raJ ia r ry  lack inqin nerit, .r ' tg -ry ""*pri i"t 

' tn" --c"*mission 
l l!-ri=="a af reiinvestigation wql u_ec.ausd, notwithstan-ding the surfici"ncy of theinvest igat ion,  i t  ra i teJ ' to estabr ish tha existen-ce or probabrecause to br ing a formal proceeding.

The presumptio:r underrying_ such exclusi-on is rebutted by theof our Art ic l .e 7.8 pro-. . . -a ing ugi i -"J* in.  commission. r tthat the comrnission 
-nas 

rer^rit! i 'n-l;- i ivestigative mandate

category of  rnater ia l  is  arso pubr icty avairabreL a w  S 4 4 . 2 .

Presumably what  is  meant  isr : . . l - ed  under  Jud ic ia ry  Law S44 .1 .

Under  the  Commiss ion rs
the Conmiss ion created a

wi th a pr ivate le t ter  o f

self-prornulgated rule 22 NyeRR
category of  compla ints  wni tn  i tcau t i on .

does not correet the inadequacy of thisl in i ted as to  what  i t  J i="1_oses and to

A .

4 This
under Judiciary

5
conplaint

5

s 7 0 0 0 . 4 ,
d ismisses

f i l e
shows
under

any  pend inq  i n i t i a l



I:I""::, i*:.o.,r"::::i-:i.il: _commission on rudiciar conducr is
frf., "li :?.t.^r^_:,"-u*n_":,21.1!.rg1ar , ";;;iJ.tJ=' l;;;"'Ei"r"'l?1"..iisubj ect of compf ai-nt

Jud ic ia ry  "uy ,  s44 . r .  by  p rornurgat ion  o f  22  NycRR s7ooo.3 ,  wherebvi t  has  ar roqated  to  i t " ! i t  au io ru te  a isc re t ion  to  e i rher  d ismis l?: investigite u . i"ai. iui ni""o.rJu"t-lo^praint--unbcstandard (see poiit rr- & our 'r"ror.,ia.r, of r,aw--antlT: fI, 
":I

our L2/L5/9s 1tr  to the Assembly ;uaic iary commit tee).
The resurt of such rule is rlf lectgd by the dismissal 0f the ninemisconduct compraints annexea to the i r t icre 7g pet i t ion/ .  Theyestabl ish that  Commission is Ai=r i"1i i lg, .  

;c o m p 1 a i n t s w h i c h a r e T o t o n I y i j d i a f f i o r ] - o u S , b u t

iffi::"*! il"Hr:1"::J:5::::. 
Jl-"sution' or triminar conduct bv

under  such c i rcumstances ,  sc reen ing /norn ina t i  nq /  co .n f  i r rn ingauthor i t ies cannot rery on the corr i i=" i ; ; ;= 
- ' ; rsmrssal  

ofmisconduct compraints .= tonnot ing-tneir  rack of  faciar rner i t  ordocurnentary support. They, there-for"-r- must have ."""== to suchcornpraints for the same r.a"or", as the present statute gives thenaccess to the above-three. categor ies Jr  nater ia i" l - -u""urr=" thevpoten t ia l l y  bear  on  the  f i tness ; f - th "  lud ic ia r  cand ida tes
rt  must be emphasized that screening author i t ies rout ineryinquire of the candidates whether th;y have u".n 

-ln" 
subject ofconplaint-- including cornpraints 

-or- j i , 'a i " i " l  
mGcoi. j . r " t .  Theseinquiries are--refrectea by the writ€en- questionnaire forms thatcand ida tes  must  comple te .  

' rh "  
fo r low ing  is  i r rus t ra t i ve :

New york s tate commlss ion on Judic iar  Nominat ion:r rQuest ionnai re for  candidates for  e==o" i . t "  Judgeof  the Cour t_ of .  Appeals i l  (  L993 tor -m=i ,  euest ion#28  (a )  ,  ( b )  :  Exh ib iC  , rL - t , l

Mayorrs  Advisory conni t tee on the Judic iary :r r Q u e s t i o n n a i r e  
f o r  J u d i c i a i - '  n " u i p " i n t m e n t , , ,

Ques t i on  #1g :  Exh ib i t  uL -2n  -  -

Associ -at ion of  the Bar  of  the Ci ty  of  New york:r run i fo rm Jud ic ia l  eues t i onna i re i -  
- '  

q i != t i on  #2 t :Exhib i t  ' 'L_3 r l

U.  S.  Senate 
, ,1uai9 i -ap.  Cornmi t tee euest ionnai re,Ques t i on  IV ,  #S :  Exh ib i t  , , L -4 r r

1 .

2 .

3 .

4 .

e s

"'lX?*i5;gn;.'#j,"T..1T"iIIi^ff :j;:l?ij"".iJi$'=::I"ffi *tHasainst whom a comprainr ir 
-iii"i;;".,";i;7r':;:;'."!.:

see  Exh ib i t s  ' e r - ' J '  and  rN ,  t o  the  A r t i c re  7g  pe t ' t i on



B .

The consesuence is  tha t  when these.  judges  and jud ic ia tcandidates ; : : I  t .uppoiniment or pior*t ion.  to higher judic iarof f ice and f i l l  
.o-ut  i ""r l l "nnaire 

' ror*= 
which ask-them whetherthey have been the s-ubj ect ?I "orpii i l t. 

-[rr"l i-".., 
truthfully

Ii353ltt='L. i"". :???:i:;t*l L;"t-q'"lltioi' 'h;;, -f; racr, rha
Nor can sereening author i t ies obta in independent  ver i f icat ion asto whether  a judge,  under  consideruCi"" ,  nas ueen ine subject  o fcompraint from ine commission "" ]-"aicial cl"arr" i .  This isbecause the present  conf ident ia l i ty  ; i ;ud ic iary  Law S45 bars theconrn iss ion on Judic ia l  conauct  r i " i l  pro i ia i . ,g  that  in for rnat ion.

J u d i c i a r y  t u r - .  S 4 5 . 2 ( a ) - ( c )  i s  i n a d e q u a t e .  f t  I i m i t s  t h ecomniss ionrs  d isc rosu ie '  o f ' recoras  
- io  

the  cove in t r ,s  jud ic ia rappointments--aIr  of  whom 1fe subject  lo the ' radvice and consentof  the senaterr  .  Thus, i t  *ur6" 
-  

r" tora= avairaur-e onry forcandj-dates for  the court 'or  appe;r ; ,  iJ , r r t  of  c la ims, and inter imappointrnents to the Supreme court.

whol ly oni t ted 
.+:  any provis ion for discl0sure to otherappointing authorit ies. 

' 
r 'oi inftance, the. lt.voi-oi the city ofNew york appoints the citvr.s .juages 

-iJ 
ramiry'ct.rrl- una criminar_court ,  and to inter i rn c i" i i - 'c""J vacant ies.  yet ,  underJud ic ia ry  Law s45- .2 . (a ) - (c ) . ,  ne i th " i - t r r "  Mayor  nor  any  screen ing lcommittee emploved by 

'niin' is 
;t l;- i; Jt ' i . ir, .r.,y informarion aboutcandidates undei  con3iderat ion i " r - j "JI" iur  appoinrment.

Likewise, when state court judges are seeking appointnent to thefederal  bench, there is , ,o pro-vis ion unaer SaS.Z wnlreny any ofthe players in the federal  select ion uni  "o. , r i r rnul ion p.oc".= canobtain informat ion'  This incruJes"th"-  recommending senator andhis screeninl^:"*r i t tees,  the presiaent and the s6reening uponwhich  he  re t ies ,  per fo rmed by  the  am"r ican  Bar  Assoc ia t ion  and
!; i ;aJlst ice 

Depaftmenr,  and the s"n. l !  Judic iary commitree and

RECOMMENDATTON:

Amend  Jud ic ia ry  Law S45 .2 .  t o  p rov ide  a l l  f ede ra l ,s ta te ,  and  roca r -  bod ies  i nvo r ieJ - l n  the  j ud i c ia lscreening,  nomin-at ing,  and conf i r rnat i ; ;  processes wi thaccess to  compraints  f i led wi th  th ;  commiss ion onJudic ia l  conduCt against  ln .  jua ic ia i  candidate underc o n s i d e r a t i o n  r  d s  w e r r  u " =  
- i o - -  

t r , "  r e c o r d  o finvest igat ions and proceeAlngs had thereon.


