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The United States, by and through its attorney, the United

states Attorney for the Distr ict of coh:rnbia, respectful ly opposes

defendant's notion to correct an ilJ.egal- sentence. This Court had

the authority to sentence defendant to six monthsr incarceration

after she refused to consent to the Court, s reasonal>le cond.itions

of probation. Therefore, this courtrs sentence was not ir legar.

4RGTIMENT

Defendant claims that this Court violated her constitutional

rights by .dor:bling her sentence" after she refused r.to write the

required words of remorser' (Defendant's Motion at 6) . Because this

court's conditions of probation $rere reasonabry rerated to the
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rehabilitation of defendant and the protection of the public, and,

because the court had the authority after d.efendant rejected

probation to impose an alternate sentence of six monthst

incarceration, defend.ant's motion should be d.enied.

A. Backcrround

On Apri l  20, 2OO4, a jurT convieted defendant of disruption of

Congr ress ,  i n  v io la t i on  o f  D .C .  Cod .e  S  1O_S03 .16 (b )  (4 ) .  On  June  29 ,

2Oo4, defendant appeared before this Court for sentencing (6-2g-04

Tr' 21. At the sentencing hearing, the court offered to sentenee

her to ninety-two dayst incarceration, with credit for time served.,

and the raaining period suspended, in favor of a period of

probation with specif ied condit ions ( id. at 1s-16). under this

Proposed sentence, defendant would pay a $5oo fine, would, pay g2so

to the victims of viorent crimes conpensation Fund (vvccg), and,

would be placed on probation for two years, with severar conditions

of  probat ion ( id .  a t  16) . Specifically, defendant would be

required to obey the law, maintain appointuents with the probation

officer, abstain from irregal drug use, notify the probation

officer of any change in add.ress, and obtain per:mission from the

probation officer before leaving her home jurisdi-ction for nore

than two weeks (id- at 16-12). Regarding emproynent, she would be

required to work a minimr:m of forty hours per week, and, because
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she was serf-enployed', doeunent her work activities and times (id.

at L?l - She wourd also be required to perfor:m 3oo hours of
community service, with 2oo hours in her home state of New york

and 100 hours in  the Dis t r ic t  o f  corunbia ( id .  a t  1?-1g) .

Also while on probation, she would be required to submit to
substance abuse, rned.icar and mentar hearth assessments, and, to
compry with any testing or treatrnent deened appropriate (6-2g-04

Tr' 18). she wourd arso be required to attend anger managenent

counseling every six months, an. to stay away from the united

states capitor complex and severar senators ( id. at 1g_21).

Defendant wourd arso be required to write r.etters of aporogy to

several senators *which state the faet of [herJ eonviction

and. [her] renorse for any inconvenience caused by [her]
action" (id' aL 2Ll ' As the court was stating this last condition,

defendant inte*upted to say, r\r am not renorsefur and r wirr not

r ier" and', rr[The rettersJ wirr not be sent because they wirr not be

written', ( id. ) .

The court eq>lained that a sentencel of probation eoul6 not be

inposed unless defendant agreed to be praced on probation, and,

asked defendant if she agreed to the proposed conditions (6_2g_04

Tr '  2L-22r  '  see D-C.  code s 16-710(a)  ( . rA person may not  be put  on
probation without [herl consent"] . Defendant responcled, rrf am
requesting a stay of sentence, pend.ing appeal. This case will be
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appealed. " (rd. at 22r. The court again asked if she accepted. the
proposed eonditions of probation, and she -- after consurting with

her attorney advisor answered, ,,Nor, (ia.1 . The court then

sentenced defendant to six months, incarceration, a $500 f ine, and
a $250 palment to the WCCI' ( id.) .

B .

r\The power to affix the penarty upon conviction is vested.

exclusively in the tr iar court. ' ,  
,  s46 A.2d

429,  434 (D.e.  1989)  (quotat ion omi t ted) ;  see a lso @
states,  366 A.2d 1o?5,  to76-LO77 (D.e.  19?6)  (a mot ion to  reduce

sentence "is addressed, to tho tr iar courtrs sound. rr iseretionrr).

Regarding probation cond'itions, the trial court's *rliseretion in

forrmulating ter:ms and conditions of probation is 1imited by

the requirannent that the conditions be reasonably rerated to the

rehabilitation of the convicted person an. the protection of the
pub1ic. ' ,  Gotav v. United, States, 8 0 5  A . 2 d  9 4 4 ,  9 4 6  ( D . C .  2 O O 2 '
(quotation onitted)

C. Ttre proposed Cond.itions Of probation

Despite defendant's broad claim (at 6_10)

decision to i'rrFose the apoJ.ogy as a condition of

tha t  Nth is  Cour t ' s

probation vioJ-ated

4
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probationaalr terms similar to those

have been repeated1y uphe1d against

similar challenges. S e e ,  e . e .  r  ,  9 1 g  F . 2 d

843, 841'49 (grh cir- lggo) (\\Neither lof the defend.ants] have

admitted g'uilt or taken responsibirity for their actions [in

committing perjutyJ. Ttrerefore, a p'rrric apologry may serve a

rehabilitative purtr>ose") (cit ing 
, ALg

F.2d 52o,  530 (9th c i r . )  ( * r t  is  a lmost  ax iomat ic  that  t r re  f i rs t

step toward rehabilitation of an offender is the offend.er, s

recogmition that he was at faultrr), cert. denied | 396 u.s. 960

( 1 9 6 9 ) ) ;  
,  2 S g  A . 2 d  3 4 2 ,  3 4 6  ( D . c .  1 9 G 9 )

(upholding conditions not rrim,oral, ilregalr or: irnpossible of

perfo:mance" and rejecting craim that r.a condition ean never be

imposed which would restrict Ithe defendant,s] constitutiona].

rights, because the alternative is imprisonment in jair which

certainly restricts their rights. The choice is theirs to either

!/ Notabty, defencrant does not cite to a singre case from thisjurisdict ion in support of her craim, but rather argues (at 9) thatthe court's requirenent was unconstitutional because it would haverrcompel[ led] her to abandon her rong-held porit ical bel iefs.,,  Thisargument is meritless- The requirenent that defendant e:q)ressrAmor.e for her crirnc did not deprive her of any fund.amentalrights' Moreover, the case law makes crear that trris court mayimpose a condition of probation implicating fundanental rights if,as in this case, the cond,itions are reasonaloly reratecl to therehabiritation of defendant and the protection of the pubric. seesupra  pp .  4 -6 .

760

t1 the .  Const i tut ion," t /

proposed in the instant case
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serve a jai l  sentenee or accept the condit ionrr); United States v.

schave,  196 F.3d g3g,  g43 (76 c i r .  lggg)  (uphord, ing arcohol  ancr

associational restr ict ions, and hording that .ra court wirr not

strike down conditions of Isupervised] rerease, even if they

implicate fundarnental rights , Lf such cond.itions are reasonably

related to the ends of rehabilitation and protection of the p'bric

f rom rec id iw ismr r ) ;  
,  11g  F .3d  so2 ,  504_so6

(6s  c i r .  1992 )  ( sa ,ne  ho ld ing ) .

. 
Notabry, the court's proposed condition that d,efendant write

letters of apol0gy to severar senators \rstat[ing] the fact of [herJ
conviction - and lherl remorse for any inconvenience caused

' '  by [her] action" (6/2g/oe T�r. at 2]), did. not require defendant

to change her personal beliefs. fndeed, contrarT to defendantrs

craim (at 6) that the retters rrwould have required [defendant] to

esPouse a political view with which she did not agr€€r,, this Court

sinply required defendant, as a condition of her probation, to

apologize for her criminar conduet towards congress.

In sun, defendant is unable to show that the proposed

conditions of probation were so clearJ-y unrerated to rehabiritation

and prevention of recidivism that they were irregar. rnstead, the
proposed conditions, includ.ing the letters of apol0gy, rfere all
well within the court's diseretion in meetingr the g.oars of
fostering rehabiritation and deterring reeicrivism.

5
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D. The Six Month Sentenee of Incarceration

Although defend.ant claims (at 10-11) that the Court ncould not
increase [her] sentence for refusing to accept the probation

offered"t it was well within this court's authority to inposer is
an alternate sentenee, incarceration for six months, with the sarne
fine and VVCCF palment. rndeed, the court, by initiarry offering
a ninety-two day suspend.ed jail term, indicated its desire to
address rehabilitation and, recidivism without the need, for a six
nonth jail term. By rejecting this option, however, defendant

renoved it frm the court's consideration, and forced ttris court to
craft another means by which its rehabilitation and recid,ivism

concerns could be addressed.

significantryr,this is not a case where a trial court inposed

sentence after a defendant had arready violated the ter:as of
probation' rhis is arso not a case wherer e.s defendant contends
(at Lo-Lzl , a trial eourt rrdoubred, or ..increased.,, a d,efendant, s

sentence for refusing probation. On the eontrary, the Court in
this case never signared that a, ninety-two day sucpcndcd sentcncc
rtas, in and of itserf , an adequate sentence for defend,ant. Rather,
the ninety-two day suspended. sentence was always accompanied by a
two-year probationatar period with several specified conclitions of
p roba t i on  (6 /29 /04  T r .  1S_1G) .

7
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Accordingry, this is simpry a case where

probation and, as a result, the Court imposed an

of incarceration. Thus, defendantrs rel iance

defendant rejected

alternate sentence

on  D .C .  Code  S  24 -

?/ Defendant's citat ions to superior court Rure of crininalP rocedure  32 (c )  and  to  D .C .  Code  SS 16_210(a )  and  23_110 ,  a reunavailing- The record J-s crear that the court, in eompriance withRule 32 (c), twice asked defendant if she agreed to the proposedconditions of probation, and' that defendant ireely and, voruntariryanswered, "No,, (6-29-04 lr.  2J.-22). Conseguently, this Court neverimposed or \\pronounced, 
sentenoe upon defendant untir after sherejected probation. Moreover, there is no evidence in the recordthat -- after defendant did not consent to probation -- the courtrsr\pronounced" 

sentence of six months, incarceration rilas rraninherentry co,ercive and punitive action,, (as boldry craimed bydefendant at L2) , in vio].] t ion of S 1G_710 (a) .

3 0 4 ( a ) i s m i s p I a c e d . R a t h e r , a s i n @ , 4 g o U . s . 7 g 4 ,

801 (1989), the 'rfactors that may have indicated reniency es
consideration" for defendant's agree,nent to probation were no
longer present after she rejected it .  Therefore, the courtrs six
month sentence was not i l legal.3/

8
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WHEREFORE, it

motion to correct an

is respectfully requested, that

ilJ-ega1 sentenee be denied.

defendant, s

RespectfulJ.y submitted,

-*-KENNETII L. I{ATNSTEIN
United States Attorney

-s n lYr. ln
q-lc|'l{ r, f-r<i{iiyt 

'

.'OHN R. FI
Assistant United States Attorney

United States Attorney
D . C .  B a r  N o .  4 6 7 5 7 0
555  4 th  S t ree t ,  N .W.  -  Rn .  g1O4
Washingr ton,  D.  C.  20530
(2o2 ' � t  514 -7088

r_s
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SUPERTOR COURT OF THE DTSTRTCT OF COLUMBIACRTMINAL DTVTSION - MTSDEJMEANOR BRANCH

UNITED STATES OF AI{ERICA

v .

ELENA SASSOI|ER,

M-4113-03
.fudge HoJ-enan
Closed Case

Defendant.

O R D E R

upon consideration of the Defendant's Motion to co*ect an

rlIegaI sentence, and, the goverrunent,s opposition thereto, it is

HEREBY ORDTRED that the motion is DENfED

STGNED TN CIIAMBERS

Brian Hol-eman
Associate iludge
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I {ash ing ton ,  D.C.  2OOO5

ilohn R. Fisher, Esguire
Chief ,  Appel late Divis ion
U.S.  A t to rneyrs  Of f i ce
5 5 5  4 t h  S t r e e t ,  N . W .  -  R m .  g 1 O 4
W a s h i n g t o n ,  D . C .  2 0 5 3 0
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