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State ofNew York Commission on Judicial Nomination
666 Fifth Avenue
New Yorlg New York 10103-0084

ATT: Stuart A. Summit, Counsel

RE:

Dear Mr. Summit:

This letter follows up our telephone conversations on October lst and 2nd, in which I reported to you
that the Center for Judicial Accountability, Inc. (CJA) has documentary information .rt.btirt ing tf,,
unfitness oftlree candidates who - according to an item in the Septembei l5th New york Law Journal
(Exhibit *A-1") -- have been interviewed by the State Commission on Judicial Nomination to fill the
vacancy on the New York Court of Appeals created by the resignation of Judge yito J. Titone. These
candidates are two Appellate Division, Third Department Justices, Thomas i. M"r.ur. and D. Bruce
Crew III, and Appellate Divisioq Second Department Justice Albert M. Rosenblatt, reported to be a"favorite-son candidate of Second Department justices".

You informed methat statutory confidentiality prevents you from confirming or denying whether these
Justices are, in fact, candidates -- or to otherwise identify the candidat., b"ing considered by the
Commission' You also stated that you were not the source for the aforesaid New york Law Journalitem and that you had no knowledge as to who its sources were.

For purposes of this letter, we are aszuming that Justices Mercure, Crew III, and Rosenblatt have, as
reported, each been interviewed bythe Commission. According to the Commission,s brochure @xhibit'B-1"), zuch interview means that these candidates have passed the first hurdle of screening, to wit, that
the commission completed its "investigation" oftheir qualifications based upon the responses they wererequired to provide to the commission in response to its questionnaire form.
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Commission on ludicid Nomination Page Two October 5, 1998

As r€flected by ttE mderiats nansmitted and summarized hereirq these three justices disregarded ethical
rules of disqualification and participated in judicial panel decisions which "threu/, trro politically-
explosive cases. In so doing, they protected the powerful, politically-connected defendants, whos€
criminal and comrpt conduct was demonstrated in ttre record before them. These two ca.ses are:

(l) Moio Castracot otd Yircent Borulli, acting pro bono pblico v. Anthony
Cola'ita, et al. QrdDept. #62134), a proceeding Urought in the Third Department under
New York's Election Law; and

Q\ Doris L Sa:towerv. Morgoto, et al. (2ndDept. #g3-o2gzl), a special proceeding
brought in the second Department under cpLR Articre 7g.

rnCastracmv. Colovita,thepro bonop*i{roners, represent edby pro bono counsel, Doris L. Sassower
challenged as illegal, unethical, and unconstitutional, a written cross-endorsements deal between
Democratic and Republican party leaders, trading seven judgeships over a three-year period,
implemented at unlaud'rlly-conducted judicial nominating conventions. Justices Mercure and Crewparticipated at different stages ofthe case on appeal. Justici Mercure was on the appellate panel which
failed to disclose that all itsjudges were themselves the product of multi-party endorsements and deniedpetitiorrers' motion to accord the appeal the preference mandated under the Election Law and the ThirdDepartment's own rules. As a result, the appeal was not heard until {terthe lgg0 Election. rusticeMercure was also a member of the appellate panel which gave the NAACp Legal Defense andEducational Furd a week less time than it stated ii required for its amicus cariae bri; -- although itstime request was unopposed and was two weeks before the scheduled argument of the appeal. Theres'rlt was to prwent the NAACP I*gal Defense and Educational Fund from submitting an qnicusbief
becaus€ ofits conflictir8u.s. Supreme court deadlineq ofwhich it had informed the Third Department
when it made its onicas reque$. As for Justice crew, he was a member of the panel deciding the appeal-- three of whose members had multi-party endorsements. lts per cariai affirmance of the lower
@urt's dismissal ofthe case' albeit on other grounds, not only ignored the transcending public interestat stake, but the fraud by the lower court, whose decision was shown to have violated elementaryadjudicatory standards and falsified the record

Inthe kssu'erv' MoqonArtide 78 proceeding Ms. Sassower charged the Second Department withflagrant and deliberate misuse ofits disciplinary power, including by itsissuance of a fraudulent June 14,l99l "interim" order suspending her law license, immediately, ind.finitely, and unconditionally -
unupported by an underlying petitior\ without reasons, without findings, wittrout a hearing, and withoutany right of appeal. The Second Department panel, of which Justice Rosenblatt was a member, refusedhrls' Sassower's request that it recuse itself and transfer the case to another Department. Included onthe panel were three judges who had participated in every disciplinary order challenged as unlawful,including the June 14, lggl suspension order, and a fouih whohad participated in more than half of
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the challenged orders. The panel dismissed the case, based on a false claim that it knew to be ur"outright lie" -- and, which Ms. Sassower thereafter, additionally demonstrated as such.

These two caseq both ofwtrictrurcre denied review by the New York Court of Appeats, were featured
in CJA's very first public interes ad,"Where Do You Go When Judges Break the Law?.,printed on theOPEd page ofthe &ober 26, lgg4New York Times, reprinted in the November l, lgg4New york
Law Journal (E rhibit "C")' Such ad was part of CJA's on-going effort to vindicate the public interest
ard smfe disciplinary and cdminal investigations of the jurtl.r involved. These efforts have included
requests forgubernatorial appointment of a special proslcutor and for appointment of an investigative
commission' the latter request supported by 1.500 petition signatures, ih. nting of complaints withagencies ofgovernment ctrarged with investigative resionsibilitie-s, among them, the State Commission
on Judicial Conduct, the State Ethics Commission, ihe Brooklyn District Attorney,s Office, the U.S.
Justice oeeanrnent, and presentations to the State Assembly and Senate, including testimony before theSenate Judiciary Committee in opposition to confirmation of Howardlevin", iho - as an Appellate
Dvisioq Third Department justice - participated in the Castracanappeal -- as well as against Carmen
Ciparic( who, as a member of the Commission, participated in its summary dismissal, without
investigation' of facially-meritorious judicial misconduct complaints, including two complaints arising
fromCastracan.

Alt government agencies and officials to whom we have turned and to whom we have provided the
substantiating case files have knowingly and deliberately failed and refused to investigate our fact-
specific, documented allegations of comrption and potiticA manipulation. This has 

-obliged 
us toundertake fu rther litigation:

(l) Doris L. fussou'er v. Commission on Judicial Conduct of the State of New york
(N'Y' Co. Clerk #95-l09l4l), an Article 78 proceeding suing the Commission on
Judicial conduct for its complicrty in highJevel state judiciJcorruption, by its dismissal,
without investigatiorq ofourjudicial misconduct complaints -- *ong the., those based
oncastracan and the sassowerv. ManganoArticle 7g proceeding; and

Q) Doris L- fussov'er v. Guy Mangano, et al. (lJ.S. Supreme Ct #9g-106), a federal
civil rights action under 42 U.S.C. $1983, in which the Appellate Division, Second
Department is being sued for retaliating against tvts. Sassower for her judicial whistle-
blowing advocacy, including in the Castracan case, and in which the State Attorney
General is being sued for complicity in the Second Department's subversion of her state
Article 78 proceeding.

These two cases, which had the potential to expose the fact that the Castracancase and fussoner v.
Mangano Article 78 proceeding were "thrown" by fraudulent judicial decisions, were themselves'thrown" by fraudulent judicial decisions. CJA's pul[" interest ad,,,Restraining ,Liqrs in the
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Courtroom' ud on tlre Public Payrott' (IDGJ 8/271g7)provides illustrative details (Exhibit ..D,,).

Upon request, CJA would be pleased to transmit for your review copies of the files in Castracan and
in the Sarsower v. Morgoro Article 78 proceeding. *e believe, howeveq that the enclosed materials
will srfrce to convince you that Justices Mercure, Crew, and Rosenblatt not only abused their judicial
offices and are unworthy of the public trust, but that Justice Rosenblatt must be referred for criminat
investigatior\ if -- as we believe - he gave perjurious responses to pivotal questions on the
Commission's questionnaire. These questionq #30(a! (b), anA *ri1A; @xhibit..B-3.), required Justice
Rosenblatt to s€t forth his knowledge ofjudicial misconduct complainis filed against him and to disclose
y.t"th.t, durfu8 ttre pas l0 yearg tE tus been a party in litigatioq other than e.tirt, 7g, brought against
him as a public officer. Disclosrre also required trim to provide the Commission wilh sp-ecific
documents pertaining to any such litigation, to wit, a copy of the complaint therein and decisions
thereonr. That he failed to do so appears evident from thefact that, in our October lst conversation
together, yotr asked me to explain to you the circumstances leading up to the Appellate Divisiorq Second
Department's suspension of Ms. Sassower's law license. Such inquiry would have been wholly
zuperfluous had Justice Rosenblatt zupplied the Commission with ttre verified complaint in the Sassower
v' Mangano, et al. fderal action - to which he is a party, both in his official and personal capacities.
Indeed, rather than going into the details of the suspension, I refened you to the particularized
allegations of the complaint, which I stated I would be sending - and ior which you specifically
reque$ed the affidavit of service. Assredly had Justice Rosenblatt already furnished ttre comptaint -d
provided the information requested as to his knowledge ofjudicial misconduct complaints against hinq
we would reasonably expect the Commission to have summarily excluded him from consideration for
higherjudicial office, without any interview.

Ttre following are enclosed: fu to lustice Crew, whose participatio nin Castracanwas as a member of
the same appellate panel as Justice Levine, enclosed is a copy of our fact-specific Septembe r 7, 1993
testimony in opposition to fustice Levine's confirmation to the New york Court of Appeals, which

I The text of these questions is as follows (Exhibit..B-3'):

30. (a) To ycnn loorvledgo' has any complaint on charge wer been made against you in conection
with your service in a judicial office? Include in your response any question raised or inquiry
conducted of any kind by any agency or-ofliciar of the judicial system.

(b) Ifthe answer to subpart (a) is "Yes", fumish full details, including the agency or oflicer
making c conducting the inq.riry, the nature of the question or inquiry, the outcoire and relevant
dates.

32' (d) Dring tlp past l0 years, have you been a party in any litigation other than an Article 7g
procooding brought against yar as a public officer? If so, state the facts, provide the relevant dates
and provide a copy of the complaint and any judicial decision in the action.
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should be deemed €qually applicable to Justice Crew. The testimony highlight s Castracois
ranscending significance and is srpported by a compendium of documents from the Ca*acanrecord,
also enclosed. These documents include the appellate panel's per curian decision and appellants,
nrotion for reargument/renewaUrecud with its aliernativl request for leave to appeal to the Court ofAppeals' As to Justice Mercure, his participation in the self-interested panel which denied the formal
preference application in Castracan is identified in the reargument/renewal/recusal motion
(compendiurq p. 45), with the testimony pointing out that the deniatlf the preference, as well as thedenial ofNAACP Legal Defense and Educational rund's qnianstime request (in which Justice Mercure
also participated) were part of "a pattern ofjudicial rulings so unusual and aberrant as to be clearly
suspect." (at p 9)

As to Justice Rosenblatt, enclosed is a copy of Ms. Sassower's petition for a writ of certiorari and
srpplemartal brief in the fussower v. Mangano $1983 federal action -- to which Justice Rosenblatt is
a party' The verified complaint therein" which Justice Rosenblatt was required to produce for the
Commission on Judicial Nominatiorq pursuant to its Question #32(d), is reprinted in full in the cert
apperdix [A49-100]3, together with the pertinent lower court decisions iA-zt; A-361. personal service
9f the verified complaint was effected on Octob er 17,1994 and admitted by the Appellate Division,s
Clerlq N4artin Brownstein, on behalf of the Appellate Division, Second Department's 1o fisted justices,
fustice Rosenblatt among them. Mr. Brownstein's signed receipt is annexed as Exhibit..3,, to Ms.
Sassower's December 5, 1994 judicial misconduct complaint against Justice Rosenblatt - the fourth of
a series of complaints which she filed against him with the State Commission on Judicial Conduct.

2 The srryplmrtal brief mntains, in its appendix [SA47], Ms. Sassower's July 27, lgggletter tothe Public Integrity Soctioq Criminal Division of the U.S. justice tipartment seeking criminal 
-i*estigatior, 

, inter
alia, of the judges and state offrcials involved in the Sassower v. Mangano federaiaction. This includes Justice
Rosenblatt' A free-standing copy of that letter was docketed with the Supreme Court Clerlq together with its
exhibits, comprising ou prior conespondence with the Justice Department seeking investigation of tn"p6.iut
ccnptianreflected by tlre record inCastracan v. Colavita,the Sassower v. Mangaio Article 7g proceeding andqnArticle 78 proceoding against the Commission on Judicial Conduct and provided to the Justice Deparrnent. A
copy of the free-$anding letter with exhibits is eirclosed. (See Exhibits *A-- "H" thereto) so that the Commission
may, pursuant to the "lnfqmation and Privacy Waiver (Federal)" (Exhibit "B-5" herein) *5i.tt Justices Rosenblat!
Mercure' and Crew urcre required to sign" make inquiries of the Justice Deparhnent relative to their findings, based
on their examination of the aforesaid transmitted case records.

3 lhe complaint tA49-1001 chronicles: (l) the retaliatory relationship between Ms. Sassower,s
advaacy tntbCastracan case and the Appellate Division, Second Department's fraudulent..interim,, suspension
of her law license fSee, inter alia, l\7 6-8, 90, 103, I I 7- I I 8l; (2) the subversion of Ms. Sassower,s Article 7g
rErtody in &ssowerv. Mangano f&e,inter alia,flfll66-170, 173-l7g,lg2-lgl, lg5-20g);(3) Ms. Sassower's
testfunorrybefore Ule S€nate Judiciary Committee in olposition to confirmation of Justices l.evine and Ciparick for
the Court ofAppeals [See flfl179-l8l; 192-194]
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Also enclosed is the series of complaints which Ms. Sassower filed with the Commissiorq dated
September 19,1994, october 5,lgg4l,October 26,lgg4,and December 5, 1995. Although all are
facially-meritorious, the statutory standard mandating the Commission to investigate them (idiciary
Law $44.1), the Commission sumlurily dismissed each one, without investigation and *ittout -y
reasorN' This is reflected by the Commission's dismissal letters, which are also inclosed, together witir
its acknowledgment letters. Such dismissals formed the gravamen of Ms. Sassower,s Article 7g
proceeding against the Commissioq which - as particularized in CJA's public interest ad" ,,Restraining
'Liqs in tle Cowunm' otd qr ttc Public Payroll' @xhibit 

"D') - and, prior thereto in our published
I-etter to the Editor, "Commission Abandons Investigative Mandate', N?LJ, Bll4lg5 (Exhibit ..E-1.)
and qrprblic interest aL*A Caltfo ConcertedActiotl',trD4J, lll21/96(Exhibit ,E-2-)- it survived
only by fraud. Indeed, the September 19, 1994 judicial misconduct complaint was not only facially-
meritorious, but fully documented. It transmitted to the Commission a copy of the record in the
fussowel v. Mutgano Article 78 proceeding --including the papers before th. N.* york Court of
fupeals5. That Justice Rosenblatt isfutty touttledgeable oithat complaint, documenting his misconduct
in the Article 78 proceeding is reflected by the recitations in the October 26,lgg4and December 5,
1994 complaints. These detail that Ms. Sassower presented the September lgth complaint to Justice
Rosenblatt as among the grounds for his disqualification from a panel hearing seven appeals in an
unrelated civil action in which Ms. Sassower and her law firm were defendants - appeals which the
panel thereafter disposed ofby a legally and factually insupportable and dishonest decision. Exhibit ..f,
to the October 26, 1994 complaint, which is Ms. Sassower's October 17, lgg4letter to fames pelzer,
Supemisor ofthe Decision Department of the Appellate Divisioq Second Department, describes what
took place at the October 5th so-called "oral argument" of the seven upp"ulg Ms. Sassower was
aditrarily precluded bothfrom tunding up her formal Order to Show Cause-for recusal and transfer, as
well as from orally arguing it. In pertinent part, Ms. Sassower's letter, which includes verifcations
signed by both Ms. Sassower and mysell, states:

*At that point, my daughteq who was present as my paralegal assistant, rose to state
what would have been included by me in an oral application for recusal and transfer --
had Justice Thompson permitted me to make one -- to wit, that the panel was
disqualified and that on September 19, l9g4I had filed a formal complaint with the
Commission on fudicial Conduct against the Appellate Division, Second Department

*F .
The Octob€r 5,1994 conplaint is arurexed to the October 26, lgg4 complaint as Exhibits *If' and

5 As part of his applicatioq Justice Rosenblatt was obliged to sign an "Information and privacy
Waiver (Nor Yo|ft State ard Miscellan@s)", expressly consenting to release of "information in the possession of
the New York State commission on Judicial conduct" 6xhibit "B-4'). This would include release to the
Cqnmission qr Jrdicial Nqninatiqr of tlre substantiating record in tho Sassow er v. Mangano Article Zg proceeding
hansmitted with Ms. sassower's September 19, I99{complaint.
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and, in partiorlar, Egainst two members ofthe panel.

fustice Rosenbtatt, who was seated directly in ftont of my daughter, then asked who
those nrernbers were, to whictr my daughter responded that tley w-ere Justice Thompson
and himself Obviously, my daughter's statement would have been wholly unnecessary
had I been permitted to make my recusaVtransfer application orally. Indeed, my
S€pt€otb€r 19, 1994 complaint to the Commission on Judicial Conduct was annexed as
Exhibit "C" to my Order to Show Cause."

The octobet 17,1994 leffer firrther recites that immediately following the October 5, 1994..oral
argument", Ms. Sassower left a copy of the Order to Show Cause with Mr. pelzer and went to the
Commission on Judicial Conduct, where she filed the original with a hand-written complaint. Copies
of these documents were annexed to the October tl, tigq letter, which was hand-delivered to Mr.
Pelzet, together with five copies for the four judges of the appellate panel and for Appellate Divisiorq
Second Department Presiding Justice Mangano. This is reiterated in the October 26, 1994 and
December 5,1994 complaints -- the latter ofwhich expressly identifies (at p.3, fn. 4) that each of the
copies of the October 17,lg4letter annexed full copies of that Order to Show Cause. Consequently,
Justice Rosenblatt not only has knowledge of the September lg, lgg4 complaint against him from my
direct exchange with him at the October 5, 1994 "oial argument" -- but was nrrni*rea a copy of it as
part of the annexed Show Cause Order, as well as a copy of the October 5, 1994 hand-written
complaint.

Thus, the October 17,lgg4letter to Mr. Pelzer establishes, at minimum, that Justice Rosenblatt had
lcrrcwledge sufrcient to have responded affirmatively to this Commission's euestion #30(a) and, as to
(b), to have provided information as to the Septernber lg, lgg4 and october 5, lgg4 complaints.
Indeo4 Justice Rosenblatt may well have learned of the additional October 26, lgg4and December 5,
1994 misconduct complaints against him. Such knowledge is not unlikely in view of the fact that Justice
Rosenblatt's misconduc( as alleged therein and in the prior complaints,is bound up with that of Justice
Wliam Thompson' the presiding justice in the Sassower v. ManganoArticle 7g proceeding panel and
in the panel deciding the seven appeals. Justice Thompson is a member of the Commission on Judicial
Conduct and can be presumed to have seen those *.pl"int.. Based on his egregious and criminal acts
as therein particularized, one would not suppose thatJustice Thompson *ould-huue any compunction
about disclosing the existence of such subsequent complaints to Justice Rosenblatt. Moreover, since
those misconduct complaints were widely circulated as exhibits to Ms. Sassower's verified petiiion in
her Article 78 proceeding against the Commission on ludicial Conduct, Justice Rosenblatt may have
been apprised ofthem_- and received copies - from any number of sources, who additionally, w# free
to access the ligation file, containing the misconduct complaints, from the N.y. County Clerk,s ofiice.
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Sfuruftaneous with our hand-delivery of this letter to you, we are delivering a copy to the Commission
on Iudicial Conduct, as yet a further facially-meritorious complaint against Justice Rosenblatt. This
instant complaint rests on our belief -- for reasons hereinabove particularized (at p. a) - that Justice
Rosenblatt committed perjury in his responses to Questions #30(a)-(by ana #iz1Al @*ftiUit 

*B-3-).
Following yor verification of such fact, we request you provide the Commission on Judicial Conduct
with a copy of thos€ responses, pursuant to Judiciary iaw, Article 3-d $66 -- which excepts from
confidentiality perjury under Article 210 of the Penal Law. Indeed, the pieface to the Committee's
questionnaire (Exhibit "B-2') specifically alerts candidates to such perjury exception.

Our instant judicial misconduct complaint is additionally based on Justice Rosenblatt's collusion and
complicity - as well as that of his Second Department brethren -- in the fraudulent defense tactics of
co-defendant cotrnsel the New York State Attorney General in the Sassoryer v. Motganofederal actiorl
as particularized in the unopposed cert petition and publicized in the closing paragraphs of our ad,"Restraining 'Liars in the Courtroom' ard on the Public Payroll'B*iUii ..D,'), which Justice
Rosenblatt and his Second Department co-defendants can be presumed to have seen. Such litigation
fiaud plainly constitutes conduct "prejudicial to the administration ofjustice" and should lead nJ ody
to a disciplinary investigation by the Commission on Judicial Conduct, but to further disqualification of
Justice Rosenblatt from this commission' s consideration.

Basod on CJA's direct personal experience spanning frtny, many years, the Governor's office and the
Senate Judicisry Committee are utterly contemptuous of documentary proof establishing the unfitness
ofthe Governor's judicial nominees. Consequently,IF there is to be any respect for "merit selection"
principles, it falls to this Commission to pursue rigorous and effective investigations of would-be
nominees to the Court of Appeals and to take appropriate action against dishonest applicants. As
reflected by the foregoing presentatioq CJA has a great deal to offer in providing the Commission with
readily-verifiable information pertinent to candidate qualifications. We, therefore, request that much as
the Commissioq in the normal @urs€ of its investigations, purports to contact references and individuals
having knowledge of the candidates, so it include CJA urong its knowledgeable sources before
fi nalizing its deliberations6.

Finally, and on the nrbject of the political deal-making and disrespect in Albany for judicial
qualifications, CJA has extensive colrespondence with Governor pataki's office auring Michael
Finnegan's telrt|re as Governor Pataki's counsel. Such correspondence exposed not only the Governor,s
sham judicial screening procedures, but the flagrant misconduct of Mr. Finnegan and his subordinates

6 The need ftr ttuough investigatim ofjudiciat qualifications - including verification of information
provided by applicants in response to questionnaires - was highlighted, to no avaif in our December 15, 1993
testitttoty in oppositim to Senate cqrfirmation of Justice Ciparick;s nomination to the New york Court of Appeals.
A copy of our testimony, which also objected to the confidentiality provisions of Article 3-A as unconstitutional,
is enclose4 togetherwith its substantiating compendium.
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in connection therewith. This is reflestcd by our Letter to the Editor, "On 
Choosing Judges, pataki

Credes Problems', publisM in the Noverrber 16,l996New York Times @xhibit 
..F"1. Mr. fi*rg-

is a member of the Commission on Judicial Nomination, by appointment of the Governor --- a
circumstance that bodes ill for the integrity of the process.

Yours for a qualityjudiciary,

AC-ans.e"ge-S*o"dzfi ,-
ELENA RUTI{ SASSOWER, Coordinator
Center for Judicial Accountability, Inc.

-

Enclosures: (1) testimony and compendia in opposition to Senate confirmation of Justices Howard
Levine and carmen ciparick to the New york court of Appeals

(2) kssower v. Murgano, et al. certpetition and supplemental brief
(3) 7/27198letter to Public Integrity Section, Criminal Division, U.S. Justice

Department
(a) judicial misconduct complaints: gllglg4, 10126/94, l}l5l94; with the Commission

on Judicial conduct's acknowledgment and dismissal letters
(5) CIA's informational brochure

cc: New York State Commission on Judicial Conduct
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The Commleelon on Judicial Nom-
lnatlon interviewed between l5
and 20 candidates, about half of
those who had aPPlled, for an
openlng on the New York Court o[
Appeals over three daYs last week'
according to sources' Among those
who were rePortedlY interviewed
were Justice Albert M. Rocenblatt'
of the Appellate Division, Second
Department; Justices D' Bruce
Crew 3d an{ Thomas E. Mercure of
the Third DePartmenq Charles G.
Moerdler, a Partner at Stroock &
Stroock & Lavan; and Michael J.
Hutter Jr., special counsel at Thuil-
lez, Ford, Gold & Johnson ln Alba-
ny. With the oPenlns,created bY
the reslgnation of Judge Vito J.
Titone who came lrom the Second
Department, Justice Rosenblatt is
considered the favorite-son candl:
date of Second Department lustices
who would like to see Judge Ti-
tone's successor coqe lrom their
department, sources said..
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dote

The Slate Commladon on Judicial
r\omlnation wil l not meet unti l next
rnonllr lo vote on a l ist ol nanres
rroln whlch ,Governor patakl must
sele.ct tlre .successor to Judge Vito
J, Tltone on the New york 6urt oiAppeals, sources report. The conr-
nlisston. had prevlously scheduled
a. tueeUng for last Thursday atwhich lt was expected to vole onr ts .  l is t_ol  recommended candl-
oares. _Because the Governor has
15 to 30 days to make hls cholce
arter receivlng the llst, the revlsed
srne.ctute may puslr the outsldeqeadilne lor the Governor's gelec-
uon past the state's general elec-
tlon orr Nov. 3.
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State of New York
COMMISSION ON JUDICIAL NOMINATION

666 Fifth Avenue
New York, New York 10103-0084

Telephone: (2 | 2) 841 -07 | 5
Telefax: l2' l 21 262-5152

OUESTIONNAIRE FOR CANDIDATES FOR
ASSOCIATE JUDGE OF THE COURT OF APPEALS

This quest ionnaire must be completed and ver i f ied before considerat ion
of candidacy can commence.

Unless otherwise indicated, every question must be answdred, although
the answer may be negat ive,  or  by an indicat ion that the quest ion is inappl icable.

l f  the space given is insuff ic ient  for  an answer,  complete the answer on
a sheet or sheets and at tach them to th is quest ionnaire.

Judic iary Law, Art ic le 3-A, E 66 provides that al l  communicat ions to the
Commission, including appl icat ions among other th ings, shal l  be conf ident ia l  and
pr iv i leged and not avai lable to any person, except as otherwise provided in Art ic le 3-A,
and except for  the purposes of  Art ic le 21O of the Penal  Law, which relates to per jury.

1 . Fulf name , ltf you have ever used or been known by any other neme, stdte that name.)

2. Social  Secur i ty number.

3.  Off ice address and telephone and fax numbers.
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UUbIi I  IUNNAIHE tsUR GANDIDATES FOR

A$SOCIATE JUPGE OF TI{E C TtT OF APPEALS Page 1 1

30.

29. To your knowledge, has any complaint  or  charge ever been made against  you
as a lawyer? l f  so,  furnish fu l l  detai ls,  including the Bar Associat ion or other
ent i ty to which the charge was referred, the nature of  the complaint  or  charge,
the outcome and the dates involved. l

(a)  To your knowledge, has any complaint  or  charge ever been'made against
you in connect ion wi th your service in a judic ia l  of f ice? Include in your
response any quest ion raised or inquiry conducted of  any k ind by any
agency or-of f ic ia l  of  the judic ia l  system.

l f  the answer to subpart  (a)  is  "Yes",  furnish fu l l  detai ls,  including
agency or of f icer making or conduct ing the inquiry,  the nature of
quest ion or inquiry,  the outcome and relevant dates.2

I  Judic iary Law, Art ic le 3-A 5 64(3) provides that th is Commission may require
from any court  or  other agency of  the State any informat ion or data as wi l l  enable i t
proper ly to evaluate qual i f icat ions of  candidates,  subject  to an absolute judic ia l  or
execut ive pr iv i lege where one exists.

2 Judic iary Law, Art ic le 3-S 5 64(3) provides that th is Commission may require
from any court  or  other agency of  the State any informat ion or data as wi l l  enable i t
proper ly to evaluate qual i f icat ions of  candidates,  subject  to an absolute judic ia l  or
execut ive pr iv i lege where one exists.  

€s 
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OUESTIONNAIRE FOR CANDINATES FOR
ASSOCIATE JUDGE OF THE .,URT OF APPEALS Page 14

During the past 10 yOars, have you been a party in any l it igation other
than an Art ic le 78 proceeding brought against  you as a publ ic of f icer?

l f  so,  state the facts,  provide the relevant dates and provide a
copy of  the complaint  and any judic ia l  decis ion in the act ion.

33. In responding to the fo l lowing quest ions,  p lease answer as fu l ly  as possible to
the extent that  there is any ci rcumstance that a reasonable person would f ind
relevant to the performance of  the dut ies of  Judge of  the Court  of  Appeals.

(a) What is the present state of  your heal th?

Have you in the past ten years ( i )  been hospi ta l ized or otherwise conf ined
due to in jury or i l lness or ( i i )  been prevented from working due to in jury
or i l lness or otherwise incapaci tated for a per iod in excess of  ten days?
l f  so,  g ive the part iculars,  including the causes, the dates,  the places of
hospi ta l izat ion or conf inement or incapaci tat ion.

(c) Do you suffer from any impaired physical or mental condition?

Are you current ly under t reatment for  an i l lness or physical  condi t ion?
l f  so ,  g ive  de ta i l s .

Dur ing the past ten years,  have you been treated for,  or  had any problem
wi th ,  a lcoho l  o r  d rug  abuse or  any  o ther  fo rm o f  subs tance abuse? l f  so ,
give detai ls.

(f l During the past ten years, have you been treated for or suffered from
any menta l  i l l ness? l f  so ,  g ive  de ta i l s .
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INFORMATION AND PRIVACY WAIVER
(New York State and Miscel laneousl

I  hereby waive the pr iv i lege of  pr ivacy and conf ident ia l i ty  including,

without l imitation, any confidentiality under Section 90 of the Judiciary Law, with

respect to any information which concerns me and is known, recorded with, on fi le

with or in the possession of  any person or organizat ion including, wi thout l imi tat ion,

any governmental ,  judic ia l ,  invest igat ive or other of f ic ia l  agency, gr ievance or disci-

pl inary commit tee, body or court ,  any bar associat ion or other professional

associat ion,  and any educat ional  inst i tut ion,  doctor or hospi ta l ;  I  hereby consent to the

release of all such information to the New York State Commission on Judicial

Nominat ion and consent to the issuance, wi thout not ice,  of  any order necessary or

appropr iate to obtain such informat ion;  I  hereby author ize a representat ive of  the New

York State Commission on Judic ia l  Nominat ion to request and any such informat ion;

and I  hereby request any such organizat ion or person in possession of  such

information to deliver it to a representative of the New York State Commission on

Judic ia l  Nominat ion.

I  speci f ical ly consent to the release of  any such informat ion in the

possession of  the New York State Commission on Judic ia l  Conduct and request that

the same be del ivered to a representat ive of  the New York State Commission on

Judic ia l  Nominat ion.

(S ignature)
Sworn to before me this

day  o f  ,  19_

Notary Publ ic

7 6  e s ' = . ^ + "



(Federal l

l , am informed that as part  of  a rout ine

check of  my background in connect ion wi th possible appointment to a posi t ion on the

New York State Court of Appeals, the Commission on Judicial Nomination may wish

to make inquiries concerning me to various agencies of the Federal government.

Having been advised that information from the fi les of Federal agencies may be

unavai lable to the Judic ia l  Nominat ion Commission without my wri t ten consent due

to the Pr ivacy Act of  1974,5 Uni ted States Code Sect ion 5s2a, and the Freedom of

fnformat ion Act,  5 U.S.c.  Sect ion 552, I  hereby consent to inquir ies concerning me

by the Commission on Judic ia l  Nominat ion to any Federalagency and to the disclosure

to the Commission on Judic ia l  Nominat ion by such Federal  agency of  any informat ion

the agency may have pertaining to me with the except ion of  any mater ia l  which is

speci f ical ly exempt f rom disclosure by a Federal  statute other than the pr ivacy Act of

1g74 or the Freedom of Informat ion Act.

Sworn to  before me th is
(S ignature)

day  o f  ,  19_

Notary Publ ic
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Beprinted from the op-Ed page, &t.26, t994, THE NEw yoRK UMES

Where Do You Go
Wlren Iudges Break the Law?
RoM rHE wey the curent elecoral Otber cros-endorsed brrethren on tbe bench tben

viciously retaliared against her by suspending her
law license. puning her out of business overnight.

Our state law provides citizens a remedy to
ensure independent review of governnental mis-
conduct. Sassower punued tiis remedy by a sepa-
rate lawsuit 4gainsl lhe judges who suspended her
license.

That remedy was destroyed by rhose judges
who, once again, disobeyed tbe law - this time, the
law prohibiting a judge from deciding a case to
which he is a prry and in whic.b be bas an int€rest.
Predioably, the judges rtismissed the case against
tbemselves.

New York's Attmrcy Creneral, whose job
ircludes defending state judges sued for wrongdo-
ing, argued to our state's highest court 6at tbere
should be no appellate review of the judges' self-
interested decisiqr in their own favor.

[:st month, our state's highest cottrt - on
which cross+ndorsedjudges sit - denied Sassower
any right of appeal, turning its back on the most basic
legal principle rhai'!s m:rn sball be the judge of his
own cause." In the process, that court gave its latest
demonsuation that juflges and higb-ranking sarc
officials are above the law.

Tbree yean ago this week, Doris Sassower
wrote to GoveraorCu66s asking him to appoint a
special prosecubr to investigate tbe docunented
evidenceof lawless conductbyjudges and the retal-
iaory suspension of ber license. He refused. Now.
all state remedies have been exhausted.

There is still rime in rhe closing days before
th election to demard tbat candidates for Governor
and AEomey General address the issue of judicial
cmnrption, which is real and nmpant in Ois state.

Where do you go when judges break the law?
You go public.

Contact us with honor stories of your own.

shaping up, you'd think judicial

Cshrrur,'
juorcrar

nrces are
comrption

isn't an issue in New york. Oh, really?
On June 14 1991, a New york Stare coun

suspeded an atbrney's licerue to p,ractice law_
immediately, indefrnitety and unconditionally. The
atttrney was suspended with no notice of charges,
no hearing, no ftndings of p,rofessional misconduct
and no rearpns. AU this violues the law and the
court's own explicit nrles.

Today, 6s1B hnn three yean later, tle srrs-
pension rem^ins in effect, and the cornt refus€s even
to provide a heaing as to the basis of the suspension.
No appellate review has been allowed.

Can this really happen here in America? Itnor
only cau it did.

The auorrey is Doris L. Sassower, remc/oed
nationdly as a pioneerof equal righa and fanily law
reform, with a distinguisbed 35-year career at tbe
bil. Wben the court suspended ber, Sassower was
pro borw counsel in a landmark voting righa case.
The case cballenged a politicat deal involving the
"cross-endorsement" ofjudicial candidates that was
implemented at illegally con6uct€d asm inaring con-
ventions.

Crossqdorscoent is a bcrcring scheme by
which oposingpolitical prties ndnirute 6e same
candidates fa public office, virnully gurmteeing
tbeir eleaion These 'ho contest" deals ftequently
involrre powerfrrl judgeships and turn voters into a
rubber samp, subvening the democratic process. In
New York and other states, judicial cross endorse-
ment is a way of life.

One such deal was actu.ily put into writing in
1989. DemocraticandRepublican party bosses dealt
out seven jrdgeships over a tbree-year period. ."The

Deal" also included a pnovision ther gng 6tr'9sg-
endorsed candidate would be .elected" a a l|yezr
judicial term, then resign eight months after taking
tbe bench in ader to be "elected" to a differeng mor€
patromge-rich judgeship. The result was a musical-
chairs succession of new judicial vacancies forotber
cross-endfrsed candidates to fill.

Doris Sassower filed a suit to stop this scam,
but paid a heavy pnce for her role as a judicial
whistle-blower. Judges who were themselves the
p'roducts of cross-endorsement dumped the case.

The &ntcr lot Judiciat.Accounbbility, lnc. is a national, non-partian, not-for-prcfit citizens, organizationraising public consciousness about how iudges brek the law and get away with it.

AccouNTABrLrry
TEL (914) 4214?oo . FAX (914) 684€5s4

E-MAIL pobono@delphi.com
Box 69, Gedrey Station . White plains, Ny 10606
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RESTRAINING $LIARS IN THE COARTROOM'
AIYD ON THE PUBLIC PAYROLL

On Junc 17th, I\e Nant Yorlt Law Journal published a Lder to the Editor from a lormer New York Stote
Asrdfail Alruney Gqaol, whov ryfutg sqtbrce rqd uAtornq Ganqal Deinis Va&o's wort anenw *vald
nd wgd thd fc tfuala anpof&tbrdl u bresponsihle condict by his assistants ofiu the fad". Y4 norc
than thre weehs udia, thc Canta lu Judicial Accountabili4t, Inc (CJA), a non-partkan, non-proJit citizsts'
otganizttbn, submitted a proposed Perspedive Cobmn to the Law Journal, daailing thc Attoiney Genetol's
bbtor+ltig. oJ and unplit:ily ln, his staf s litigation miscondud - before, during, and arter theJait The Law
Junalifiised to print it aad refused to uplain why. Because oJrte banscending public importaacc of thot
prcposed Perspcdive Colunn, CJA has paid 53,077.22 so that you can rcad it It appeaw toda! on pagc 1.

[at page 4l*'ry*$HS;f#fl,{"trFf€{g{{oo*?
- axt,077.22adpaanted"nn"o"f#"Wfr;rl*;"f:lfrforJudiciatAcrontabilily,Irc� -

In his Mav l6th Irtt€r !o the Editor. DcDutv
State Anorncv C'enerat Donald P. Berbns.'Ji.
emohaticallv *sers. 'thc Attomcv General does not
acrlot and will not toleraE 

-unprofessional 
or

ineslonsible conduct by mernbcrs oftlie Deparunent of
Law."

A claim such as this Dlainlv contributes to the
view - expressed in Mattheiv Lifilander's otherwise
incisive Peispective Column "Liars Go Free in the
Courtra nr" ()J24l9f - ttr:at the Sute Attorney General
shorild bc in thc fore,front in spearheading refomr so that
the oeriurv which 'pervad* the iudidial systein" is
invcstirirtif and dct€irent mechaniSms established. In
Mr. Liftlander's judenenq "the issue is timely and big
enourh to iustifr creation ofeither a state Moreland Act
Comhission iivestigation by the Govemor and the
Attorr€,y General, or a well-financed legislative
investigation at the starc or federal level", with"neccssary subooena power". Moreover, as recogrized
bv Mr. Liftlaixhr rind in the two pirblished- lener
r6sponsce Ql 13197, 4t2197), jludges all-too often fail to
discipline and sanction thc perjurers who pollute the
iudicial proccss.- -In 

trudr' thc Attomey General, our state's
hichest law enforcement officer, lacks the conviction to
leid the way in restoring standards fundamental to the
intecrity of our iudicial orocess. His lesal staff are
amolg-the mosf brazcn bf liars who "go free in the
courtroom". Both in state and federal court, his Law
Doartnnt relies o litigptio misconduct to defend state
acenci$ and officialg sued for official misconduct,
irilluding corruption, where it has no legitimate defense.
It files nictitns o dimiss on dre pleadings which falsi$,
disort, or omit thc pivotal pleaded allegations or which
unplqcdy argue agor'nsl those allggations, wlthout o.,'y
Drobiatrve cvrcenc€ wnarcvef. lnese mouons also
inisr4rescnt thc law or are unsupported by law. Yet,
when t\is dcfcnse misconduct - readily verifiable from
litication files - is broucht to the Anorney General's
andntio& he fails to takE any corrective iteps. This,
notwithstanding the misconduct occurs in cases ofgreat
oublic import Fa its part, tlrc courts - state 8nd federal
-- give th'e Attomey Creneral a'green light."

Ironicallv. on lvlav l4th- iust two davs before the
I.aw Jounnl oubtis:nea oe-putv Altomev Gerieral Berens'
lener. CJA testified befori tlie Associition ofthe Bar of
the City of New York, then holding a hearing about
miscondluct by state judges and, in panicular, about fte
New York Sate Commission on Judicial Conduct. The
Law Joumal limited its coverage of this intportant
hearing to a tbree-sentence blurb on its front-page news"Updaie" (5115197).- 

Our testimonv described Attornev General
Vm's defense miscorirluct in an Article 78 iroceeding
in which we sued thc Commission on Judicial Conduct
for comrption (N.Y. Co. #95-l09l4l). Law Journal
readers arc alrcady familiar with that public interest case,
soearheaded bv CJA On Aucust 14. 1995. the Law
Jburnal printeil our lrtter t6 the Editor'about it,"Contnisiion Abanfuns Imxstigative Mandate" and, on
Novenber 20, 1996, printed our $1,650 ad, "A Call for
Concerled Action" .

The casc challenrcd os wrlltun and as apolied.
the constitutionaliw d'f 

'the 
Commission's 

' 
self-

promulgated rule, 2'NYCRR $7000.3, by which it has
conqbd its mandatory duty under Judiciary l.aw $tl4.l
to investigate facially-meritorious judicial misconduct
conplaints into a discretionary option, ubounded by ary
standard. The oetition alleced thst since 1989 wehad
filed eight farSially-meritoiious complaints 'of a
profoundly serious nature - rising to the lwel of
criminality, involving comrption and misuse ofjudicial
office for ulterior ourooses - mandatinc the ultimate
sanction of removil".' Nonetheless, as-allegp4 each
complaint was dismissed by the Commission, vilhout
investigation, andwithout the determination required by
Judiciarv law S44.1(b) tlut a comolaint sodismissed be"on its ?ace laiking iir merit". Airnexed were copies of
the complaints, as well as the dismissal leners. As part
offte pejtition" the Commission urrae requested to produce
the record. includinc the evidentiarv oroof submined
with the iomplainti. The petitioi alleged that such
documentation established, "prima 

facie, [the] judicial
misconduct of tlre judges complained of or probable
cause to believe that the iudicial misconduct
complained of had been committed".- 

Mr. Vacco's law Departnent moved to dismiss
the pleading. fuguing against the petition's specific
factual allecations. its dismissal motion contended --
unsupported by iegl authority - that the frcially
irreconcilable agency rule is "harmonious" with the
statute. It made no argument to our challenge to the nrle,
as apolied. but in opposinc our Order to Show Cause
wifthO f;lsely assirted --uzszpportedby law or any
factual soecificitv - that the eidrt faciallv-meritorious
iudicial 

'misconduct 
comolainti' did nof have to be

investicaled because thev-"did not on their facc allece
judiciaf misconduct". fte law Departrnent madc i'o
claim that anv such determination had ever been made bv
the Commisiion. Nor did the L.aw Departsnent produc.L
the record -- includins the evidentiarv oroofsuooortinc
the complaints, as req-uested by the f;tition ani'ftrthei
reinforced by separate Notice.

Although CJA's sanctions application against
the Attomev General was fullv documented and
uncontroverfed, the state judge did not adjudicate it.
Likewise. he did not adiudicate the Attomev General's
duty to have intervenei on behalf of the-public, as
reouested bv our formal Notice. Nor did he adiudicate our
forinal nrodon to hold the Commission in default. These
dreslrold issues were simply obliteratcd from thejudge's
decision, which concocted grounds to dismiss the case.
Thus. to iustifr the nrle. as writlen. the iudce advanced
his 6wn- inteipretatiori, falsely attributin-g it to tlrc
Cornmission. Such interpreation, belied by the
Commission's own definition section to its rulcs, does
nothing to reconcile the nrle with the statut€. As to tre
constitutionality ofthe rule. as applied. the iudce baldlv
claimed what the Law Dipartn6nt ntjver fiadittat tli
issue was "not before the court". In fact it was souarelv
before the court -- but adiudicatinc it would havi,
exposed that the Commission *as, as thdpetition allege4
engaged in a "pattern and practice of protec-tin!
politically-connected judges...shield[ing them] from the
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disciolinary and criminal consequenc€s of their serious
jrdic,irl tmscoduct and corruption". -liclrl rru8coduct and corruPuon .

Tbe Attomey General is "0re People's lawyu",
id for bv the taxDayers. Nearly two years ago, inparo ror Dy ur€ I

Scptember 1995,
by the taxdayers. Nearly trro yean ago, in
11995. CIA demanded tlut futsney GeneralAltorney

Viirco tatc ccrefrr,e steps to protect the publiri from dre
combined 'double-whamrny" of fraud by the lawcomUinea 'double-whimrny" of fraud by the law
Deparhedqnd byte cqrt in our Article 78 proceedingDeoartmen md bv b cqEt tn oul Arbcle 7u proceedmg
agiinst Fp Cmrirission .as well as in a prior Article?8

Chairman, Henry Berg€r, and iB Administrator, Crerald
Stcrn, conspicubusly-avoided nddng aV statement
about the case - alhough each bd rcceived a
personalized rwitrcn challenge from CJA and were
bresent durinc our testimony. For its parl ftc City Bar .
bqnminee Arlrn ask Mr. Siern any qriestions aboirt the
case, although Mr. Stsn satcd that the solc purporc for
his aooeararce was to answer the Committee's questions.
InstdEd- tlrc Committee's Chaimran to whomb copv of
the Article 78 file had been transmittcd mqc tlun-tfree
months earlier - bu! who, for reasons b refused to
identi&. did nol dissenrinate it to thc Committee
mcmbers - abruotlv closod the hearinc ufrcn w€ rose to
proasttrcCcnniiufo's failure to matdgrrh inquiry, the
imoorance ofwhich our testimonv had emphasized.' 

Meantirn€, in a g 1983 fe&ral civil-righu action
(fussower v. Mangano, et al, *94 Civ. 4514 (JES), 2nd
Cir. #96-7805), the Anomey Creneral is being sucd ar a
oartv defendant fa subrqtinc the state Article 78 remedv
ina'fr'csnotatv in tbc wi6ncftl and cdminal conduit
of his clicnti. wf,om hc ddendd with loonledcc that
their defensc'rested on oerirrious factul alleiations
made by menrbcrs of 

'hii 
lcgal stafr and-wilfirl

misrepresentation ofthe law applicable thereto". Here
too. Mr. Vacco's l^aw DeDarunent has stps'n Otat
therb is no depth of litigatioir misconduct bclow which
it will rrct sink. Is motion to dismiss thc complaint
falsifie4 omitted and distorted the complaint's ciitical
allecations and misreoresented the law. As for is
Ans-wer. it was *lnowihclv false and in bad hith" in itg
resDonses to over ,50 6f the comolaint'g allesations.
Ver, the tided aisrrict jrdge did not irdjdicate oir tulty-
documented and uncontroverted saruions applications.
Instea{ his decision, which oblit€rsted any micirtion ofit,
sua sponte, afi without notice, convertcd the law
Deoartnent's dismissal motion into one for summarv
iudprnent for the Attomerr Gcneral ald hir codefendarit
hicfi{ankinc iudses and s6e officials - whcre thc record
isivtrotp aelvbiA-of anv eviderrce to supDort anvthinc but
summaf, judgment-in favor of tfi6 plaintitr, Doris
Sassower - which shc opressly sought.

Once more, although we gave particularized
written notice to Attomev Gencral Vacco of his [.aw
Depafinent's "fraudulent;nd deceifirl conduct" and thc
disiricrjudet's "cdnplicity and collusion", as set forth in
drc aorEllait's brieli he t6ok no conective srcps. To the
contiirv. he tolerated his l-aw Dcpartneni's further
misconauct on thc 6ppellate level. Tf,us far, the Second
Circuit has maintaffd a "grecn ligbf. Ie one-wond
order'DENIED', lrit out reasorut, our fullydocumentcd
and unconrovcrted sanctions motior for disciplinary and
criminal refenal of the Attomev General and his Law
D@artsnent. Oru perfected apperil, seeking similar relief
ag:tinst dE Atbnrsy General, as well as the disrict judge,
is to be arcued TEIS FRIDAY' AUGUST 29TH. It is
a case thit imDacts on every mcnrber of the New York
bar - since the focal 

- 
issuc prcsented is the

unconstitutionality of New Yort's attomey disciplinary
lav- as written and as applied. You're all invited to
heai Anomey General Vicco personally defend the
appeal - ifhe darcsl

We agree with Mr. Lifflander that *what is
called for now ii rrion". Yet, thc impctus to root out thc
oeriurv. fraud. and othcr misconduct that imperils our
iudiciil procels is not going to come from oir elected
leaders -- least of all tom drc Anome,y Gencral, thc
Governor. or lecislative leaders. Nor will it come ftom
rlre leaderihio offu orcanized bar or from establishment
rroups. Rither. it frtl come from concerted citjzrln
6ctio'n and the powa of thc press. For this, we do not
require subpoena power. We require only the courage to
come forward and publicize the readily-accessible case
file evidence - at bur own expense, ifnecessary.llrc
three above+ited cases - and this paid ad - are
powerful steps in the right direction.

fficeding rvhich we hai brought againdt som€ of those
iroliOotbmeoa judees, following the Commission's
ivrondrl dimissal bf our complaints against them. It
qas ibt thc fir* tinre wc had apbrised Attornery General
Vacco oftat carlicr prococding, involving perjury and
ftmd bv his tqio q€d.essor Attomevs General. We had
ci\@limwdeirptice of it a year earlier, in Septemb€r
f994. while he was still a caniiidarc for that high ofEce.
Indeed, we bad transmittd to him a full copy of the
litigation fle so lhat he could make it a campaign issue -
which hc failed to do.

Law Journal rraders are also fhmiliar with thc
serious-. allegations presented .by that .Article 78
proc€e(|lng ralsed as an cssenual campslgn rssue m
CIA'I d"Vhere Do You Go When Judges Break lhe
Irwf. Publishd cr dre Op-Ed pagc of the October 26,
1994 New Yort Times. tf,c ad-mst CJA $16,770 and
was rcDrinted on Novernber l, 1994 in the taw Journal,
at a finihcr cost of S2,280. It called upon the candidates
for Attornery General and Governor "to address the
issue of iuilicial comrption". The ad recited that New
York staie iudges had-thrown an Election Law case
challensinc-the political manipulation of elective state
iudcesliloiand 

-that 
other sate iudges had viciously

ictaliatd against its "judicial whisile-blowing", pro
Dozo counsel Dois L. Sassower, by suspending her law
license immediately, indefinitely, and uncnnditionally,
without clntces. rvl=tfioul findings, wilfioul reasons, and
without 6 pr6+uspension hearing, - thereafler derying
hcr any post€uspenslon heanng and any appettate
rwicw.

Dcrcribinc Articlc 78 as the remedy provided
citizeos bv or stat€law "to cnsure independen't review of
covemm;ntal misconduct'', the ad recounted dnt the
firdres who unlarvfirlly suspended Doris Sassower's law
li<ise Ua rcnrsca toiecust themselves from dre Article
78 oroceeding she brought against 0rem. In this
ocnfosion of-dte most fundamental rules of judicial
ilisoualification, they werc aided and abened by their
cddset dst Asonpi Cresal Robert Abrams' His Law
peoar 'unsrt 

sf]Etxd.,'without legal authority, that these
iudcca of thc Aopcllate Divisiott, S€cond Depaftnent'wer? 

not disqualihed from adjudicating their own case'
Thc iudses lh€tt frantod their counsel's dismissal motiono
wlrc6€ lecal insdFrciency and factual peduriousness was
documen-ted and uncontroverted in the record before
thcol. Thcrcaftcr, despirc rocatcd and cxplicit wrinen
diceto srcccssc Anorne,y Gencral Olivcr Koppell that
his iudicial clients' dismissal decision "was and is an
outric,ht lie". his hw Deparunent opposed rcview by
the Ncw York Court of Appeals, engagng in fiuther
misconduct before that court, constituting a dcliberate
fraud on ftst tribunal. By thc time a writ of certiorari
was sourht from the U.S.'Suprcme Court, Mr. Vacco's
L.aw De;arment was following in thc footsteps of his
oredccessors (AD 2nd DeDt. #93-02925; NY Ct. of'Appeals: 

Mo. No. 529, SSD 4l; 933; US Sup. Ct. #94'
1546).' 

Barod on the'hard evidencc" presented by the
files of thc* two Article 78 proccedings, CJA urged
Atromev Gencral Vacco to take immediate investigative
rtion aid rcnredial steps since what was at stake was not
ontv ft€ comtption of two vital state agencies - the
Coirrission rin Judicial Conduct and the Anomey
General's ofhce - but ofdrejudicial process itself.

What has b€en dre Attorney General's response?
He has imored our volurninous conespondence
Likewise, tf,e Governor, lcgislative leaders, and other
leaders in and out ofgovernment, to whom we long ago
cave cooi6 ofone or-both Article 78 files. No one in a
[ndership pcition has been willing to comment on either
of thcm.

Indee4 in advance of dre City Bar's May l4th
hcarinc. CJA challenged Attomey Gencral Vacco and
ruse 6aem to Oenv ortispute the file evidence showing
th,at the Commission is a beneficiary of fraud, widtout
rvtich it oqrld not have survived our litigation against it.
None apocared - except for the Attomey General's
client. 0rie Comrnission irn Judicial Conduct. Both its
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Govcrnmenbl b&sritv cannot bc orcscncd if Wel r.mcdies, dcsiened to ptot d thc public from cortulttion and
I abusc. arc sbvqtid'And whcn thev are suSverizd by those on thi publb payroll' incltdhg by our Stdc Allornqt

t.l n 
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Gcncial and iudges, the puhlic neeils to hnow aboui it and uke a&on. Thd's why *v've run thit ad. Your tax-

6 U 
dedaaible doiAions willhelp defray i8 cost and advance CJA's vittl public htcrestrwrh



To the Editor

Comm'n Abandons
Investigative Mandate

Your front-oage article, ..Funding
Cut Seen cuiuing oir"ibrini"J'"r
Judges," (I!W,.lug. r) iiuoies"n"
chairman of the New-yoik St t" C;-mission on Judicial Conduct "",.ying
that budge!.qut$ arc compromiiing
the commissidn's ability to.carrv.irutq'its constitutional ma'ndate.,i 

'ft 
"tmandate, delineated in Article 2-A-of

the_Judiciary [aw, is to ..lnvestlgate,,
each.complaint against iuages an?iu_
olctat candidates,. the only excepttbn
being wlere the commisiion ..dleter_
miles that the complaint on it" i"""
1"9!," merit" (&n.t).

-Yet, long ago, in the rrcry period
ryhen your article shows ttre commL-
sion had more than arnple *roui"&- and indeed, was, thereafter,' Aquesting less fundingl- trre coniri"-
sion -jettisoned suih tnvestisiiie
1r.t.11{1qPl- promutgating a ruie lzzNYCRR.8Z000.3) convertilng its ;;-
oarory dutyto.an optional one so that,
unborrnded by any standard and with_
out investigaiton, it could arbiharily
dismiss_judicial misconduct 6;-
plalnts. fire unconstihrtional resutt of
such rule whldr, as r,rrritten, cnnot Uu
reconciled with the statute, is that, by
the commission's owrl statistics. it
dismisses, without investigadon-o*,
100 complaints a month.-

Foryears, the commission has been
accused of going after smalt town G-
uces to the virtual exclusion of thbse
sitting on this state's trigher cout.
Yet, until now, the connlenUJiv Lrthe commission's procedures frh* irr"_vented researcheis and th"-;ili"
from. gtimpsing the kind ;i f";i;,ilmenronous complaints the commii_ston dlsmisses and the protectionism
it practices when tt,u ""-p-rui""il"rjudge is powertul and poritilcaliv;;_

€s !9,-r " 8 1
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nnte$. However, the Center for Judi-ctat Accountability lnc., a not_for_prof i t ,  non-pai t isan c i t izens,
organization, has been developing an.archiye. of duplicate copies 6t s"u"t,complainb. Earlier this year, we un-dertook a constihrtional 

-O"fi"nsu 
iothe commlssion's setf_piomuii"t"a

Tle:!" writen and applied. orr;"Arii-
9le J8-petition annexerl copies oi"icirtfacially-merltorious .'orpf"ffri,
against high-ranking judges nt;d wiihthe -commission si;cl tbag, arisurn-
*3lly dismissed by the "oioririson,
Ae To.fi.1dinq trrlt trre "d;i"i"L
were facially without meril
- _ In "round one" of the litigaiton,
Manhattan_ Supreme Court Jilii;;
Herman Catrn dismissed tt i IrtfJJZa
proceedin{ in " decision reportedon.
tne s€cond-front-page of th-e Jutv 3l
Low Joumal and ir:f-riqtea in futi. ey
his decision, Justice Catrn, ii"6'ii'rg
the fact that the commission"*"-'in
default, held the commistrion', ,uU-p--rgnlllg4ed rule constitutional. He
did this bi ignoring the commiision,s
own-explicit definition of the term ..in_
vestigadon" and by adrnncing "o *-gument never put forward 

-brv 
the

commission. As to the unconsddrtion-
afity oJ-ttre rule, as applied, a".;;_
strated by the commisiion',,urnrn"ry
djsmissals of the eight facially-s[616
ry111 prRtaints, JusUce C"t n t "ia,
11$"S any law to support such rutingano ry misrepresenting the factual
record before him, that ..the issue isnot before the court" . - -

The public and tegal communitv are
encouraged to access the papeis in
the Article Z8 proceeding 

'tr6m 
lfre

New York Counlr Clerk's ?fn""-fSr"-
sower u. Commission, #gi-l0gl4l) _
including the many motions by citten
rntervenors. What those papers un_
mistakably show is that tti" "ornrnir-
s ron  pro tec ts  judges  f rom the
consequences of their judicial miscon-
{uct - and, in turn, is proteciJ by
them.

Elena Ruth Sassower
White Plains, N.y.
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A CALL FOR CONCERTED ACTION
Last Saturday, The New York Times printed our Lelter to the Editor,"On Choosing Judges, Pataki Creates
Problems", about the Govcrnor's manipulation of appoiative judgeships. Meanwhile, the New York Lew Journal
has failed to print the loUowing Letter to the Editor, which we submltted last month, and ignored our rcpeated

Distsict Attorney, charging thcnr with inciting the pubtic
by deliberately misrepresenting and distorting the
tanscript. Indeed, because ofMayor Giuliani's professed
concern in protecting New Yorkers from "unfit judges",
we delivered to him a copy of the file of our case against
the Commission on Judicial Conduct so that he could take
action against it for endangering the public by its
demonstrable cover-up of judicial misconduct and
conuption.

It was against ffii5 dezzlfug record of pro bono
civic activism by CJA, protecting the public from self-
serving politicians, no less than from unfitjudges, that bar
leaders and law schools formed the Committee to Preserve
the lndependence ofthe Judiciary in early March. Prior to
its organizational meeting at thc New York County
Lawyers Association, CJA requested the opportunity to be
present. We made known to the Committee's organizcrs
our public defense of Judge Duckman, as well as the
significance of our case against thc Commission on
Judicial Conduct - the file ofwhich we had provided six
weeks earlier to the City Bar. Nevertheleis, whcn we
arrived for the Committee meeting, with yet another copy
of the file of our case against the Commission, the room
was literally locked with a key to bar our entry.
Mcantime, Judge Duckman's attomey was ushered in to
address the assembled bar leaders and law school deans
and was present while the Committee reviewed its draft
Statement. This Statemeng ofcourse, included rhctorical
suppod for "the independent functioning of thc
constitutionally created New York State Commission on
Judicial Conduct".

Since then, the Committee to Prescrve the
hdependence ofthe Judiciary has continued to shut us out
and ignore thc file evidence in its possession that the
Commission is "not merely dysfunctional, but corrupt".
Likewise, the politicians to whom we have given copics
of the court file, including Govemor Pataki, have ignored
it. Indeed, we cannot furd anyone in a leadership position
willing even to comment on the Commission file.

' Such conduct by bar leaders, law school derns,
and public ollicials only further reinforces the conclusion
that if the real and pressing issues of judicial
indepcndencc and accountability are to be addrcssed
including protection for judicial "whistleblowers", it will
require the participation of those outside the circles of
power in the legal establishment.

CJA invites lawyers who care about the intesriw
ofthe iudicial process -- ind the qualitv of iudses arduni
which the process pivots - to join'us f6r coice"ned action.
Requests for anonymity are respected.

C rxrER /"r ,
J  u n r c r A L

A  c c o u N T A B r L r r y ,  r n c .
Box 69, Gedney Strtion, White Plains, NY 10605

Telz 914-421-12O0 Far:. 914-684-6554
E-Mailz ludgewetch@aol.com

On the lleb: http://wwwjudgewatch.org

Ifyou share CJA's view that our reply to Mn Kuh's Perspective piece is an impofiant ote and deserved to be seen
by the legal community, help defray the cost of this ad. It cost us $1,648.36. Au donations are tax4educTible. Befrer
still'ioln CJA as a memben Your pafticipatlon, up-front or behind-the-scenes, will make change happen

inquiries. ,ye think you should see iL

In his candid Pcrspective piece "?le lrlportdnce
of Being Criticaf' (10117196), Richard Kuh expresses
concem that the Committee to Preserve the Independence
of ttre Judiciary, in its rush to defend judges from personal
attack, will ignore legitimate criticism against judges. He
therefore suggests that the now seven-month old
Committee bc countsred by formation of "an up-front,
outspoken, courageoul group...to publicly attack bench
shortcomings".

In facl such "up-fronl outspoken, courdgeous
group" already exisb and has not only challenged "bench

shortcomings", but thc rhetorical posturing of the
Committee to Prescrvc thc Independence of the Judiciary.

The group is thc Center for Judicial
Accountability, Inc. (CIA), a national, non-partisan, non-
profit organization oflawyen and laypeople. For the past
seven yc,ar!, CJA has documented the dysfunction and
politicization ofjudicial selection and discipline processes
on local, state, and national levels and has been on the
front-lines in trking action to protect thc public. Two
years ago, we ran an ad on the Op-Ed pagc of The New
York Times entitled, "Ifhere Do You Go llhen Judges
Break the Law?", about our in-thc-henches formative
background in battling political rnanipulation of judicial
clections in this state and aboutjudicial retaliation against
a judicial whistleblower. On Novembcr l, 1994, we rc-
ran that ad in this newspaper.

CJA's work has received growing media
atEntion: in an A&E cablc tclevision lnvcstigativc Report
on thc American justice systern, n Reader's Digest and,
most recently, in an article entitled "Playing Politics wilh
"/ustrce" in the Novembcr issr,te of Penthouse.

Both this year and las! the New York Law
Journalhasprintdlrtter to the Editor from us. In 'Wo

Justifrcation for Process's Secrecy" (1/24196), we
recountcd our testirDony at the so-called "public" hearing
of Mayor Giuliani's Advisory Committee on the Judiciary,
protesting the public's exclusion from the Mayor's behind-
closed-doors judicial sclection proccss and demonssating
that such secrccy makes 'hcrit selection" impossible. In
" Commission Abandons Investigative M andate" (8/ | 419 5),
we described our ground-breaking litigation against the
New York State Commission on Judicial Conduct.
challenging thc constitutionality of its self-promulgated
rtu,le (22 NYCRR $7000.3) by which it has unlawfully
oonvefted its statutory duty to investigate facially-
meritorious complaints (Judiciary Law 944.1) into a
discretionary option, unbounded by any standard. Our
published Letter invircd the legal comrnmity to review the
New York County Clerk's frle (#95-109141) to verify the
evidentiary proof therein that the Comrnission protects
politically-connected, powerfu I judges from disciplinary
investigation and that it survived our legal challenge only
because of a judge's fraudulent dismissal decision.

Back in February of this year, at a time when bar
leaders were hernming and hawing on the sidelines as
Mayor Giuliani and Govcmor Pataki were calling for the
removal ofludgc Lorin Ducknan based on their selected
readings of franscript cxccrpts from hearings at which
Judge Ducknan lowered bail for Benito Oliver, CJA had
already obtained the full tanscript. We wasted no time in
publicly rising to thc defense of Judge Ducknan. We
wrote to the Mayor, the Govemor, and the Brooklyn
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SATIJRDAE, NOVEIIIBER 16, 1996

To the Edltor:
tes Problems

.,^9. l. _.1r,,19ns' organtzailon shares

HLi:fi:, llfll ",f ilo.o",il J f; jri;
ii:ii:it6i:J,:3tf "'.:f, ti.:i;*:i
l9:l:: " qg.{ltv ano rnoepenoi'nt lil
9t.c-|ary.. ('tto Way ro Chorije.rudg.es," edttortat, N6v. til. ri"rili,]jl: ll" Governor ts the piobtem _not the solutlon..

::::^1, evatuate candtdates tor appotnilve Judgeshlps. Not one of theje
:p:TtllT*as been estaurrsrreo. 

-ril !{te. lfte of New york.,' Governorpatakl's response? We,re stll walt-

tiitj"i: !f"".tffi t ; ffi- 3 T3X
ryI_tr lo use a temporary luOictal
l_".1:ir:..q com m I ttee. vift ,,uirv 

-iil

;1,Tii:F'l?i,i:Su t th at com m t t tle'i J
^^In9:,99, the Governor,s remporary
:9Tm.fJtg has no tetephone nrjmUei,
:$ ?il. tnqrdrtes about tt ,u.i-ilotrected to Mr. Flnnegan, the Coi"r-irl,gisqff im,*:ri:,"1;m;
I?fryt"w commlttee's il;G;:snlp,,tts prrcedures or even tf,e qialf-
Hi1gl! of the Judtctar canoriiaGs
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Ing.^ -. 
-Elexe 

iurH sorro*pn
Coordlnator, Center for Ju;ici;i

Accountabillty tnc.
Whlte plalns, Nov. tg, lgSO

d .ii?".ll $H"iiti:f $:i,::l*$
;lTfll! setecuon,, to r.r",i;- iorii

::r:f !ii*!,Fffinltfi;' F,l:Lommbston on Judtctat fioiiif ,i"tr"".
:l:^ :."PPT"dlv Independeil ;;;
IjLlj, jr to .furnlsh htm' the ;h;;i' werr quallfled', candldates tor-Urii

ffn"* "ffitt:fu ii"lis:i .r*.
H:l_3 year and a hatf "e",-ih;
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