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PLEASE TAKE NOTfeE that upon the conrplaint and affirma-

tion of OLMR I{. WILLIAI{S, dated May 30, 1995, the undersigned,

on behalf of respondent, Commission on Judicial Conduct of the

State of New York, wlll move thls Court at the trtotLon Support

Office, Room 130, 60 Centre Street, New York, New Yorkr on June 12,

1995 at  9:3O a.m.,  or  as Eoon thereafter as counsel  can be heard,

for  an order pursuant to CPLR 7804(f)  and 3211(a) (7) disrnissing the

conplaint for failure to state a cause of action cognizable under

Article 78 of the CPLR and for such other relief as this Court

deerns just and proper.

Petit ioner,

-  against  -

,



PLEASE TAKE FIIRTHER NOTICE that pursuant to CPLR 22L4(b),

answering papers, i f  dny, must be served on the undersigned at

least seven (7, days before the return date of this motion, or on

or  before June 5,  1995.

Dated: New York, New york
May  30 ,  1995

DENNTS e. VAeeo
Attorney General of the

State of New york
Attornev for Respondent
Connission on Judicial Conduct
B y :

, q
OLIVER I{. WILLIAI{S
Assistant Attorney General
L2O Broadway, Roon 24-L2O
New York, New York LOZTL
( 2 L 2 )  4 1 6 - 8 s 6 e

TO: DORfS L. SASSOI{ER
283 Soundview Avenue
I{hite Plains, New York 10G06



DORrS L. SASSOWER, .

Petitioner,

- against -

COI{I{ISSION ON JUDICIAL CONDUCT OF THE
STATE OF NEW YORK,

SUPREI{E COT'RT OF THE STATE OF NEW YORK

::gt:_::_IT_::Y______ __________x

AFFTRUATTON TT
SUPPORT OF
RESPODIDENTI S
UOTTON TO DI8UI88

f n d e x  N o .  9 5 - 1 0 9 1 4 1
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OLMR W. WILLIAI{S, an attorney at law, duly adnitted to

practice in the courts of the State of New York, aff irms under

penalt ies of perjury:

1. I  am an Assistant Attorney General in the off ice of

DEllNfS e. VACCO, Attorney General of the State of New York,

attorney for respondent, Courmission on Judicial Conduct of the

State of New York. I make this affirmation in support of the

Commission on Judicial Conductfs notion to disniss this Art icle 78

proceeding. Dismissal is required because the petit ion fai ls to

state a cause of action cognizable under Art icle 78 of the CPLR.

2. Petit ioner commenced this Art icle 78 proceeding by

Ver i f ied Pet i t ion dated Apr i l  10,  1995.  pet i t ioner  seeks by way

of mandamus, prohibit ion and cert iorari l  to have Respondentrs RuIe

22 NYCRR 70O0.3 declared unconstitut ional, to conpel Respondent to

1 l l though petit ioner seeks to characterize this proceeding
as in the nature of cert iorari,  i t  is clearly either mandamus or
prohibit ion. Cert iorari is intended to apply to proceedings where
the court is reviewing an administrative determination made after
a hearing held pursuant to direction by law. fn such cases, the
court reviews the determination on the basis of whether it is
supported by substantial evidence. Siegel, New York Practice S 560
(1978) .  This  is  not  what  pet i t ioner  seeks here.



conduct an investigation of each complaint it receives and to

compel an investigation of Respondentrs conduct by the New York

State Attorney General, the United States Attorney and the New York

State Ethics Cornmission. Pet i t ion (rrPet.rr) ,  t  10 and rr l {hereforer l

c lause.

3. According to the petit ion, Respondent violated Art.

Vr,  S 22.a of  the New York state const i tut ion as werr  as s 44.L of

the New York state Judiciary Law. specificalry, petit ioner

maintains that 22 NYCRR S 7ooo.3 (the trRuletr) as prornurgated by

Respondent is unconstitutional as written and applied in that it

pernits Respondent to sunnarily disrniss complaints without

Lnvest igat ing then. Pet. ,  I f  10,  13, 14 and 18.

4. Petit ioner rnaintains Respondent summarily disrnissed

eight conplaints she filed with it from 1989 through December of

L994. Further, petitioner contends that in summarily disnissing

her complaints, Respondent conspired with tt judicial wrongdoersrr,

aiding and abetting then in vlolating petit ionerrE rights under the

First and Fourteenth Amendments to the United States Constitution,

and Article L, SS 6, I and 11 of the New York State Constitution

insofar as she was statutori ly and constitutionally entit led, under

Art .  vr ,  S 22.a of  the New York state const i tut ion and s 44.L of

the Judiciary Law, to have each complaint investigated. pet., It

2 0 ,  1 9  a n d  2 3 .

5. On May 11, 1995, by Order to Show Cause signed by

this court, but undated, petit ioner applied for a temporary

restraining order ( ' rTROtt)  and prel iminary in junct ion ( t tp l t ) ,



prohibit ing Respondent from surnmari ly dismissing complaints of

Judicial nisconduct unti l  the merits of this proceeding are

determined. Petit ionerrs application for a TRo was str icken; her

appr icat ion for  a  pr  was set  for  hear ing on May 23,1995 at  2 :00
p.m., and was taken under advisement by the Court.

6- The petit ion should be dismissed because the Rule is

constitut ional as written and applied. Moreover, the Conmission

has the discretion to decide whether a cornplaint nerits an

investigation, and thus did not abuse its discretion when it

dismissed petit ionerrs complaints without investigating thern.

7. The extraordinary remedy of prohibit ion ries onry

where there is a clear lega1 right to the relief requested and only

when the body or officer involved acts, oF threatens to act, in a

matter over which he lacks Jurisdiction over the subJect matter or

where he exceeds his authorized powers in a proceeding over which

he has Jur lsdict ion.  cpLR z8o3(2).  Town of  Hunt inoton v.  N.y.s.

Div i s ion  o f  Hurnan  R iqh ts ,  82  N .y .2d  7g3  (1993) ;  Doe  v .  Axe l rod ,  7L

N . Y . 2 d 4 8 4 , 4 9 0  ( 1 9 8 8 ) ;  D o n d i  v .  J o n e s ,  4 0  N . y . 2 d  8  ( L g 7 6 ) ;  L a R o c c a

v .  L a n e ,  3 7  N . y . 2 d  5 7 5  ( 1 9 7 5 ) ;  s t a t e  v .  K i n q ,  3 6  N . y . 2 d  5 9  ( 1 9 7 5 ) .

Even then, prohibit ion does not issue as of r ight, but may issue

only i-n the discretion of this court fol lowing eonsideration of

such factors as the gravity of harm caused by the alleged excess

of power, the avairabirity of an adequate remedy on appeal, at law

or in equity, and the remedial effectiveness of such a writ to the

extent that it would furnish nore conplete rerief. LaRocca v.

L a n e ,  s u p r a i  G r e e n w a r d  v .  s c h e i n m a n ,  9 4  A . D . 2 d  8 4 2  ( 3 d  D e p r t  1 9 8 3 ) .



8. Similarly, mandamus is an extraordinary remedy that

l ies only rrto compel the performance of a purely rninisterial act

where there is a clear legal right to the relief sought. rr Matter

of  Legal  A id  Societv  o f  Sul l ivan County  v .  Scheinnan,  53 N.Y.2d L2,

1 6  ( 1 9 8 1 ) .  S e e  a l s o  l t a r b u r g  v .  C o l e ,  2 8 6  N . Y .  2 O 2  ( 1 9 4 1 ) .  x A

min is ter ia l  act  has been def ined as a speci f ic  act  which the

law requires a public off icer to do in a specif ied way.n Matter

o f  P o s n e r  v .  L e v i t t ,  3 7  A . D . 2 d  3 3 1  ( 3 d  D e p r t  1 9 7 1 ) .  T h e  r e l i e f

demanded in the petit ion must be specif ical ly and ftclearly irnposed

by law o.. f t  is not enough that the act, performance of which is

sought, is not prohibited, i ts performance must be directed. r l

Mat ter  o f  Burr  v .  Voorh is ,  229 N.Y.  382,  397 (1920) .  Mandamus

rrwil l  not be awarded to comper an act in respect to which the

officer lnay exercise judgrment or discretlon.rr Klposternann v.

GUgSg,  61 N.Y.2d 540 (1984) ;  Mat ter  o f  Hamnton Hospi ta l  v .  Moore,

5 2  N . y . 2 D  8 8 - 9 6  ( 1 9 8 1 ) ;  M a t t e r  o f  M a n s f i e l d  v .  E p s t e i n ,  5  N . y . 2 d

7 O ,  7 3  ( 1 9 5 8 ) .

9.  fn  the instant  nat ter ,  the pet i t ion fa i ls  to  set

forth facts suff icient to show that petit ioner is entit led to

rel ief in the nature of prohibit ion or mandamus. Petit ioner

arltues, ineorrectly, that because the Rule enables the Commission

to disniss cornplaints without investigating thern, i t  contraventes

N . Y . S .  C o n s t .  A r t .  V I ,  S  2 2  a n d  J u d .  S  4 4 . L .  C o m p l . ,  I  2 4 .  T o

the contrary, these provisions and the Rule are consistent and

harmonious.



10.  Ar t ic le  VI ,  S 22 (a)  creates the Cornmiss ion of

Judicial Conduct and provides for the investigation of complaints

al leging judicial misconduct. f t  provides, in partr ds fol lows:

There shall  be a connission of judicial
conduct. The conmission on judicial conduct
shaII receive, init iate, investigate and hear
complaints with respect to the conduct, quali-
f ications, f i tness to perform or performance
of  of f ic ia l  dut ies of  any judge or  just ice of
the unif ied court system, in the manner
provided by law; and, in accordance with
subdivision d of this section, rdy determine
that a judge or justice be adnonished, censured
or removed from off ice for cause, including but
not  l in i ted to ,  misconduct  in  of f ice,

Inplicit  in the Conrnissionrs authority to investigate is the

mandate to investigate onry those complaints al leging acts of

judicial misconduct. Thus, i f  the face of the compraint is void

of legally cognizable al legations of judicial misconduct, the

Conmission does not have anything to investigate, nor does it have

jurisdict ion to insti tute an investigation. Moreover, the

Conmission [ay not be forced to investigate a complaint once it has

d isn i ssed  i t  f o r  rack  o f  ne r i t .  Mu I Ian  v .  Axe l rod ,  z4  N .y .2d  484 ,

491  (1988)  i  see  a l so  Ma t te r  o f  rndependen t  counse l ,  766  F .2d  70  (2d

Cir. 1984) (ttseparation of pohrers precludes individual from

invoking power of court to compel government to act to indicate

adn in i s t ra t i on  o f  j us t i ce ' r )  ,  ce r t .  den ied ,  474  u .s .  1o2o  (1985)  .

11 .  Fu r the r ,  Jud .  L .  S  44 .1 (b )  i s  i n  ha rmony  w i th  A r t .

6 ,  S 22(ar .  I t  reads,  in  per t inent  par t ,  dS fo l lows:

Upon receipt of a complaint (a) the
comrnission shall  conduct an investigation of
the conplaint; or (b) the commission may
dismiss the complaint i f  i t  determines that
the conplaint on its face lacks merit



The Rule is consistent with each of the aforementioned provisions,

for  i t  reads:

Upon receipt of a complaint, or after an
init ial review and inquiry, the cornplaint nay
be disnissed by the commission or, when autho-
rized by the commission, an investigation nay
be undertaken.

The Rule sinply states the Cornrnission I s inherent discretion,

inpl icit  in the poner to investigate provided for by Art. 6, s

22 (a )  o f  t he  N .Y .s .  cons t . ,  Jud .  L .  s  44 .L ,  t o  de te rm ine  wh ich

complaints merit investigating. The Commission necessari ly had the

diEcretion to investigate petit ionerrs complaints i f  they contained

al legat ions of  jud ic ia l  misconduct  wi th in  i ts  jur isd ic t ion oFr

if  otherwise, to disrnlss then without investigation.

Thus, the petit ioner has not demonstrated either a frclear legal

rightr to rerief or a nandatory duty warranting mandamus or

prohibit ion. Accordingry, she fai led to meet her burden of proof

in  th is  proceeding.  The pet i t ion should be d isn issed.

I|HERBFORE, it is requested that the petition be

disrnissed, and any other rel ief as this court deems just and

proper.

Dated: New York, New york
M a y  3 0 ,  1 9 9 5
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