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Respondent.

STATE OF NEW YORK )
COUNTY oF WESTCHESTER ) ss:

DoRrs L. sAssowER, being dury snorn, deposes and says:

1 ' '  I  am the Pet i t ioner in the above-ent i t ted Art ic le
78 proceeding, fur ly farnir iar  wi th aIr  the factsr .  papers,  and
proceedings heretofore had herein.

2- This Affidavit is submitted in opposition to
Respondentfs May 30, r-99s not ion for  d ismlssar under cpLR

ss7804 ( f  )  and 32r - r -  (a )  (z )  fo r  ' fa i ru re  to  s ta te  a  cause o f
act ionrr ,  wi thout prejudice to my posi t lon that Respondentrs

default in either fit ing and serving an answer or rnoving to
dismiss rrat  reast f ive days before,  the or ig inar May 3,  1995
return date of my verif ied petit ionr ds required by cpLR
57804 (c)  ,  depr ives th is court  of  jur isdict ion to ent,ertain th is
mot ion .

3'  on such defaul t ,  the cour t fs  pohrer  is  expressry
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l imi ted by cpLR s78o4 (e) ,  which prov ides that ,  in  the event  of

such default,  the court "may either issue a judgrnent in favor of

the petit ioner or order an answer to be submLtted. r Thus, on the

May 3,  1995 return date,  the fa i lure of  Respondentrs  counsel  to

ask that Respondent be rerieved from its default in timely

answering or rnovingr ort good cause shown, and with an aff idavit

o f  mer i t .  s i ege r ,  New vo r r  p rac t i ce ,  2d  ed .  s427  (199 r - ) ,  as  the

record indisputably shows Respondent whorry faired to do,
precluded any other disposit ion.

Hereto arrnexed as Exhibit ,grr l ,  is a copy of the

transeript of the May 11, 1995 argument before Referee Julius

Birnbaun, showing that Respondentrs counsel, nonetheless, and in
p l a i n  v i o r a t i o n  o f  t h e  c p L R  s s 7 8 0 4 ( c )  a n d  ( e )  a n d  3 2 1 5 ( a ) ,

sought, and was granted, two adjournments, which further

contravened the pubiished rules of this court governing motion

practice adj ournrnents.

4. This Aff idavit is also subnitted in further support

of my verified pet:ibion and for sunmary judgnent thereon in ny

favor pursuant to cpLR g g z8o4 (e) , 409 (b) , 32r.1 (c) and for

sanctions against Respondent and its counsel personarly pursuant

to  22  NYCRR 5130-1 .1  e t  seq .  and  Jud ic ia ry  Law g487(1 ) .

5- rnasmuch as the court reserved decision on ny:
prel ininary injunction motion at the t ine orar argument hras

L This Aff i .davit
the Verif ied petit iorr, to
i l N i l .
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continues the sequence of
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scheduled on May 23 ,  L995 (Exhib i t  t rpn2r  dt  pp.  24,  271 ,  f

respectful ly requer- ' t  the court to consider this Aff idavit in

further support thereof and in repry to Respondent I s tttay 22, r_995

Aff irmation in opposit ion to ny order to show cause for a

prerirninary injunction and a defaurt judgment. As the

transcript of that argument shows, the court accepted such

Af f i rmat ion (Exhib i t  rp ' ,  p .  24) ,  notwi thstanding i t  was unt imely

and improperry served--and prevented me from elucidating a reply.

However ,  the t ranscr ip t  er roneousry fa i ls  to  ref lect  my

articulated request to subrnit a written reply--which the

stenographer faired to ful ly record (Exhibit rprr, p. 24). As is

reflected by the transcript, the court ignored that request.

6- My reguest for consideration of this Aff idavit as

such reply is made without waiving ny objection that Respondentrs

aforesaid Aff irrnation in opposit ion r^ras, and is, not properry

before the court, both by reason of Respondentts being in default

and, therefore, having no standing to interpose such opposit ion

paper and because of i ts untimely and improper service thereof

( E x h i b i t  r r p r r ,  p p .  2 ,  g - 9 ) .

7-  on the issue of  Respondentrs  defaur t ,  r  fur ther

incorporate by reference my May 11, i-995 Aff idavit in support of

my application for a default judgment against Respondent, which

th is  cour t  fa i rec.  to  ru le  on.  (Exhib i t  rpr r ,  pp.  2L-22] t .  The

record shows said appr icat i_on is  whol ry  uncontested by

2 Exhibit
transcript of the
for a prel iminary

rrP'r is a cert i f ied copy of the
argument on my May 11, 1995 Order
in junct ion and defaul t .

t lay 23,  1995
to Show Cause



Respondent, whose counsel fai led to present any opposition
thereto or to even address same, either in the course of his oral
argument on the May 23, Lggs return date of ny order to show

cause (Exhib i t  "p") ,  or  in  h is  papers in  opposi t ion thereto.  Nor

has it  done so on its instant dismissar motion3.

8 -  T h e  V e r i f i e d  p e t i t i o n  i n  t h i s  A r t i c t e  7 B

proceeding demonstrates, by the plain language of the Art icle vr,

section 22a of the New York state constitution and Judiciary r,arr

S44 .1 ,  t ha t  22  NYCRR S7000 .3  i s ,  as  wr i t t en ,  uncons t i t u t i ona l .

Further, by the facts specif icarly al leged and the exhibits

annexed,  the ver i f ied pet i t ion shows that  22 NycRR s7ooo.3,  as

applied, is unconstitutional and that Respondent has acted

thereunder to unlawful ly dismiss facial ly-meritorious complaints

of  jud ic iar  misconduct  and to  protect  and sh ierd f rom

discipl inary investigation powerful and poli t icalry-connected

judges against whon such cornplaints have been fired

9 .  Responden t ,  by  i t  spa rse ,  conc luso ry ,  and

frivorous rnotion to dismiss for fai lure to state a cause of

action, has now conclusively revealed that it cannot meet the

standards for  a  d ismissar  mot ion ,on the p leading,  and,

addit ionally, that i t  has no defense ron the merits'r.  By such

submission, the Attorney Generalr orr beharf of Respondent, has

shown how completely it has subverted the public interest to a

3 M.- Wil l iarn ornits any and al l  reference to the defaultapprication in his chronologiial recitat ions in " i"n of thosedocuments.  see,  f l !14-5 of  Mr.  wi l r iamst  Af f i rmat ion in  opposi t ionto Prel irninary rn' junction and f l !12 and 5 of Mr. wirr iams I
Af f i r rnat ion in  Suppor t  o f  Dismissai "uot ior r .

*-



rrknee-jerkrr defense of wrongT-doing government agencies.

10 ' Altho,'rgh the Attorney General can now be seen to

have neither facts or raw to defend Respondent, it stirl does not

recognize its transcendent duty to protect the public by

defending the raw and upholding the constitution--for performance

of which duty the taxpayers of this state fund the office of the

Attorney General.

lL .  Insteadr  ds here inaf ter

I ikewise paid by our state taxpayers,

Attorney General, arguments which are

factual staternents which it knows to

perjurious

RESPONDENT I S DISI{ISSAL
ITIATTER OF IAw BEcAusE
STAIIDARD FOR DISMTSSAL
NO I,EGAL AUTHORITY OR

demonstrated, Respondent,

interposes, through the

Iegally insuff icient and

be false, misleading and

UOTTON UUST BE DENIED AS A
rT FAII^S TO UEET TIIE ELEI.IENTARY

IION TIIE PLEADTNGT AIID PRESENTS
EVIDENTIARY PROOF TO SUPPORT A

12-  As deta i led at  po int  r  o f  my accompanying

Memorandum of Law, Respondent has failed to meet the rudinentary

standard of a motior: to dismiss for fai lure to state a cause of

action--which presuines the truth of the allegations of the

pleading and the reasonable in ferences f lowing theref ron.

rnstead, Respondent argrues, improperry, against the preaded

al legat ions of  the Ver i f ied pet i t ion.

13 -  Th i s  i s  re f rec ted ,  i n r t i a l r y ,  a t  16  o f  Mr .

wilr iamsr Aff irmation in support of Respondentrs Motion to

Dismiss, in which the disrnissal application is predicated on a

series of conclusory assert ions, for which Mr. wil l iams shovs no

I
I



fn pertinent
part ,  said 1e read,s as fo l lows:

'The petit ion should be disrnissed beeause theRure  .  i s  cons t i tu t ionar  as  wr i t ten  inaappr ied.  -  Moreover,  the comrnission n.=discretion4 to decide wnetner a compraint' merits an investigation, and thus did notabuse i ts discret i -on when i t  a isnisseapetit ionerf s compraints without in.r"=[ig;trG
them. i l -

r -4 .  such cra i rns,  which l r t r .  w i l r ians ramery and

il logical ly expands upon at ! [9, 10, ].r- of his Aff irmation, are

l-80 degrees cont:;a.dictory to the facts set forth in the

al legat ions of  the ver i f ied Pet i t ion.  This  is  re f lected,  in ter

a l ia ,  by the ver i f ied pet i t ionrs for rowing paragraphs:

(A) ItFOURTEENTHTT, i lEIGHTEENTH'|, i lNINETEENTHTT ITWENTY-
N f N T H , t ,  r T H f R T y - F I R S T T T  a l l e g i n g  t h e
unconst i tu t ional i ty  o f  Respondentrs  Ruie 22 NycRR
5 7 0 0 0 . 3 ,  a s  w r i t t e n  a n d  a s  a p p l i e d ;

(B )  ITTHTRTEEN?Hr ,  f r sEVENTEENTHr r ,  TTWENTY-THIRD" ,
rrTHrRTy-FrRsfl ar1_eging Respondent I s mandatory
duty under Art icle Vr, sLction 22a of the New york
state const i tu t ion and Judic iary  Law saa.r  to
invest igate compla ints  f i led wi th ' i t t  ana"  

-

(c)  t f  TWENTrETI I r t ,  i lTWENTY-FIRST" 
,  TTTWENTY-SECONDi l ,

r rTWENTY-TI- I rRDt, ,TwENTy-FouRTdnr r rTwENTy_srxrHr , ' ,
TWENTY-SEVENTHrr, t 'TwENTy-ErGHTIirr, and ,TwENTy-
N T N T H t  a l l e g i n g  t h a t  R e s p o n d e n t  I  s  s u m m a r y
dismissar  detern inat ions of  pet i t ionerrs  n ine

'  c o m p l a i n t s  w e r e  -  c o n t r a r y - t o - r a w ,  a r b i t r a r y ,
capr. ici,ous, and a knowing aha deriberate cover-up
of  jud ic iar  misconduct  by powerfu l ,  por i t ica i ry- -

,  connected judges.

L5. The aforesaid factual al legations of the Verif ied

Pe t i t i on  asse r t  t . ha t  Responden t  has a rnandatorv ,  non-
discretionarv constitut ional and statutory duty to investigate

See ,  f l nL6 -17  i n f ra  fo r  d i scuss ion .
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facial ly-rneritorious complaints to which,

22 NYCRR S7OOO.3,  i t  has fa i led to  adhere

authorit ies cited at nf7 and I of Mr.

A r t i c l e  78  re l i e f  c l ea r l y  1 ies .

16. Notwithstanding

trdiscretionrr at ! t ! t6 and j_L of

!1O,  that  Ar tLc le VI ,  Sect ion

upon Respondent:

' the -  mahdate to invest igate onry those
c o m p l a i n t s  a l t e g i n g  a c t s  o f  j u a i c i a f
rnisconduct i l .

rnde6d, review of his position--arso set forth in his opposition

to the preliminary injunctionS--is not that Respondent has no
duty to investigate, but, rather, that such duty onry comes into
play when a conplaint sets forth arlegations of judiciar

misconduct--an interpretat ion he holds (at  ! t11) to be ,r in,

harmonyrt  wi th Judic iary Law S44.1(b),  a lbei t  that  statutory
provision expressry requires that there by a deterrnination by
Respondent that a sunmarily-disrnissed complaint ff on its face
Iacks meri t r r .

L7 .  As  to  the  22  NYCRR S7OOO.3 ,  Mr . Wil l iams, by

by prornulgation of its

and for which, by the

Will iarns t Aff irrnation,

Mr. Wil l iarnst use of the term

his Aff irrnation, he concedes, dt

22a of the Constitut ion imposes

-  ? -  see,  l t8  o/ :  Mr.  wi l r ians,  May 22,  1995 Af f i rmat ion inOpposit ion to the prel iminary injunctioi:

r r . . .Sec t i on  
?2 :u  gnpo? :s .  [ s i cJ  a  du ty  to  i nves t i ga te

al legat ion [s i .c ]  o f  jud ic ia l  n isconducl  i f  a  comprainton i ts  face p*esentJ a IegaI Iy  cognizabre i r iegat ions
ts i c l  o f  j ud i c ia l  m isconduc l . . . . l '

see,  a lso pp '  L9-2o of  the May 23,  r -995 t ranscr ip t  o f  hear ing onmy order to show cause, annexed hereto as Exhibit ,pr.
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arguing (at t11) that r ' [ t ]he Rule is consistent with eactr of the
aforementioned provisioDsr',  is deerned to accept that the seeming
r r d i s c r e t i o n '  o f  t h e  R u l e  i s  c i r c u m s c r i b e d  w i t h i n  t h e

constitutional and statutory mandate requiring Respondent to

investigate a compraint sett ing forth al legations of judicial

misconduct, absent a determination by Respondent that such

complaint rron Lts faee lacks meritr.

'  l -8' rn view of such conceded investigative mandate--

and ur. l f i rr iansr concession that ny nine compraints were not

investigated (at f l6) 5, the only Lray Mr. wil l iarns is abre to

defend Respondentrs; sunmary dismissals of those complaints is by

pretending that they do not set forth al legations of judicial

misconduct- yet, nowhere in Respondent's dismissal motion is

there an aff irmative statenent to that effect orr more

importantry, that Respondent made a determination that my

cornplaints on their face lacked rnerit .

19. The most cursory review of the nine compraints

annexed to my ver i f  :Led Pet i t ion as Exhib i ts  [cr f  ,  | |D| ' ,  | |E | | ,  rFr ,

rrcrr, rrHrf '  rrrrr, rJr, and trNr--even without the substantiat ing

evidentiary enclosu'es they supplied to Respondent--revear that,

as a matter of raw, they presented Respondent with legalry_

cognizabJ-e a l lega, t ions of  j  ud ic iar  misconduct . Under such

circurnstances, by lr{r. wirl iarnsr ohrn concession:

(A) Respondent was compelled rto perform a duty
enjoined upon i.t by lavrr I S7BO3 ( ]-) I --its mandatory duty to

I

S e e ,  a l . s o  ! [ 2 6  i n f r a .
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investigate--to which r had a crear legal r ight, enti tr lng me to
mandamus or prohibition.

(B) Respondentrs sunmary dismissals of

meritorious compraints, was, as alleged in paragraph

of my verif ied petit ion, wl-thout or in excess of its

IcPr ,R s7803 (2 ' � )  ] .

(c) RespondentIs dismissal deternLnations were xin

vioration of rawfur- procedure, affected by error of raw,

arb i t rary  and capr ic ious and an abuse of  d iscret ion,  ts78o3(3) l - -
there being no basis therefor whatsoever in Iaw or in fact.

20-  F ina l ry ,  Respondentrs  d ismissar  mot ion whorry

ignores the fact that Articre 7g is the ,appellate r€iledy, by

wh ich  j ud i c ia l  rev iew  o f  Responden t  I  s  de te rm ina t i ons  i s

obtainable and by which Respondent may be compelled to act on my

January 22, 1993 retter (Exhibit ,M*) so as to review my December

! ,  L992 compla int  or '  jud ic ia l  misconduct  (Exhib i t  "F") ,  which was

not presented to Respondent for consideration (Exhibit rK-4r) r
but dismissed by i ts crerk by retter dated January 2o, r.993

(Exhibit t '"-nrr). As al leged at paragraph 'rTI{ENTy-srxrHr of the

Ver i f ied Pet i t ion:

ny facially-

NEIGHTEENTHII

jur isdict ion

rrRespondent has, for more than two years,
fa i led and refused to act  upon pet i t i6nerrs
le t ter  dated January 22,  l_9t3 (Exhib i t  nMr)
notwithstanding same showed that Respondentrs
stated basi_s for dismissal was erroneous. r l



TTIE FAqTS AI{D IAW ENTTTI,E PETTTTONER 11O SUUUARYJUDGilEMT IN I{ER FAVOR IJNDER CPLR 53211(CI

2L- As shown in ny accompanying Mernorandurn of Law, ny
right to aIr branches of rel ief, reguested in ny Apri l  10, 1995

Notice of Petit ion, has been established. No evidentiary facts

have been shown by Respondent which would entit le i t  to a tr ial,

since the absence of any aff idavit on i ts behalf by someone with
personal knowledge of the facts or other written proof raises no
factual issue.

22 - ' fhe regar authorit ies and regisrative history,

appearing at point rr of rny accompanying Memorandurn of Law, show

that Judiciary Law s44.1 and Art icle Vr, section 22a of the New

York state constitrition irnpose upon Respondent a rnandatory duty

to investigate conrplaints of judicial misconduct, from which it

be relieved ,rn1y upon its deterrnination that a compraint fron

face lacks mer i t r .

23 - consequently, Respondentrs serf-prornulgated Rule,

22 NYCRR s7000.3,  which faciarry shows that Respondent has,

without l imitation, glven itself unfettered discretion to dismiss

or investigate complaints of judicial misconduct, without any
such deterrninat ion,  is ,  as wr i t ten,  unconst i tut ionar and
statutori ly unauthc;rized.

2 4 .  A s  a p p l i e d ,  2 2  N Y C R R  S 7 O O O . 3  i s  a l s o

unconst i tu t ional . - -a  fact  proven by Respondent  I  s  sunnary

dismissals  of  my n ine compla ints  of  jud ic ia l  misconduct  f i ted

with i t ,  copies of which are annexed to my Verif ied petit ion as

E X h i b i t S  r l C r l  
,  l t D r l  

,  r l E r t ,  i l F i l ,  [ G [ ,  ' H '  
,  I I r ,  ' J '  

,  a n d  , N [ .

t_0

may

its



25' Exanination of ny aforesaid nine complaints shors

each to be facial ly-meritorious--a fact further established by
review of the supporting exhibits and evidenti_ary proof which r

subnitted to Respondent at the tine each conplaint was fited

w i th  i t .

2 e .  N o n e t h e l e s s ,  a l r  n i n e  f a c i a r l y - m e r i t o r i o u s

complaints ltere dismLssed without investigation--a fact conceded

by  Mr .  w i l l i ams7 ,  re f rec ted  by  22  NycRR s7ooo .1 ( i )  de f i n ing
rrinvestigationrr and further shown by the sequence of Respondent's

letters of acknowledgement and disrnissar of my complaints,

annexed as Exhibits ||Kil , |llJil , [N-]-rr , rrN-2 il to my Verif ied

Pet i t ion.

27.  Review of  Respondentrs  determinat ions d ismiss ing

ny october  24,  L99L,  september L9,  rgg4,  october  5,  Lgg4,

october  26,  L994,  and December s ,  Lggl  compla ints  of  jud ic iar

rn isconduct  (Exhib i ts  ,L-2u ,  *L-s f r ,  and ,L-6r  )  show that

Respondent stated no basis whatever for i ts disrnissal decision.

28. As to Respondentrs determinations disrnissing my

May 20,  L986,  october  s ,  L999,  and January z ,  Lgg2 compla ints  of

jud ic ia l  misconduct  (Exhib i ts  r rN-1rr r  t rL-1rr ,  and ,L-4r)  rev iew of

the evidentiary proofs supporting the cornplaints and proffered

therein me show that, contrary to Respondentrs determinations,

said complaints met the standard of Respondentrs jurisdict ion,

as set forth in i . ts own informationar brochure, inter aria:

7
Irtotion.

t6 of Mr. wil l ians' Affirmation in support of Dismissar

1_t



, ,  i m p r o p e r  d e r n e a n o r ,  c o n f l  i c t s  o f
i n t e r e s t ,  .  .  . b i a s ,  p r g j u d i c e ,  f a v o r i t i s m ,
c o f r p . p t i o n ,  p r o h i b i t e d .  . . p o f i t i c a i
activitY. .  .  t t

29. Respondent has further not conpried with paragraph

rTwENrr-FrRsrrr of the verified petition requesting, pursuant to

CPLR 5409  and  S780a  (e )  t ha t :

'Respondent f ire with the court a cert i f ied
transcript of the record of the proceedi"g;;
including the originar. complaini.s r ir lE-=uypetit ioner, togeth-er with Lne exhibits and
evidentiary proof supplied by petit ioner in
support thereofr so that the Court may
further verify the substantiar and documented.
nature of her complaints. r l

30. Fairure to comply with such reguest, which is

Respondentts off icial statutory duty, requires, i t  very reast, 8n

enforcing direetion from the court, so that i t  may determine for

itself the truth of paragraph TTWENTY-SECONDw3

rrThat the support ing exhibits and evidentiary
proof supplied and froffered by petit ionei in
s u p p o r t  o f  h e r  a f o r e s a i d  c o m p l a i n t s
establ ished,  pr ima fac ie,  jud ic iar  mi-sconduct
by t le judges conplained oi or probable cause
to berieve that the judici ir  misconduct
complained of had been committed. r l

3L- Examination of the docunentary naterials subnitted

to Respondent with my complaints and proffered to i t  establishes

that, ds al leged in my Verif ied petit ion, Respondent has,

knowingly and deliberately, engaged in a

protecting poli t ical ly-connected judges

frpattern and practice of

including Justice

wirl ianr B. Thompson, one of i ts own judicial membersr'  (paragraph
TTNTNETEENTHIT) from discipl inary investigation, even where the

complaints against them arrege and document judicial misconduct

t 2



,\l

rrr ising to a revel of criminali ty'r (paragraph "TwENTy-THrRDil) .

32' The overwhelrning evidentiary proof of Respondentrs

complicity in and wilful r 'cover-up'r of high-Ievel judicial

misconduct compels the court, i f  i t  is to properly discharge its

ov/n off icial duty and ethlcar responsibir i tyg, to grant such

rel ief as reguesti:rg the Governor for appointment of a speciar

Prosecutor and refp.:rring Respondent, its members and staff, ,for

appropriate criminal and discipl inary investigationr (Notice of

Pet i t ion,  (c)  and (d)  )  .

PETITTONER UEETS THE THREE-PRONG TNJIINCII\IE STAIiIDARD TOENJOIN RESPONDENT FROU DTSUISSING COUPIATNTS I'NDER 22NYCRR [7000.3

33 .  The  f r i vo lousness  o f  Responden t  r s  d i sm issa l

motion, exposed herein, and the facts and raw presented in

support of ny verified Petition demonstrate ny entitlement to

this courtrs granting of my order to show cause to enjoin

Respondent from its disnissal of complaints under 22 NycRR

s7000.3.  rndeed,  the papers before th is  cour t  show p la inry  ny

Iikel ihood of trult imate success on the meritst--thereby meeting

the f irst prong reguirement for the granting of injunction rel ief

[see, Point rrr of rny accompanying Memorandum of Law]

34. As shown by the May 23, 1995 transcript (Exhibit
t tPtt), at the t irne of oral argument on the prel iminary injunction

and defaurt apprication, this court prevented me from arguing in

support of my posit ion that the verif ied petit ion ful ly net the

I  S 1 o o . 3  ( b )  ( 3 )  o f  t h e  c h i e f
Govern ing Judic ia l -  Conduct ,  publ ished
Respondentrs L994 Annual Report.

Admin is t ratorrs  Rules
as Appendix rrDn to

13



three-prong test  for  in junct ive re l ie f  (Exhib i t  nprr r  pp.  9-10) .

rt refused, even to the point of threatening me with contempt and
finally. expellingr nre from the courtroom, to pennit ne to place on

record anything more than a bare beginning as to the first prong.

. 35- Hcwever, from the visual dispray which was part of
my presentation, to which r referred in the course of this

courtf s questioning of me (Exhibit ,pfr, p. L2-L3r, the court was

able to see that r further met the second and third prong

requireruents for injunctive rel ief, narnely irreparable injury and

the barance of equit ies favoring the injunction, to wit,  that the
public is directry and dramaticarly injured by Respondentrs

failure to adhere to the constitutional and statutory mandate to

investigate cornplaints of judicial misconduct. Annexed hereto as

Exhibit rrQrr iE a copy of the chart, which was part of that

display, reproduced from the ,rntroductionr, appearing on the

very f irst page of Respondentrs own Lg94 Annuar Report. such

chart, and the acconpanying text, constitute a written admission

by Respondent of the magnitude of i ts sunmary disnissar

disposit ions upon the public.

36. At the May 23, i-995 orar argument, r sought to
j-ntroduce various sv/orn statements of complainants who had filed

facial ly-meritorious; complaints of judicial misconduct with

Respondent--onry to have them sumrnariry dismissed.

37.  Forrowing object ion by Mr.  wi l r iams,  th is  cour t

stated that r could mark same for identif ication at the close of

the proceeding (Extribit  rp,, pp. 6-7,. However, the court

L 4



thereafter prevented me fron doing so by experring ne fron the
courtroon when r sought to comprete my orar argument and
directing removar by the court officers of all uy papers and
belongings from the counsel tabre, thereafter denying me my right
to re-enter the courtroom. This resulted in such sworn
staternents not being marked so that they could properry be part

of the record

38.  Therefore,  I  annex hereto as Exhib i ts  rRr  and rsn,

respectivery, the Aff irmation of ceorge Alessio, Esq., and the

Aff idavit of Dr. Monte weinstein, each attesting to his own

direct personal experience with Respondent, and its sunmary

disrnissar of their legit irnate compraints of judiciar nisconduct

filed with it by them. Such exhibits are subnitted in further

sirpport of my'Ver:-f ied Petit ion and in opposit ion to Respondentrs

d ismissal  mot ior i .

39. As this court is further aware, members of the

pubric and center for Judiciar Accountabil i ty, rnc. packed the

courtroom for the ltay 23, 1995 orar argument--and eagerly sought

to testi fy--on the issue of the irreparabre injury to the pubtic

of Respondentjs unconstitut ional and statutori ly-unauthorized

sunmary dismissals, without investigation, of their faciarly-

meritorious cornplaints of judicial rnisconduct (Exhibit rpr , pp.

5 - 6 )  .

40. rt must be emphasized that Respondent has neither

alleged nor shown that there would be any injury to the public

interest by the granti-ng of the injunctive rel ief sought: .
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i l e n j . o i n i n g  R e s p o n d e n t  f r o m  s u m m a r i l y
disnissing cornplqi l ! "_9f  judic ia l  r i=.""a". t ,pursuant to 22 NycRR s7ooo.3,  wi thout .  p i io,
determination that such cornptaini;-;; [t"i"
face rack merit, unti l suitr t i-rne as cni=
cour t  ad jud ica tes  the  sub jec t  pe t i t ion
c h a r _ r . e n g i , n g  t h e  c o n s t i t u t i o n a r i t y  i n a
Iegality of the aforesaid commission ru1e,t

rndeed, in view of Mr. wil l iansr contentiong that

s7ooo.3 is rconsistent,  wi th Art icre vr ,  sect ion 22a of

constitution and Judiciary Law s44.1, there can be no preJudice

since the injunction wilr stay Respondent only from doing what
Mr.  wirr iams claims is not doing, namely,  d ismissing facial ly-

meritorious 'complaints. As to such compraints, Mr. wilrians

concedesr ds discussed at f15-L7 hereinabove, that Respondent has

a mandatory investigative duty.

4L. Although this Court'expressed the view that it was

not rrleaning' toward hording a hearing on the prelininary

injunction motion (Exhibit rrPrr, p. 26), members of the Center for

Judicial Accountabi.rity, rnc. are ready and eager to offer their

testimony to the Cr:urt, and if the Court does not incline toward
granting of injunctive rerief on the papers before it, arthough

no issues of fact are raised in opposition thereto, r request an
imrnediate hearing for such purpose pursuant to cpLR s22r_8.

S e e ,  t 1 1  o f  M r .
Motion, d.. l-scussed

22 NYCRR

the State

9

DLsrnissal
Will ians' Aff irmation in Support of
at  ! [ t [15- ]_7 in f ra.
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' sAllqrroNs AND COSTS AGATNST RESPONDENT AIID rrs corJNsEL,
PER'.NAr,LY, Pt RsuAilT To 22 NycRR 13 o-r . 1 ET sEe. ArrDJUprcrARy r,Aw s487(1_) ARE WARRANTEI

42. As detailed hereinabove and docurnented by ny
accompanying Mernorandun of Law, Respondentrs disrnissal motion is
not only procedurally inproper and contrary to basic rules of
law. as to form and content of such motions, but is substantivery

devoid of law and facts to sustain the bard craims made therein.

Moreover ,  as shown here i -nabove,  i t  is  knowingly  farse,

nisleading, fraudulent, and deceitful

43- This is but the ratest in a pattern of dishonest,

di latory and abusive conduct by Mr. wil l iarns, as Respondentrs

counse r ,  f i r s t  desc r ibed  i n  ny  May  g ,  L995  l e t te r  t o

Adninistrative Law Judge stanley ostrau, annexed as Exhibit rTrl

hereto and reflected, as welr in the transcript of the

proceedings on May L l ,  Lggs before the Referee (Exhib i t  ,or ) .

44. such miseonduct nas, thereafter, continued by Mr.

wilr ians, who faired and refused to respond to rny retter to hin,

dated and faxed on May 15, 1995, relative to compliance by him

with CPLR s22i-4(b), requir ing service of any answering papers to

my order to show cause for a preriminary injunction and default,

at least two days bef,ore the return date. A copy of said letter

is  annexed hereto as Exhib i t  rur .

45-  Thereaf ter ,  on May 22,  Lggs,  r  terephoned Mr.

wil l ians who stated, in response to my inquiry, that he wourd not

be putting in written opposition to my order to show cause, but

wourd be arguing ora11y. My faxed letter to him, confirming our

L 7



conversation and asking hirn to advise

any way inaccurate so that f could be

annexed hereto as Exhibit rvr.

me if  such letter was

ttguided accordinglytr,

Ln

I S

46. r received no response from Mr. wilrians to the
aforesaid retter. However, at 7z3o in the evening of the night
before the May 23, l-995 return date of rny order to show cause, r
received, by fax, an affirmation from Mr. wirriarns in opposition
to the preliminary injunction. said untirnery and improperry_
served document was described by me at the May 23, r-995 hearing
as rran absolutely spurious, deceitful and frivolous affirmation

in opposi t ionrr  (Exhibi t  nprr ,  p.  9) .

47 - At orar argument, r further stated that r wourd
offer saLd opposing Affirrnation rrin support of an application for
sanctions against Mr. wirriams, personarry, and the Attorney

Generarrr  (Exhibi t  ,pr ,  p.  9)  .  As merery i l rustrat ive of  the
grotesque misrepresentations of fact and law contained therein:

(A) Mr. I{i l l iamsr aforesaid Affirmation dodged the
i s s u e  r a i s e d  b y  n y  o r d e r  t o  s h o w  c a u s e  a s  t o  t h e
unconst i tut ional i t l  0f  22 NycRR s70oo.3 and the disnr issal
pract ices of  Respondent thereunder by:  ( i )  our i t t ing any
discussion of  22 NYCRR s7ooo.3-- the verv subiect  of  the
in junct ion rnot ion;  and ( i i )  misrepresent ing Judic iary  Law

s44.1(b)  at  page 5 of  h is  Af f i rmat ion by whol ty  omi t t ing the
operative language requir ing Respondent, as a precondit ion to
sunmary dismissal, to rfdeterminefl that the complaint on its
face.  .  . lacks mer i t r l
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(B)  Mr.  wi r l iams'  a foresaid Af f i rnat ion defrected the

i ss t re  o f  Respondern t  r  s  uncons t i t u t i ona r  and  s ta tu to r i l y -

unau tho r i zed  d i sm issa r  o f  my  comp la in t s  by  nak ing  the

dernonstrabry insupportabr-e and fragrantly farse clairn (tt13) that
t tpeti t ionerrs complaints did not on their face al lege judicial

misconductrr--a clairn exposed as deceitful and fraudulent by any

obj ective examination of Exhibits rf ei l  ,  ' |Dr , mErr , rrF[ ,  rrci l  ,  | |Hl| ,
r r r r r ,  t tg ' r t ,  dnd r rNr i ,  annexed to the ver i f ied pet i t ion.

49. Arthough, as hereinabove set forth at trg, Mr.

wirr iams does not aff irmativery repeat the outrageous and

sanctionable r ie that my complaints do not arrege judicial

misconduct, he did repeat such brazenly dishonest statement at

the May 23, l-995 oral argument, in the presence of members of the

center for Judicial Accountabil i ty, rne. and nemberE of the

pubr ic  (Exhib i t  tp ' r ,  pp.  20-21-)  - - to  which the cour t  fa i red to

accord me a r ight  o f  rep ly  (Exhib i t  np i ,  p .  2Lr .

4 9 .  M r .  w i l l i a m s  f u r t h e r  r n a d e a  m a t e r i a l

representation of fact to the court on May 23, r_995 by pronoting

its erroneous belief that rny application for default was not then

before the court for argument (Exhibit rp,, pp. 2L-22)--which the

court, l ikewise refused to permit me to correct (Exhibit xpr, p.

23)  .

50. The foregoing continuun of dishonest and unethical

acts by Assistant , i t torney General wi11iams, on behalf of this

staters highest rav enforcement off icer, who is representing a

public agency creerted to enforce ethical standards, gives ampre
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ground for invocation of the sanctions and costs alrowabre under

22  NYCRR S13O-1 .1  e t  seq .  and  Jud ic ia ry  Law g487(L ) .

51- such shamefur and disreputabre conduct by the
i

Attorney General 's off ice only further reinforces the public

pe rcep t i on  o f  i t s  con f l i c t  o f  i n te res t ,  requ i r i ng  i t s

disquatif ication as Respondentrs counsel. As shown by the May

23 '  L995 transcript (Exhibit t ,prr) ,  forrowing the ejection of

myself and my pararegal by the court, there hras a near-r iot by
members of the center for Judiciar Accountabil i ty, rnc. and

others who were part icularly incensed as to the manner in which

the Attorney General was proceeding in this rnatter (Exhibit rpr,

p p .  3 2 - 3 4 1 .

S 2 : .  A s  s h o w n  b y  n y  M a y  g  ,  1 9  9  5  l e t t e r  t o

Adninistrative Judge ostrau--a copy of which was sent to the

cour t - - (Exhib i t  r rT ' r ) ,  a t  the outset  o f  th is  l i t igat ion lo,  r

sought, to no avail ,  the Courtts rr irnmediate aidr on the confl ict-

of- interest issue. As set forth by me:

trThe Comrnission on Judicial Conduct of the
State of I Iew york has its own counsel, paid
for by the taxpayers of this State, and is
r," l l  equi.pped to defend its own interests in
! l t i=  l i t igat ion.  By contrast ,  the eeof te  of
this State have only the Attorney Ceneial to
defend tb.eir interest from unconstitut ional
and unlawful acts of the Commission. Thepublic interest is that the Art icle 7B
proceed.ing be adjudicated on the rnerits,
whereas the Comrniss ionrs in terest  is  i ;
avoid ing such adjudicat ion at  a l I  costs . r l

S e e ,  a l - s o  E x h i b i t  r O i l ,  p p .  l - 3 - l _ 4 ,  3 3 _ 3 5 .

2 0
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I
53. rn view of the overwhelming evidence thatr ds

wr i t ten and appl ied,  22 NYCRR S7OOO.3 is  unconst i tu t ional ,  there

is no justi-f ication for Respondent not undertaking its own

representation in the case at bar, where the peopre of this state

have no other governmental counsel to protect the public interest

and all other agencies of government charged with raw enforcement

have '  after being served with Notice of Right to seek

rntenrention; faired to even communicate to the court on the
subj ect.

54. The Court has ignored the threshold issue of the

Attorney Generarrs confrict-of- interest, having me removed from

the courtroom when r attempted to raise such issue at the May

23 ,  1995  o ra l  a rg rumen t  (Exh ib i t  r p r r ,  p .  2S111 .

FINAL COI{IIENTS

This case challenging the commission on Judiciar

conductrs fai lure i :o meets i ts constitut ionally and statutori ly-

mandated duty to investigate facial ly meritorious complaints of
jud ic ia l  misconductr '  touches on pol i t ica l ry-sensi t ive issues

involving extraordinary judicial self- interest. Every judge in

this state is potential ly the subject of compraint, with a
personar interest in the outcome of this r i t igation.

Because of the intense judiciar pressure on any judge

adjudicating this matter to keep the comrnission as non-functLonal

as i t  presentry j .s so that meritorious compraj_nts of judicial

l-1 seg, alr:o ![ !19, L4 of my May 11, j-995 order to showCause  (19 ,  14 )  .
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rnisconduct continue to be summariry disrnissed,, it is appropriate

to raise the issue for this courtrs considerati-on as to whether
this case shourd not be assigned to a retired or out-of-state

judge, .who is not vul_nerable to such pressures.

The aberrant and peremptory procedurar rulings of this
court to date, indicated herein, reflect that this court is not
conducting itserf according to fundamental legal principres and

its own rules. The public perception of this is recorded in the
anger and statements made by members of the public following this

courtrs experl ing me and ny assistant from the courtroon on l{ay

2 3 ,  1 9 9 5 3

nAIl f  want to do is, your Honor, to see thatjustice . is available in the court houser ds
opposed to what i t  currently is, the least
l ikely ptace to get justice 

- is 
i ;  th; court

house, the fact that a double standard
e x i s t s .  r r  ( E x h i b i t  n p r ,  p .  3 1 )
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*HEREF'RE, i t  is respectful ly prayed that Respondentfs
dismr-ssal notr-on br: dismissed for rack of jurisdict ion; and if
not so dismissed, that i t  be denied in al l  respects; that
Petitioner be granted a summary judgnent in her favor pursuant to
CPLR 53211, there being no tr iable issue of fact; i f  not, that an
evidentiary hearing be inrnediately scheduled as to any matters
reguir ing tr ial;  that in the event Respondentrs disrnissal nrotion
under  s321r- (a)  (7)  is  granted,  pet i t ioner  be granted reave to
repread pursuant to 5321-1(e) and discovery of a1r facts presently
unavailable to Petit ' ioner and within Respondentrs possession and
eontrol; together with costs, expenses, and sanctions pursuant to
22 NY.RR s13o-L.1 s ;g se. ' . ,  in  the maximurn anount  a l rowabre,  i .e . ,
$1o'000, and such damages as are properry awardabre under
Judic iary  Law s/ .87(1)  for  Respondentrs  counsel rs  del iberate
deceit and collusion to obstruct justice and defeat the pubric
interest at stake herein.

ffi , _ t o _ / /

Sworn to
this 8th

before rne
day of

Publ ic


