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5 t{lnutes Reguested for;gral  Argumenf to argued
By John Ciarnpol i ,  Esq.

SUPREME COURT STATE OF NEW YORK
COUNTY OF ALBANY

x lrn  the Mat ter  o f  the Appl icat ion
MARIO M. CASTRACAN and VfHCnHf f.

Peti t ioners,

for  an order,  pursuant to sect ions
1 5 - l - 0 0  ,  I 6 - L O 2 ,  1 6 - 1 0 4 ,  1 6 - L O 6  a n d
L6-1L6 o f  the  E lec t ion  Law,

.-vs_

ANTHONY J.  COLAVITA, Esg.,  Chairman,
WESTCHESTT:R. REPUBLICAN COUNTY COMMTiTEE,
cUY T.  PARISf ,  ESg. ,  DENNIS MEHIEL,  nsq . ,
Chairman, WESTcHrstnn DEMocRATfc ciluNff
CoMMIITEE, RfCHARD L.  WEINGARTEN, Esq. ,
LoUIs  A .  BREVETTI ,  Esg . ,  Hon .  FRANCId  A .
NICOIAI ,  HOWARD MILLER, Esg. ,  ALBERT , r .
EMANUELLf ,  Esq. ,  R.  WELLS STOUT,
HELENA DONAHUE, EVELYN AeUfLA, i :onrnLssioners
constit trt ing the NEW YORK STATE BOARD
oF ELECTIONS, ANTONTA R.  DTAPICE,
MARION B.  oLDf ,  Commiss loners constLtut ing
the I{ESTC}IESTER couNTy BOARD oF ELEcrroNs,
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Respondent New york State
Board  o f  E lec t ionsrs
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{9hr.  Ciarnpol l ,  Esq.
NY State Board of  Elect ions
l :9.  Box 4,  One Comrnerce plaza
Albany ,  Ny  LZ26o
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Respondents,

for  an order decrar ing invar ld the cert i f r -cates
pgpgl l ing_to designate respondents Hon. FRANCIS A.Nrcor"Ar arrd Hor{ARD-MTLLER, E=q. as ""nataat"=-i"r---ttre officer of Justi"" oi fn" s.rpreme court of thestate of  i rew ynrk,  Ninth Jucl ic i ; r  p i=ir i " t ,  

- i r rJ---
the pet i t ions purport ing to aesig" i [ . - i tnnnr ; .EMANUELLT, Esq.,  a candidate ror- t t re-oir t "e otSurrogate of Westchester County to be held inthe general  e lect ion of  Novemb6r e,  

- iggo.



pet i t ioner/Appel lants 
have brought a l i t igat ion chal lengingan ar legedry i ' legal  f rcontract t t  

between the t{estchester Democrat iccounty comrnittee and the westchester Republican county committeefor the cross-endorsement of  candldates for  a nurnber of  judicrarof f ices including Just ice of  the supreme court .
The norninations for supreme court .Tustice e/ere made bydelegates to the Democratic and Repubrlcan Nomlnating conventlonsas required by statute.  Accordingly,  the al leged contract  has noeffect and the supreme court bel0w properly disrnissed the petit ionfor fa i rure to state a cause of  act lon recognized by 'aw.Addi t ional ly,  the pet i t ron herern rs replete wi th other fataldefects of  a procedurar nature whlch would support  l ts  d lsrn 'ssal .For these reasons, the decrslon berow should be af f i rmed.
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Statement of  Facts

This matter comes before the court on an appeal taken from an

order of  the Supreme Court ,  Albany County issued by Just ice

Ldwr€nc€ E.  Kahn

The Supreme Court determined that Petit ioner/Appellants had

fai led to state a cause of  act lon ln their  pet l t lon al leglng a host

of  i l legal i t ies in 1 989 and 1990 nomlnatLons for var l 'ous judlc la l

of f ices wi th in the Ninth Judic la l  Dlstr lct

The crux of petit ionersr clalns seens to center upon the

adopt ion of  ident ical  resolut ions by the Westchester Democrat ic

County Comrnlttee and the Westchester Republlcan County Cornmlttee

pr ior  to the 1989 general  e lect ion (Record on Appeal  p.  521, No

dispute exists as to the adopt ion of  these resolut ions by the two

couhty committees.
t '
I. ' /  Subsequent  to  the 1989 genera l  e lect ion,  the New York State

Board of  E lect ions received a cornpla lnt  f rom Ef l  V lgf iano,  Esq.

(co-counsel for petit ionerr/appellants) regarding the aforesaid

resolutions and the conduct of the Judicial Nomination Conventions

in the Ninth Judic ia l  Dls t r lc t  (Exhtbt t  A at tached hereto) .  In  May

25, 1990, the Board determined that no crirninal wrongdoing had

occurred and that the proper vehlcle for challenglng the

i r regular i t ies a l leged l ras v ia  object lons to  nomLnat lons and,  t f

perrnitted by statute, proceedings before the Supreme Court.

I t  remains undisputed that both the Democratl.c and Republlcan

part ies held judicial norninating conventions in the Nlnth Judicial



Distr ict  and that cert i f icates purport ing to nominate several  of

the respondents were prepared and properly fi led wlth the New York

State Board of  Elect ions (Record on Appeal  p.  26 et .  seq'  and p'

28  e t .  seq . ) .  We note  tha t  pe t i t loner /appe l lan ts r  papers  a l lege

varlous improprieties occurring at the two subject nominating

conventLons ,  however ,  the  cour t  be loW conc luded tha t  r r . . . .  there

iS ng proog that the judicial conventlons at Lssue were not legally

organized, wl th a quorum presentr  ord that  a major l ty of  that

quorum duly voted for the candl,dates Inarned ln the certlf lcates of

nominat ion l t ' ,  Record  on  Appea l ,  p .  7 ,  emphas is  added '

After the t99O noninat ing convent lons,  pet l t loner/appel lants

f i led object ions to the cert i f lcates of  nonlnatLon f l led for

Democrat ic and Republ ican candidates for  the of f ice of  Just ice of

the Supreme Court of the State of New York. The New York State

Board of  Elect lons val idated sald cert l f lcates.

Subsequently, petit ioners lnit iated the instant l l t igatlon by

order to show cause signed by Justice Louis c. Palella of the

Supreme Court, Westchester County, and made returnable before a

special term of the court to be held ln Albany County seeking not

only to void the norninat ions made by the 1990 Ninth Judic ia l

District nominating conventions, but also retroactlvely Lnvalldate

ral l  act ions taken in the perfornance and funplement 'at lon of  the . . .

contract,, embodied in the resolutions adopted by the two county

commit tees (Record on Appeal  p.  9) .

The decision below concluded that the resolutLons adopted by

two county committee out of the eeveral countLes comprlslng the



Nlnth 'rudlclal  Dletr lct  and the proeeedlnga of Judrlclat dtstrrct
convantLoh pur8uant to raw, toget.hor wtth the act lons taken by duly
elect 'ed dei legatea to  eald conventLons,  the decle lon below concluded
that the reeorutlone adoptecl by two county comnrlttee out of the
several  count les conrpr ls lng the Nlnth ,Judlc la l  d lEtr tct  and the
proc66dlngs wer€ mutual ly exeluelve.  Aecordlngly,  the court  found
tha t  a  pe t l t ion  to  invar rda te  a ,cont rac t *  embod led  by  county
comrnl t tee resolut lons dtd not const l tute a cauEe of  actron. The
pet , l t lon  v ras  d lsh lssed.



POINT I

PETTTToNERS/APPELLANTST eLArM IS

" o u J"' Tuo "^i #'""T i#"?'if' # 1 i *"
Peti t ioner/appel lants (herelnafter appet lants)  in their  moving

papers before the court below make tt gulte clear that they seek
to have invar idated a * . . .  contract  embodying the ,Three year

P lanr r ,  a rso  known as  rc ross-Endorsementg  . . . ,  decrared  i r lega l ,
nul l  and void,  Record on Appearr  p.  9.  r t  is  apperrantsl

eontent ion that the nonlnat ions of  var lous candldates for  judic ia l

of f ice made by judic iar  nominat lng conventLone are rnerery r f  . . .
actions taken in the performance and implenentation of the
aforesaid contract  . . - r r  and should be lnval idated because they
spr ing f rom an inval id contract .  Thls evldences a conprete lack

of fani l iar i ty wi th the nomlnat ing process for judic ia l  of f ices,

the power and dut ies of  pol i t lcal  partyrs county connl t tees and the
statutes governing them. r t  goes without saying that an appear
based upon such shoddy foundatlon is without merLt and should be
dismissed'  This court  should af f i rn the decis lon of  Just ice Kahn
be low.

The Elect l0n Law of the state of  New york states:
rrParty nominat ions for the of  f  ice of  Just lce of  thesupreme court sha1l be made by the iud'icrJ-alstriciconvent ion . r  E lec t ion  Law S6_L06.

Thls c lear ly estabr lshes an ent l ty and mechanl-sm other than
the county conmittees, state commJ.ttees, prl_mar].es, caucuses or
other committees created by party rules to effectuate nominations



f o r  j u d i c i a l  o f f i c e s ,  E l e c t i o n  L a w  S 5 6 - 1 4 8 ( 3 ) ,  6 - 1 0 4 ( 2 ) ,  6 - 1 1 0 ,  6 -

108,  6 -L17,  respec t ive ly .  That  mechanLsm ls  de ta l led  ln  56-124 o f

the Elect ion Law and procedures are establ lshed ln 56-126 of  said

law. The judic ia l  d istr ict  noninat lng conventLon ls,  therefore,

establ ished by statute as the exclusLve method for making

nominat lons for the of f ice of  Just lce of  the Supreme Court .

Appellants would have us believe that a resolution adopted by

the county commit tees of  two of  the f lve pol l t lcal  part les,  ln one

of the five countLes that comprise the Nlnth Judlclal Dlstrict was

in some way binding upon the delegates elected to the Denocratic

and Republlcan judlclal nornlnatlng conventlons. Further, appellants

contend that these resolut ions have disenfranchlsed the electors

of the Ninth Judlclal plstrlct despite the fact that other

pol i t ical  part ies could (and did) nomLnate candldates for  the

several  supreme court  vacancies in L989 and 1990, creat ing

contested e lect ions.

Clear ly ,  these arguments s t ra ln  credib i l l ty . County

conmittees ltere designed to assure that party affalrs were nanaged

on a  representa t ive  bas is ,  Haynes v .  McGrath ,  L6  Mlsc .2d  76 .  The

Legis lature provided for these commLttees ln S2-104 of  the Elect ion

Law. While the county cornrnittee of a pollt ical party may exercise

any number of statutory powers and duties, the statutes are devoid

of any language charging county connlttees with the duty of

nomlnat lng candldates for  the of f lce of  Just ice of  the supreme

court .  As detai led hereinabove, th le power ls excluslvely asslgned

to the judic ia l  d istr ict  nonlnat lng convent ion. ,l



o void resolutlons adopted by county

APPellantsr 
attenpt t

cornrnittees, which have no effect under the election raw, shourd be

r e j e c t e d b y t h i s c o u r t . F u r t h e r , t h e a c t s o f t h e j u d i c l a l d i s t r i c t

conventions for the Democratic and RepubLlcan parties resulting in

the nomination of rrcross-endorsed candldatesil is' as observed by

Justice Kahn ' rr not presently prohiblted by the Electlon I 'awrr '

R e c o r d o n A p p e a t p ' 6 ' a n d a n y c h a l l e n g e t o a c r o s s - e n d o r s e r n e n t

should be rejected for that reason alone'

I f a p p e l l a n t s a r e d i s t r e s s e d w l t h t h e s t a t e o f t h e l a w , t h e y

rnay robby the Legisrature for statutory arnendments' rf appellants

were dissatisfied with the candidates nominated by the various

part ies for  judic ia l  of f ice,  thelr  renedy ls at  t 'he bal lot  box,

either by voting for candidates runnLng wlthout 
rrcross-

endorsementrr or by setting aside the tlme and energy to partlcipate

i n t h e p r o c e s s o f d e s l g n a t l n g a n d e l e c t l n g c a n d l d a t e s f o r t h e

p o s l t i o n o f j u d i c l a l d l s t r i c t d e l e g a t e . I t l d o u l d s e e m t h a t

criminar compraints to the Board of Erectlons and court actlons are

n o t a p p r o p r i a t e m e a n s f o r a i r l n g g r i p e s a n d c e r t a l n l y n o t a

substitute for a partrcipaLlon ln the porit ical process'

I n c o n c l u s i o n , t h e d e t e r m l n a t i o n o f t h e S u p r e m e C o u r t b e } o w

should be affirmed because no evidence was adduced which would lead

one to concrude that the two judtciar conventions were not properry

c o n v e n e d , q u o r u m s p r e s e n t , a n d t h e c a n d l d a t e s d u l y n o m l n a t e d . T h e

resorutions of the county cornnr.ttees had no bindlng effect upon the

d e l e g a t e s t t r e r e t o , a n d t h e n o m i n a t i o n g o f t h e s a l d c o n v e n t i o n s w e r e

v a l i d , H o b s o n v . L o m e n z o ' 3 0 A . D . 2 d 9 8 1 ' K a p l a n v . C o h e n , 2 6 0 A . D .



3 9 6 ,  a f f r d  2 9 4  N , V .  6 3 3 ,  T h e

dlenlesed fqr fa l lure to Btate

X a h n .

therefore, properly

of actlon by Justlce

patl t lon traB,

a val. ld cause



POINT I I

PETITI ONER/ APPE LLANTS
I"ACK STANDING

Pet i t ioner /Appel lants  were not  de legates to  e l ther  the

Republ ican or  the Democrat ic  Judic ia l  Dis t r lc t  Norn inat ing

convent ions,  and as such lack s tandlng to  chal lenge the proceedings

o f  t hese  conven t ions .

Section 6-1.54 of the Election Law states in i ts relevant part:

' r  (2)  Wr i t ten object lons to  any cer t l f icate of  des lgnat ion
or  nominat ion may be f l led by any voter  reg is tered
t o  v o t e  f o r  s u c h  p u b l l c  o f f i c e  . . . r r ,  E l e c t i o n  L a w  5 6 -
L54(2)  ,  ernphasis  suppl ied.

Sec t i on  L6 -102  (L )  o f  t he  E lec t i on  Law s ta tes :

rrthe nomination . .  .  of any candldate for any publlc
of f ice may be contested ln  a proceedlng lnst l tu ted in  the
Supreme cour t  by a person who shal l  have f l led
ob jec t i on  as  p rov ided  i n  th i s  chao te r  . . . r r ,  E lec t l on  Law
S16-L02  (1 . )  ,  emphas is  added .

The la ter  sect ion of  law requi res a reference to  the former

which l inits appellants to a contest only upon the face of the

cer t i f icates of  nomLnat ion.  In  fact ,  such a rev iew upon obJect ion

was done by the New York State Board.  o f  E lect ions.  The Board

declared both the Democrat ic  and Republ ican eer t l f lcates of

Nomina t i on  to  be  va lLd .

Any attempt to go beyond the face of the documents is

prec luded by a s t r ic t  const ruct ion of  these statutes.  In  order  to

chal lenge the procedures of  each of  the convent lons,  pet l t , loners

would have to surmount the general rule espoused by the Court of

Appea ls  i n  t he  case  o f  wvd le r  v .  c r i s ten fe ld ,  3s  N .y .2d  7Lg  i n



whlch the court held that

po l l t lca l  par ty  are ro f  no

720, Th6 courts should

the lnternal hrorklngs and affalre of I
lntereet to othergi,  Wydler, Bupra at

on ly  ln tenrene ln  po l i t laa l  par t lesr
l n t e r n a l a f f a l r e | | a E a I a e t r 6 8 o r t | | , @ l 9 9 A ' D . 2 d

742, Accordrngry,  thrs court  ehourd deternine that the lnternal
work lnge and a f fa l re  o f  a  Jud le ta r  d ls t r l c t  nomlnat lng  convent ion
should arso be of  no rnterest  to thoee who rd€re not party to the
convenLion. For th ls reason, the Court  should deny the appeal
h e r e l n ,

1 0



POINT ITI

THE PETITION HEREIN IS DEFECTIVE

3il3#;H"3"3fi,"13il';ffi ff^35fi
The petit ion put before the supreme court contained any number

of  fa tar  jur isd ic t ionar  defects .  Anong thern was the fa i lure to
jo in  ind ispensable par t ies in  a t l rne ly  fashion.  This  defect  is
f a t a l  t o  t h e  p e t i t i o n ,  

@ ,  8 3  A . D . 2 d  8 9 5 ,  a f f  r d .

5 4  N . Y . 2 d  7 7 5 ;  R a d d a  v .  A c i t o ,  E A  A . D . 2 d  5 3 1 .  :
Pet i t ioners in  some way seek to  at tack 1989 and 1990 jud ic ia l

d is t r ic t  nominat ions.  Addi t ionarry ,  they seek to  at tack cer ta in
nominat ions accompr ished other  than by jud icrat  d ls t r ic t
convent ion '  r t  is  obv ious that  a l l  o f  these candldates have not
been naned and/or naned and served ln a t imery fashlon. For
exanple' two candldates nominated by the r.990 Republican i ludlcial
Distr ict convention were not named (Joan Lefkowrtz and George
Roberts) '  The nornination of Judge Emanuerri was accornplished by
designat ing pet i t ion and pr imary e lect ron -  a  fact  never  properry
deal t  wi th  by pet i t ioner /appel lants .  o f  course,  none of  the 1989
candidates for justice of the supreme court are named in the
pet i t ion '  Because the other  candldates in terests  are d l rect ly
af fected,  they must  be named as par t iesr  ds werr  as t r rne ly  and

1-989 e lec tLons

pet i t ions has

cross-endorsed

are over .

l apsed .  I t

candidates

The tlme wlthln

is certalnly too

at th ls polnt

whlch to chal lenge

late to Joln other

o f  the  l l t lga t ion .

proper ly  served,  
t  6 .1 N.y.  2d,  634.  The i

,l
:j
I

i
, l
it
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AccordinglY, th is pet i t ion should not have surylved at  special  term
and should not be given new r i fe by th is court .

Among the other necessary part les whlch pet l t loner/apper lants

have fai led to name were the county Boards of  Erect ions in
Rockland, orange, putnam and Dutchess count les.  These Boards are
as necessary as the westchester County Board of  Elect ions in order
to gain jur isdict ion over the bal lots belng pr inted and dlstr ibuted
in t  he  en t i re  jud ic ia l  d is t r l c t

other part ies to th is l t t igat ton wl l r  emphasl .ze the part icurar
defects that are most revelant to them. rt rs most crear, however,
that the petit ion presented to the supreme court wae fatarly.frawed
and the decis ion to disnlss below can stand, i f  onry for  th ls
reason. For this reason, thrs court should drsmrss the appeal
here in .

L 2



CONCLUSIONS

The appeal  here in should be denred as appel rants  fa i led to
present a cause of action to the supreme court bel0w and, further,
because pet i t ioners lack s tanding to  asser t  the i r  c la ln .

1 3


