
D-t
To be argued by:

s SANFORD S. DRANOI'F, ESQ.
S Time Reouesbd.: t  E rnin* AF h,?F Tine Reguesbl$*i 15 min.

:yl$yr_copRr oF rHE srArE oF NEw yoRK - 
{ rr./t>.APPELLATE DIVISToN: THIRD DEPARTMENT . -L]b'FTZ>_

; ; ; ; ; ; ; i l ; ; - ; ; " ; ; ; ; : ^ - ; ; : : - : ; - - - - - - - - - - x 0 p n ' = < � � �rn the Matter of the Applicatj .on of 
'-----x 

'EC , _ 
'

MARrO M. CASTRACAN ANO VITICENT F. 
- I 7 E9OBONELLI, acting pro Bono publico, 

:hr-_
Albany. Co.pet i t ioners-Appel lants ,  
Index- l lo .  .

f9r_an Order, pursuant to Sections 6056/90 
1...

1 6 - 1 0 0 ,  1 6 - 1 0 2 ,  1 6 - L 0 4 ,  1 6 - 1 0 6  a n d
I6-LL6 of  the Elect ion Law,

{'' l'[''r 'l
, t

! i
I

-against-

ANTHONY M. COLAVfTA, Esg., Chairman,
WESTCHESTER REPUBLICAN COUHTY COMMTiTNN,
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OUESTTONS PRESE}I"IED

1) Does the petit ion state a cause of action?

The court below held that i t  did not.

2) Did the court berow 
. l l"k jurisdict ion to entertain theproceeding by reason of .  peti t ion"r-r l ippellants' fai lure tojoin indispensable part i ls? 

!

The court bel0w did not pass upon this question.

3) Did the court lack jurisdict ion over respondent-respondentHoward Mil ler?

The court berow did not pass upon this q'estion.

:lagftg:dAd;ui 
i."r,;:r, .,, " sit'{Sp,itiil$t;it



Petit ioners-appellants (hereinafter rrpetit ioners rr ) seek review
of  an order  of  the Hon.  Lawrence E.  Kahn dated october  16,  r99o (5.
7) which granted the motion of respondent-respondent GUy pARrsr
disnissing this proceeding upon the ground that the petit ion fairs
to s tate a eause of  act ion. l

The pet i t ion (pp-  13-25)  seeks an order :

(a) declaring that a resolution entered into
westchester Democrat and Republican.part ies in August
i l legat ,  inval id ,  vo id and against  publ ic  po l i "y ;

(b) that the judicial norni-nating cert i f  icates
Repubr ican and Democrat  par t ies for  the I99o e lect ions be
annulled and set aside,.

between the

o f  l 9 B 9  i s

of  the

vaeated,

judicial conventions

(d) disqualifying and barring respondents-respondents
(hereinafter rrrespondentsr) Nrcor,Ar, EMANUELLT and uTLLER fron
designation as judicial candidates,.

(e) directing the reconvened Judicial conventions to compry
with the Election Law; and

(f) restrainingr the respondents New york state Board of
Erections and westchester county Board of Elections from printing
and placing the names of Nreor,Ar, EMANUELLT and MTLLER on the

1 this numerical
otherwise noted are to

reference and.  a l l  subseguent  ones,  un lessthe pages of the necora ln appeaf.



bal lots for  the general  e lect ion to be held Novernber 6,  1990.
All respondents fired answers to the petit ion (pp. 86_91 and

103-138) and respondents MTLLER, pARrsr and cor,AVrrA fired notions
to disniss the petit ion upon procedural and jurisdictional grounds,
as well as fairure of the petit ion to state a cause of action.
Petit ioners fai led to incrude in the Record on Appear the answer
and cross-motion of respondent Guy T. parisi;  the motion to disrniss
petit ion on behalf of respondent Mirler and the aff idavit in
opposit ion of Jay B' Hashnall,  Esg. r o,, behalf of respondents
Mehiel and weingarten. Those documents v/ere subseguentry included

n the Supplenental Record on Appeal.

orar argtrment vras heard before Justice Kahn on october 12,
1990.  on october  16,  1990,  Just ice Kahn entered an order

&i*liiH[..:t&disrnissin.g-.t.}.:.-P,..:9i"t,".+.gl.'.*',-Th}:-9.pp-e3,|.,f�gl!owed..-..s�l.l�l�����������������������������������������



contrary to petit ioners statement of facts, Exhibit G annexed
to the petit ion (pp. 52-54) is a Resolution entered into between
the Westchester Republican and Democrat parties. It was not
adopted by the Executive cornmittee of the Repubrican party of
Rockrand county, nor is there any evidence in the record to
indicate that it $ras in fact adopted by anyone other that the
westchester conrnittees. rt was not a contract and was not binding
on any deregate to the Judicial conventions of either party.

Pet i t ioners rrstatement of  Factsrr  is  n israbered. r t  contains
only a bare minimum of facts and is replete wi th pet i t ionersl
arguments '  whi le i t  is  t rue that in r99o the rate Hon. Theodore
A'  Kel ly ret i red f rom the bench in Rockrand county,  there is no

E:'"-tj"9ff":-t}*:g?::*11H3*Lt:;*?*i,T.e.!ii*-en,of=*rgspondent HowARD, r{rgEB.,*,+1;,,;",f;
by both the Repubrican and Democrat part ies was in any way the l
resul t  o f  the Resolut ion entered in to in  rgg9,  more than one year
before Judge Kellyrs retirement. rn fact, respondent MTLLER had
been a judge for nearly ten years previousry and had previously
obtained cross-endorsement in the 1980 erections after obtaining
the Repubrican nornination and then prevair ing in a Democrat
Primary.

petit ioners have not adduced one shred of evidence or even
any alregation of fact - that wourd warrant the rerief sought
against respondent MTLLER; yetr. now, for the f irst t irne, in the so-
carled rstaternent of Factsr al lege completely dehors the record a
ff further agreement by the party leadersrr (Appellantsr Brief, p. 7)



in a desperate attempt to invent some slirn thread by which to link
respondent MTLLER to the clains in their petit ion.

The objections raised to the convening of the respective
Noninating conventions are insufficient as a matter of raw to
warrant vacatur of the Nomr-nating certificates.



POINT T

rS NOT A CONTRACT

Arthough petit ioners consistentry refer to the Resor.utions
entered into on Aug,'st 23 and 24, 19gg by the Democrat and

-  Republ ican par t ies,  respect ive ly  (here inaf ter  the ,Resolut ion i l ) ,

as a frcontractrt,  the Resolution is, by i ts terms, nothing more than
a procramation of poricy. The Resolution was entered into onry by

^ the westchester county cornmittees. westchester is but one of the
five counties which comprise the Ninth Judicial Distr ict. The
resolut ion was not  b ind ing on the deregates to  the Judic ia l
conventions, who were free to nominate whomever they chose.

Pet i t ioners are fur ly  aware that  the e lectors of  the jud ic iar

'  d is t r ic t  in  which the candidates are to  serve do not  d i rect ry  e lectni:.:::i.-..-;l!:t$.1;.. , -... ',the " j ustic'es -of^trre:"'S$;a;a 
t';Uit; *A;;pit""Lii" 

o,"iiifi;*oir1;ii.;ij ",,

6'  s"" t ion 6(c)  o f  the New York s tate const i tu t ion.  whi le  the
electorate votes at the generar election, the nominees are chosen
by judicial conventions, where the deregates of the electorate cast
votes' rn the l99O Judicial conventions, every delegate was free
to nominate any candidate. Thus, there was no irnpair:nent of the

onstitut ionar r ight of the people to erect their judges.

POTNT rI



Petit ionersr nain argrument is that cross-endorsements are
violative of the constitut ion. That contention cannot be
susta ined.

The crear intent of the petit ion is to prohibit murti-party
norninations - The issue of nominations by rnore than one party has
been l i t igated and re-l i t igated in New york state for over 20
years- The court of Appears has consistently upheld and supported
the var id i ty  o f  murt i -par ty  candidacies,  par t icurar ly  in  jud ic ia l
eleet ions. Efforts to restr ict candidates frorn accepting
n o m i n a t i o n s f r o m m o r e t h a n o n e p a r t y b e g a n w i t h @

(208 NY59,  93 NE 262) ,  where in the cour t  o f  Appeals  s tated:
, ' * * :1 f .  t he  l eg i s la tu re  does  g ran t  t o  anyconvention, committee or.body tneiignt i" ,nlx"nominat ions,  i t  cannot  r imi i  the r ight  o f  suchconvention, comrnittee, or body to nominate asits candidate any person who 

-is 
guarif ied forthe  o f f i ce

* * *

rrWhat exclusion could be more
that .one par ty  or  organizat ion
permitted to noninale 

- in"

another. rt

arbitrary than
should not be

candidate of

The court of Appears did permit a poli t ical party to enact a
by-Iaw restr ict ing a candidate from accepting any other designation
or nornination of any party or independent body in order to receive
that  par tyrs  nominat j -on (  

,  322 Nys2d 22,  6G
' - l l i s c ' 2 d  1 5 6 ,  a f f d  -  3 z z  N y s 2 d  7 s o ,  3 7  A D 2 d  r 5 3 ,  r e v .  3 2 4  N y s 2 d  3 r 7 ,

29 NY2d 591,  272 NE2d 9g9) .  rn  a subsequent  case,  however ,  the
court made it  clear that such a restr ict ion was not appricable to
jud i c ia r  cand ida tes  (  

,  35  Ny2d  469 ,  363  Nys2d



e37l� .

Judic ia l  o f f ice has t rad i t ionar ly  been exc luded f rom both
party by-laws and statute. fn 1971, the Legrislature prohibited
party candidates frorn receiving the nornination of any independent
group for the same off ice for the same year, and vice_versa _ but
specif ical ly excluded candidates for judiciar or statewide raees
(see  L .  1921 ,  ch .  r r zg ) .  rn  rg73 ,  t he  cou r t  o f  Appea ls  found
unconstitut ional even that l irnited statutory restr ict ion on rnult i-
par ty  endorsements (Devane v.  Touhey ,  33 Ny2d 48,  34g Nys2d 36r ,
304 NE2d 229' )  and,  in  the subsequent  recodi f icat ion of  the Elect ion
Law, that provision was dropped

rn Rosenthar v. Harwood., supra, which struck down, insofar as
i t  was appr icabre to  jud ic ia l  candidates,  the by- Iaw requi r ing the
decrination of other party. 'nominations by a candidate the court of
Appeals  dec ided to  rconfront  the issue f ronta l ly .  r r  fn  do ing so,
i t  noted:

rrAlthough the porit icar elective proeess for thejudiciary makes 
- 

judiciar " i"JiJ"tes porir icar partycandidates, they aie not as others. They may not indorseone another' They may not attack one another. They maynot indorse or attack 
-cand^idaG;- 

Jr trr"i,. own or anotherpar ty ,  for  nonjudic ia l_  of f ice.  
' * **  

T l "y  are,  in  shor t ,to be as nonpartisan as the selectioi or 
'  

'uages byelection permits (code of Judiciar co_nduct, consor. Laws,c.  30,  Canon 7,  Judic iar"*" i r *Oppendix) .  '

rrThe right of franchise exercisable by the voter and theright of a judiciar candia;t;-t ;  ;pear on more rhan onel- ine on the ballot converge to str ike down ihi= by_f aw.,,
rnasrnuch as the court of Appears has determined this very issue,
the pet i t ion fa i ls  to  s tate a legal ly  susta inable cause of  act ion.



POINT ITT

The petit ion identif ies respondent !{rLLER, correctry, as
the Repubrican and Dernocrat nominee for judiciar off ice. other
than that one fact' respondent MTLLER is never rnentioned again
unti l  the nwHEREFoRErr crause, in which petit ioners rnake the
conclusory alregation tiat respondent MTLLER vras a ,,party,, and
rraccessoryrr to a rrThree-Year Plantt (hereinafter the rfpranr) entered
into by other respondents. such a concrusory arregation is
insuf f ic ient  as a mat ter  o f  raw to susta in the pet i t ion (see

l 9 l  M i s c  .  4 2 ,  . 7 4  N Y S 2 D  g 6 9 ,  a f f d .
273  AD 959 '  79  .Nys2d .3o7 ) .  when  a  p lead ing  a l reges  no  fac ts
constitut ing a hrrong, but only greneral conclusions, i t  may be
dismissed for  insuf f ic iency (@, 2gr  Ny r42,  5r
N E 2 d  5 8 r t  s e e ,  a r s o ,  T o r r e v .  T o r r e ,  9  M i s c . 2 d  6 5 5 ,  L 7 3  N y s 2 d  3 r 4 ;

, ]r2S NyS2d. 626; Kahn
v '  wa i t  '  270  AD 785 ,  59  Nys2d  452 ,  I v .  t o  app .  den .  ,  270  AD 867 ,
61 NYs2d s2gr .  A p leading must  a ' lege facts ,  not  concrus ions,  and
a conclusion without facts is an irnmateriar arlegation (Fieger v.
G len  oaks  v i l r aqe ,  206  M isc .  r37 ,  132  Nys2d  88 ,  a f fd .  285  AD 539 ,
136  NyS2d  539 ,  a f fd .  309  Ny  527 ,  J .32  NE2d  4g2 ,  .

Legar concrusi-ons cannot be uti l ized to support material
facts by inference (

827 ,

( 1 8  M i s c . 2 d  8 0 ,  I B 7  N y S 2 d  7 O g ,  
@ ,  2 8 6  A D 1 4 1



NYS2d Bg3) .  Nor  may bare a l legat ions of
undisclosed facts support a cause of action
R o m e ,  2 6 2  A D  9 4 0 ,  2 9  N y S 2 d  4 5 6 ) .

The pet i t ion ar leges,  essent iar ry ,  a  ,p lan, r  pursuant  to  which
the RepubJ'ican and Democrat parties agreed to support candidates
for judiciar off ice, and that the Plan purportedry disenfranchised
voters.  The pran,  ar regedly  conceived in  r9g9,  does not  re fer  to
respondent MTLLER and is irrerevant to his candidaey, which
resurted fron the retirement of the HoN. THEODORE A. KELL'T dr
event neither contenplated by nor even mentioned in the pran.

Bi-part isan support hras previously received by respondent
MTLLER by the Republican and Democrat part ies in a 1980 erection
for county court Judge. That year, respondent MTLLER obtained the
Dernocrat endorsement after obtaining a substantial plural i ty in the
Democrat prirnary against the Democrat nominee, Terrence Ryan, Esq.
Thus, bi-part isan support of respondent MTLLER is not without
precedent and there is no basis for any clain that such support for
hin in the current erection resulted fron the pran

POINT TV

Not only does the

petit ion is barred

pet i t ion fa i l  to  s tate a

for  lack of  jur isd ic t ion.

wrongdoing based on

( O  I  B r i e n  v .  C i t v  o f

cause of ac t i on ,

A .

In  Mat ter  o f  Aure l io  v .  Cohen

L 0

( 4 4  N Y S 2 d  1 4 s , a f f .  2 6 6  A D  6 0 3 ,



44  NYS2d  l l ,  a f f .  ZgJ .  Ny  64s ,

requesting the court to direet

conventions of the Democratic

no ted  (pp .  L47 ,  I 48 )  t ha t  i t :

5 1  N E 2 d  9 3 0 ) ,  a  1 9 4 3  p r o c e e d i n g

reassembl ing of  the two jud ic ia l

and Republican part ies, the Court

t ' : . . . -  rnay not add to,  or  change, the provis ionsof the statute,  and-r .y n-t  consider ' i igumentsbased solely upon ethilal grounds or uponsupposed considerat ions of_ publ i "  p"f i ly .  r fany. change in the 1aw j-s thbught a-"=i.Jur" itmust be soushr from rhe t"gi; i;trrif--" '

* * *

rrThe Court is not authorized to direct areassembling of the conventions i;-i l ; present
:?:".. rt may only do so ,where ;--";;;. i .,r ion*** l6s been char lcter ized by such frauds ori r regular i t ies as to render inpossible adetermination as to who rightfutit-;;; 

'
nominated***  '  

_  E lec t ion  f , iw ,  Sec t ion  330,  subd.2 .Herer so far  as.  appears,  there v/ere no frauds orirregularit ies. in' ttre-c6n.llnti-ons and there isno diff iculty in determining who was nominated. rl
After recodif ication of the Erection Law in 1976,, the issue

o f  t he  cou r t r s  j u r i sd i c t i on  a rose  aga in .  rn  c i t i ng  sec t i on  16_100
( fonner ly  sect ion 330 under  which Aurer io  was decided) ,  the cour t
i n  A u s t i n  v .  D e l r i q a t t i  ( 1 3 7  A D 2  5 3 o ,  s 2 o  N y s 2 d  9 g 4  t r 9 8 7 l )  h e r d :

rrsection 16-roo-vests the supreme eourt with jurisdiction
l:_ *=.:yi: i lY derermin"- i"V quesrion of taw or factarrslng as to any subject set f lrth-in articre 16, underthe following ci-rcurn=i"""*,

I .
ff 

":i:S.'1ff= 
." 

=.* j",t::lgl:. * :": ^ :.,,d nominat i ons,primary erectiJn=,- "tJ.- (;;ii;;'iZlior.i
* * *

* Jis"ti "=":::*u.:ji:,, 11":: ^:I]:t= no inherenr pov,er::."*;tirr:"'-�;:"1.,:^{i{:;'ru";ii:;-''iJ.J#i:"*un:H:I;i:"[:::".:]:::.:1":."'""^"111:];#;:J""T=J;J:*H::

I:*$,: :'; : *, I h "Hll ;r t ̂ iii^.:!':l!l ;; # -Tn "" ii#:l;;:li3i::"o.:""T:j-:t,.1:-ii:;.i";-i;;"ill."Ioit".;:fl iilILegis la ture.

l_ t-

,  28 I  NY 572 ,  24  NE2d



472 (1939) -  There 
l :  I  rong .r ine of  cases which havetaken the position that sp"Li-i i  Term has no i_nherentpower in electj-on proceeainis _ it_ nu=.only those powersprovided under the Elect ion-L.r . -  

,e 65, r9t  Nys2d 793 ( lst  oepi .  isss1. The supferne courthas no inherent- pos/er. to- "*p.r,a judicial review oferection.matters b6yond that pi6"ia"a by statute. rt hasonly such powers aJ 
1l _g_l.run nv statr]te. eorrlgan J=Board of  Erecr ions,  38 eo zd, a 'zs-,- l l I ' l ivr i=uu, (2ndDept .  L972) ,  Kran is  v r -Monser ra t  ,  63  Misc .2d  r r9 ,  3 r -oNys2d s2L (sup.  c r .@e7o) ;  

@,5 r  M i s c . 2 d  3 9 2 ,  3 0 5  t ' i y s 2 d  Z O r  r i " p . . c t . ,  G h " n " c t a d y  c o . ,1969) ;  Appl ieat ion of  _oster,  
'+ i - l , t i= 

" .2a- i=7' l "zn8 Nys2d328 (sup. ct . ,  ononaEsa l ; . , -  i .?_q1l- ,  @Hanrey, 3t  Misc.  2d ro6g ,  22i  Hvszh'  ef f i 'p.  cr .  ,wash ing ton  co .  196r ) .  r rn  e rec t ion  cases  a  cour t  mayonly exercise the poners granted to it within theframework of the protedur", p."L"riueJ rv-ttrJ statute.Under the circumstancesr- Special. Term, having noproceedi-ng before it brougnt durluant to section 330 of' the Election Law, lras powerless to init iat-e a proceedingor t reat  the Art ic le ie proceeding as such.,  Mansf ierdv .  Eps te in ,  5  Ny2d 70 ,  iq ,  reo-Nys ;  , ; "  15+ 
lunzd 

368( t e 5 8 l  r ,
Hunt inqton ,  17 7w ,  23o i , rys2d ?gf-__!zr9 D"pt.  Ls62) ,a f f  , d  1 2  N y 2 d  G s 8 ,  2 3 ?  f l l ? a  : e l -  r a s  w n ) a  r z .  1 , = o ,  s e e ,Harwood v.  Meisser,  4 '^1p2d 53r;  J jg Hvsz d,  27o (2nd Dept.L973)  a f f  'd  31  Ny2d 1000 ,  34r  Nysrd  452,  2g3 NE2d 827.11
pet i t ioners have not arreged in the pet i t ion any violat ion

under Art ic le l6 of  the Erect ion Law. Furthermore, speci f icat ions
of petit ionerts objections have not been se^red upon respondent
MTLLER in accordance with section 6204.r of the Rur-es and
Regulations of the State Board of Elections

Absent a vioration of Articre 16 of the Erection Law, the
court is without jurisdiction to hear this proceeding. However,
even assuming, arsuendo, that the court entertained jurisdiction
on the issue of the invalidation of the nominating desigrnation,
unless the eourt f inds, by crear and convincing evidence (Thornas
v .  S i m o n ,  8 9  A D 2 d  g S 2 ,  4 5 4  N y S 2 d  9 8 ;  @ ,  4 4  N y 2 d

L 2



4 4 2 ' 4 5 2 '  4 0 6  N y s 2 d  2 5 9 ,  3 7 7  N E 2 d  7 r 3 )  t h a t , t h e r e  h a s  b e e n  a  f r a u d
or irregularity as to render impossibre a detenninati-on as to who
rightful ly vras nominated or electedr (Election Law, Section 16:
1'o2r, the court cannot order the reconvening of judicial
conventions' Arthough a part icular nornination may be voided,
unress fraud or unlawful conduct in the rnaking of the nomination
can be shown, the court cannot order the reconveningr (rn re
Kaufman'  [3rd Dept . ,  rg47)  '  272 App.Div .  9BO, 72 Nys2d 625) .

This  proceeding was regui red by sect ion 16-102 of  the Elect ion
Law to be commenced by Septenber 28, 1990. The mere signing of the
order to show cause does not conmence the proceeding (uatter q€
T o m b i n i  '  r 7 z  M i s c '  1 4 8 ,  r 4 g ,  3 0  N y s z d  7 9 ,  8 2 ,  a f f d  .  2 6 2  A p p . D i v .
956 '  30  Nys2d  105 ) .  wha t  i s  requ i red  i s  de l i ve ry  o f  t he  p roeess
to the person to be serrred not later than on the last day on which
the proceeding rnay be commenced (King v. cohen , 2g3 Ny 435, 57 NE2d
7 4 8 '  7 5 0 i  

'  2 8 6  N y  6 8 1 ,  3 6  N E 2 d  9 r 4 ) .  s e r v i c e
by rnail  is not deened conprete so long as the person to be served
d i d n o t a c t u a 1 1 y r e c e i v e d e l i v e r y ( @ [ 2 n c t D e p t . 1 9 8 5 ] ,

I o9  AD2d  810 ,  486  NyS2d  326 ,  c i t i ng
s t a t e  B d '  o f  E l e c t i o n s  ,  4 0  N y 2 d  8 1 4 ,  8 1 5 ,  3 8 7  N y s 2 d  5 6 7 ,  3 5 5  N E 2 d
7 9 6 ;  

,  3 2  N y 2 d  8 4 2 , 3 4 6  N y S 2 d  2 6 9 ,  2 g g
NE2d 682) .

The order to show cause in this proceeding provided fortrpersonsln serrr ice upon respondent MILLER, and directed such

B .
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senriee to be rnade by detivery of the papers to his off ice. epr,R
308 prescribes peraissible nethods of personal service. Arthough
the court is authorized to direct the manner of service, whenItpersonal senricert is directed, cpLR 3og rnust be forl0wed. The
court cannot, in effect, amend the personar service provisions of
ePr'R 3o8 by providing that the mere delivery of the papers to
respondentsr off ices, without the required nail ing, be deemed good
and suff icient service

The court courd direct expedient service pursuant to cpr,R
308 (5)  on ly  upon a showing that  personar  serv ice was impract icable.
A b s e n t s u c h a s h o w i n g , e x p e d i e n t s e r v i c e i s i m p r o p e r ( u @

,  6 1  N y 2 d  2 8 3  ,  4 7 3  N y s 2 d  7 6 6 , 4 6 I  N E 2 d
1253  r  

,  94  AD2d  738 ,  462  NyS2d
489) '  There was no showinq whatsoever in the petit ion that
personal serrr ice pursuant to subdivisj.ons 1-4 0f cpr,R 3og, could
not be made.

rn addit ion, arthough the court nay direct how service is to
be made' due process requirernents must be met and senrice must be
r e a s o n a b l y c a l c u 1 a t e d t o g i v e t i m e 1 y n o t i c e ( % ,

(1981)  e r  AD2d  895 ,  442  Nys2d  s29 ,  a f fd .  54  Ny2d  77s ,  443  Nys2d
154,  426 NE2d 1 lg4) .  There must  be del ivery (Ual ler  o t
constantino, supra) - rn this case, the order to show eause lras
served at respondent urLLERrs off ice at approximatery noon on the
last day for serrr ice, only a few hours before the commencement of
Yom Kippur, a rel igious horiday observed by respondent MTLLER. on
that date, respondent 'TLLER sras engaged during the day in a
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meeting with crients away from his off ice. After that meeting he
returned to his home for the horiday observance. At no t ime on
that date vras respondent MTLLER present in his off ice. under the
circumstances, mere delivery to respondent MrLT.ERrs off ice on a
holiday was not rrreasonably calculated to give t imely noticei l  and
respondent UTLLER did not receive delivery within the statutory
per iod.

c .

Petit ioners seek to vacate, annu', and. set aside the
cert i f icates of Nornination of both the Repubrican and Democrat
part ies. The cert i f icates contain not only the names of the
respondents UTLLER and Nrcor.Ar, but, also, those of candidates
George H'  Rober ts  and Joan Lefkowi tz .  were the cer t i f icates to  be
vacated,  annurred,  and set  as ider  ds pet i t ioners request ,  the
norninations of Roberts and Lefkowj-tz, arong with respondents MTLLER
and NICOLAI, would also be vacated. Certainly, Roberts and
Lefkowitz have identical interests and legal r ights which would be
affected by the issuance of a judgrment vacating, annurl j-ng, and
set t ing as ide the i r  nominat ions.

The fairure to serve a candidate whom a petit ion seeks to
remove from the balrot constitutes a jurisdict ionar defect, since
a candidate is a necessary party (rn Re Murphy, g2 Nys 2d, 239; Lyden
v .  Ka tz ,  14  ADzd  920 ,  221  Nys2d  452 ,  revd . .  on  o the r  g rnds .  10  Ny2d
8 9 l , 2 2 3 N Y s 2 d 5 1 2 ' I 7 g N E 2 d 5 1 4 ; % , r l 5 A D 2 d 3 4 8 '

4 9 5  N Y s 2 d  g t 7 ,  r v .  t o  a p p .  d e n .  6 6  N y  2 d  6 0 2 , 4 9 6  N y s 2 d  1 0 2 6 ,  4 8 7
NE2d  910 , '  Fa r lev  v .  Mahoney ,  130  M isc .2d  455 ,  496  Nys2d  607 ) .
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The entire proeeeding must be disnissed where a necessarypa r t y  i s  no t  j o ined  r%,  92  AD2d  976 ,  460  Nys2d643) '  sahler invorved a proceeding sirnirar to the case at bar inwhich petit ioners sought to invalidate a cert i f icate of nornination
and the ordering of a neu, caucus. The court held, in dismissing
the petit ion, that a norninee is a person who:

" " rnight be rinecruitably 
affectedr_ since invaridationwould disquali ty he' i_ as ? candidaf: fg. public off ice atthe Margh 1s, t6as 

-"r"cti""r"-"-ifri1ar1y,. 
if .-n",o caucuswere held selma crarner wourd ,rr. tne iisr- Jf 

. 
not beingl:ti"i:"o' acc"iaitgrv, ;;-";ilrude -thac i!rr. eramerorderiS"==n=3fl"ifl'i{+""Si:#yrlr"""i#?il:i"i:il.T;

$:"::ffff]l" :"ti=ai"tionh prlti".te ro enrertain rhe
certainly, the ornission of Roberts and Lefkowitz, both of whomwould be disquali f ied as candidates and would run the risk of notbeing renominated, are indispensable part ies to this proceeding.
Inasmuch as petit ioners have fai led to name and serve thosepar t ies,  the cour t  was wi thout  jur isd ic t ion to  hear  th is  mat ter .

Pet i t ioners a lso seek to  enjo in ,  rest ra in ,  and prohib i t  thestate of New York Board of Elections and the westchester Board ofElections from print ing and placing the names of the respondentcandidates on the ba110ts to be used at the November 6, 1990Generar Election. However, the Ninth Judicial Distr ict is composedof the counties of Rockland, putnam, orange, Dutchess andwestchester'  Nevertheless, these county boards of elections arenot narned as part ies to this suit.

a'.

D .
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' (d)  ***  An order  to  show cause.against  a  s tate bodyor off icers must be served in aaaicio;- ' t ;  !" i l r-"" uponthe defendanr or respondent staie body .;-. ; ; ; ;ers uponthe attorney generar 
-by 

delivert; an assistant attorneygenerar  at  an of f ice of  t t re 'a i iorney genera l  in  thecounty in which venue of the action is designated or i fthere is no off ice of the atloiney generar i .n suchcounty, €rt the off ice of the atiorney general nearestsuch county. , l

S e r r r i c e u p o n t h e A t t o r n e y G e n e r a 1 i s m a n d a t o r y ( @ ,

72 ! ' I '  2d 3 05,  339 NYs2d 72)  and fa i lure to  serve const i tu tes a
J u r 1 s d l . c t i o n a l d e f e c t ( @ , [ 2 n d D e p t . I 9 8 5 ] 1 1 o

AD2d  806 ,  488  NYS2d  228r .

sect ion 6204.r (b)  o f  the Rures and Regulat ions of  the New
York State Board of  E lect ions requi res that :

, '  (b)  No s-peci - f icat ions of  ob ject ions to  any pet i t ion wi l rbe considered by the Board uir"=s the objectbr f ir ing thespeci f icat ions personal ly  de l ivers or  mairs  by regis teredor  cer t i f ied rnai r  a  dupl icat . "_g; ; ;  o f  the speci f icat ionsto each candidate r-or puuric- 'of f  ice nlrned on thePe t i t i on .  * * * r t

(122  AD2d
908 ,  506  Nys2d  7 ) ,  was  a  p roceed ing  under  sec t i on  16_102  0 f  t he
Election Law, in which the Apperrate Division herd that:

'pursuant 
i: 

th:. regulations of the New york city Boardof  E lect ions,  the ; i t izen, ;o j "J ; r= were requi red toserve a ,u."r-r-t"ir9. coqy of their r-irt"r,--Jp"r-#icarionsof objections to the ri5=9 "-;;"; p"-r=o. on the committeeon vacancies on the petit ion "uj"!l"a to prio, I l r ir i.,qvrith the board of er]"*iins: 
-Tli"-;cord 

shows that thisduplicate- copy was mair-ea on i ir" i"=t day perrnitted andwas sent by certif ied rnair to ;; i i"or"""t address. Asa resur-t, the specific,ations ,"r"-r"t received unti l anaddi t ionar 14 aiys had p.=""a.-- tu"n service fa i red tosatisfy the juriiaicti-oiar- ""r,aiti-on precedent to thecommencement of a nroceeding purr"a"t to Election Lar.rsection r5-r02. the dismis-sJ-Ji_ ttr" proceeding wasthere foreproper  f  
,  83
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i3:: ::: ' .;:: $rfi i  ,,u'n, arrd. s4 Ny2d 77s, 443 Nys2d

Peti t ioners fa i led to personal ly der iver or nai l  by cert i f ied or
registered mail a dupricate copy of the specifications to
respondent MTLLER and petit ionersr t ine to do so has expired.

POrNT rV

petit ioners commenced this proceeding to charrenge the
nominat ion of  respondent MTLLER under sect ions r6_roo, r6_r-02, r6_
LO4 '  16-106 and 16-116 0f  the Elect ion Law. However,  the grounds
upon which petit ioners base their allegations are founded upon a
purported agreernent consurnmated (according to the petition) in
August and september of  1ggg. Thus, pet i t ionersr cause of  act ion,
i f  any'  arose af ter  the 1989 Judic ia l  convent ions.  pet i t ioners had
ten days to bring a proceeding at that t irne, but failed to do so.
The action is thus_time barred.

CONCLUSTON

For the foregoing reason, the judg.nent

should be aff irmed and the petit ion dismissed
Dated:  December 14,  I99Opearl River, New york

of the 1ower court

wi th  costs .

SANFORD S. DRANOFF, ESQ.
}!-!gI""V for Responaeni 

-
HgwARD MTLLER, nso.
Off i -ce & p.  O.  Address
P .  O .  B o x  1 6 2 9
one Blue Hi l t  p laza
Su i te  9OO

f931r_niver, New york 10965( e I 4 - 7 3 5 - 6 2 0 0 )
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(" :yllSyB couRr oF rHE srArE oF NEw yoRK
APPELI"ATE DIVTSTON : THIRD DEPARTMENT
_-_--^_-_l__ _____X
rn the Matter of the Application ofMARrO M. CASTRACAN ANO-VTUCENi F.
BONELLf, acting pro Bono zublico,

Petit ioners-Appe1 1 ants,

f9r-:l Order, pursuant to Sectj_ons
1G-100,  L6-Lo2- ,  16_104,  ie_ loe  and16-LL6 of  the i lect io" ' f , . l r

-against-

ANTHONY M. COLAVITA, Esq., Chairman,et  a l

I n d e x  N o .
6 0 5 6 / 9 O

AFFTDAVTT OF
SERVICE

Re spondents-respondents,

for  an order  decrar ing invat id  the cer t i f icatespurport ing to,designaie nespondents Hon FRANcrs A.NICOLAf and HOWARD-MILLER, E=g. as ".r,aia"t"= forthe of f ice of  Just ice or  
- tne.supreme 

cour t  o f  theState of  New york,  Ninth iua ic i l i  
-p i " tJ i " t ,  

andthe pet i t ioners purpor t ing. to  aes i ; ; ; ; ;  ALBERTJ. EMANUELLT, Esq. r Er ".r,didut" for the off iceof surrogate of westcnesier county to be herd inthe genera l  e lect ion of -November 6,  1990.

STATE OF NEW YORK

COUNTY OF ROCKI,AI{D

It{ARy KATE GALrJ\.HER, being duly sworn, deposes and says thatshe is not a party to thE actionl i ; ; ; ,  the age of r-8 years, andres ides at  Pear l  
ln iver ,  l lew york.  on December L4,  r99o r  servedtwo true copies of the foregoing uriei or ,"=pondent Howard MirLerby rnail ing the same in a seafla "r,.r" iop",. yith postage prepaidthereon,  in  a post  o f f ice of  the U.s: -posta l  ser i r ice wi th in  thestate of New york, addies_sed to th;- last known address of theaddressees as ind icatea Gf" r ;  

- -

Do r i s  L .  SassoweT l .p . c .  (By  FEDERAL EXPRESS)At torney for  pet i i ion"r= \

283 Soundview Avenue
Whi te p la ins,  New york 10606



HaI l ,  Dick1er ,  | ,awler ,  Kent  & Fr iedman,  Esqs.
At tn . :  Sarn yasgrur ,  Esq.

Attorneys for Respondent ALBERT J. ElftANUELLr, Ese.
1I Martine Avenue
Whi te Pla ins,  New york 10606

Mar i lyn J .  S laaten,  Esg.
Westchester County Departnrent of Law
Attorneys for Respondents Antonia R. DrApice,

Marion B. oldi, Commissioners constitut ing
the Westchester Board of Elections

600 Michael ian Of f ice Bldg.
148 Martine Avenue
Whi te Pla ins,  New york 10601

ALdo V.  Vi tag l iano,  Esq.
Attorney for respondent Guy T. Paris i ,  Esq.
150 Purchase Street
Rye,  New York 10580

John Ciampol i ,  Esq.
Attorney for New york State
One Comnerce Pl_aza
P .  O .  B o x  4
Atbany,  New York L226O

Board of Elections

Hashmal l ,  Sheer ,  Bank & Geis t ,  Esqs.
Attorneys for respondents Dennis Mehier and Richard L.
Weingarten
235 Marnaroneck Avenue
Whi te Pl -a ins,  New york lO6Os

Thomas J.Abinant i ,  Esq.
Attorney for respondent Nicolai
6 Chester Avenue
Whi te Pla ins,  New york lO6Ol

Scolar i ,  Brevet t i ,  Goldsmi th & Weiss,  p .C.
Attorneys for respondent Brevetti
23O Park Avenue
New York,  New york 10169

Attorney General of the State of New york
The Capitol
Albany, New york L2247

Sworn to before me this
L4th day of  December,  1990.


