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t t ie Matter of the Application of l i tARfo M.

4tr-g{lRACAN_ana . vlwcinr- ;: 
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Pro Bono Publ icc j ,

pet i t ioners_Appe I  lants ,

againsf -

for an Order pursuant to Sections 16_
1 9 0 ,  J - 6 - L 0 2 ,  t 6 - 1 0 4 ,  1 6 - t O 6  a n d  1 6 _ 1 1 6
of  the Elect ion Law,

-vs-

ANTHONY J. COLAVfTA, Esg., Chairman,
T{ESTCHESTER REPUBLICEW COUUTY COMMIiTEE, GUY
T.  PARfS I ,  Esg . ,  DENNIS  MEHfEL ,  Esq . ,  Chu i r rnan ,
WESTCHESTER DEMOERATTC COUNTV dOWfriNN,
RICHARD K.  WEINGARTEN, Esq. ,  LOUrs A.  a inverr t ,
Esq., Hon. FRANCfS A. NICOLAI, HOWARD MfLLER,
Esg. ,  ALBERT J.  EMANUELLI ,  Esq. ,  R.  WELLS
sTouT, HELENA DONAHUE, EVELYN 

-eiurr,r,e, -

connrissioners constitut ing the NEW yoRK srATE
BoARD oF ELEcrroNs,  ANToNiA R.  DrAprcE,
MARfoN B.  OLDI,  Comniss ioners const i tu i ing
the WESTCHESTER coUNTY BoARD oF ELEcTIoNs;

Respondents-Respondents,

for  an order  dec lar ing inval id  the
Cdrt i f icates purpor t ing to  des ignate
Respondents Hon.  FRANCIS A.  NICOLAI and
HOWARD MILLER, Esq.  as candidates for  ihe
of f ice of  Just ice of  the Supreme cour t  o f  theState of  New york,  Nint ,h  . rud ic ia l  Dis t r ic t ,
and the pet i t lo ls  purpor t ing to  des ignaie
ALBERT J.  EMANUELLI ,  Esg.  a-candidat6 for  the
off ice of Surrogate of festchester corrnty to-
be held in the general election of l lovernUer
6 ,  L g g o

fndex No.
6 O s 6  /  9 O

A lbany  Co .

BRTEF Otr' RESPONDENTS WESTCNESTER DEI,IOCRATTE EOUNTYcol'turrrEE' DENNTS l,tEHrErJ and RTCHARD K. WETNGARTEN

D-7
To BE ARGUED BY: JAY B. HASHMALL
TIME REQUESTED: 10 Minutes

OF THE STATE OF NEW YORK
rSTON: TTITRD DEPARTMENT

HASHMALL, SHEER, BANK & cErsT
235 MAMARONECK AVENUE
wHrTE PLATNS, NEW YORK 10605
( 9 1 4 )  7 6 l - e 1 1 1
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PRETTUTNARY SIATEMENT

This is  an appeal  brought  by the pet i t ioners in

a hybr id  e lect ion law/decraratory judgnent  act ion

wi th the pet i t ioners cra i rn ing to  be act ing pro bono

publ ico against  var ious Republ ican and Democrat ic

of f ic iars  and. three jud ic ia l  candidates runningr  for  the
supreme cour t ,  9 th Judic iar  Dis t r ic t ,  one nominated for

westchester county surrogate court and various boards

o f  e lec t i on .

The l0wer court by the Hon. Lawrence Kahn, Justice

after hearing rengthy oral argunent on Monday, october

15,  1990,  granted the Respondentsf  reguest  to  d ismiss

the proceeding and this appeal fol lowed

COUNTER-STNTE}IENr OF FIETS

This is a hybr id proceeding by two pet i t ioners

craiming to be act ing pro bono publ ico seeking to
invar idate the nominat ions of  three candidates for
judic ia l  of f ice and seeking to set  aside and nurr i fy

two cert i f icates of  nominat ion for  judic iar  of f ice in
the 9th Judic iar .  Distr ict  and to require new judic ia l

conventions of the Republican and Denocratic party in
sa id  jud ic ia l  d is t r i c t .  Fur ther ,  the  pe t i t ion  a lso
seeks to have declared inval id resolut ions adopted by
the Executive connittees of the Respondent westchester

county Republican connlttee and Respondent westchester

county Democrat ic comrni t tee as an arreged . i l regal



con t rac t r t .

The pet i t ioners,  ar though cra iming to  be br ing ing

th is  proceeding in  some representat ive capaci ty  for  the
pubr ic  good arso c l -a im to have standing as enror led

members of the Republican and Denocratic part ies in

westchester county respectivery. Neither petit ioner

cra ims to be or  l ras a candidate for  any of  the of f ices

chal renged,  l ras a par ty  chai rman or  par ty  of f ic ia l  o f

either the Republican or Democratic or any other

por i t ica l  par ty  nor  qras e i ther  a jud ic ia l  de legate or
judiciar alternate to either the Republican or

Denocrat ic  jud ic ia l  convent ions nor  candidate

therefore.



POTNT I.

A review of  the pet i t ion f i red crearry indicates
that Pet i t ioners have faired to state a cause of
act ion.  Taking arr  of  the non-conclusory al legat ions
as true for the purposes of  d isrnissar,  the pet i t ion

fai ls to state a cause of  act ion as an erect ion
proceeding chalrenging cert i f icates of  Norninat ion and a
judic iar  convent ion or as a decraratory judgnent

proceedj-ng seeking to inval idate resolut ions as i l legal
contracts.  The pet i t ioners fa l led to c i te any
statutory authority for the relief requested

A review of the Resolution annexed to the petit ion

indieates that i t  is  far  f ron an enforceabre contract .
A resolution by its very nature states the intentions
and goars of  a group and this part icurar resorut ion as
adopted by an executive cornnittee was not and courd not
be binding ei ther on an ent i re county conmit tee nor on
any of  the rnany var ious rnechanisms ut i l ized to noninate
candidates for  judic iat  of f ice.  fndeed as set  for th in
the Respondente,  Answers the very fact  that  the
chal lenged resorut ion onry addresses one of  the three
Suprene Court vacancies that hrere voted on

of  1990 defeats  the ent i re  argunent  of  the

in November

Pe t i t i one rs

that  the Resorut lon disenfranchised voters and pre-
determined the elect ion of  ar l  0f  the supreme court
Justices last Novenber. The fact rernains that hrere

THE LOWER COURT PROPERLY DISMTSSED
THE PROCEEDTNG AS FATIJTNG TO STATE
a CAUSE oF ACTroN.



three vacancies for  which there hrere

candidates nominated who appeared on

November 6,  1990.  Only  one of  whom

in  the  cha l l enged  Reso lu t i on .

f i v e  ( s )

the bal lot  on

is even referred to

pursuant to Art ic le G of  the Elect ion Law any
quar i f ied candidate could have f i led Designat ing

Petit ions to run for surrogate in westchester county in
any of  the f ive (5) pol i t ical  part ies or as an
independent candidate.  The Resorut ion did not and
courd not precrude the f i l ing of  sard Designat ing

Petit ions and no candidate ever fired same or atternpted
t o  s o  f i l e

Further,  in accordance with Sect ions G_LZ4 and
sect ions 6-126 of  the Elect ion Law, any candidate courd
have been nominated to run for supreme court Justice in
the  9 th  Jud ic ia l  D is t r i c t  a t  any  po l i t i ca l  par ty
judic ia l  convent ion held pursuant to the partyrs rules
and the Elect ion Law. The fact  that  four candidates in
addi t ion to Respondent Judge Nicolai  were nominated at
these conventions demonstrates further the rack of
ner i t  of  the pet i t ionersr content ions.

Last ly,  a review of  the pet i t ion fa i ls  to
'denonstrate 

any factuar alregat ions support ing the
request to invar idate the cert i f icates of  Nominat ion of
either party. As to the Respondent westchester county
Democrat,ic cornmittee, the petit ion contains no specific
object ions to said cert l f icate of  Noninat ion f i led by



the Denocrat ic Party 9th Judic ia l  Distr ict  convent ion.

rt is black letter law that any preading rnust set
for th in factuar form arregat ions suff ic ient  i f  proven
to be true to sustain the c la im asserted. The fai lure
to set  for th facts suf f ic ient  to just i fy the rel ief
requested is a fatar defect and the petit ion should be
disrnissed. (Bradlev Vr-  DrApice, 91 App. Div,  Zd 69ir ,
457, NYS 2d 139i  Cregg y:_ Fisselbrand ,  22 App. Div.  2d
342,  a f f ,d  15  NyS 2d,74g)  The fa i tu re  o f  the
Pet i t ioners to set  for th any detair  as to the speci f ic
object ions to the cert i f icate of  Noninat ion rendered
their  pet i t ion fatal ly defect ive.

The lower court 's  decis ion disnlssing the
pet i t ion as fa i r ing to state a cause of  act ion should
be af f i rmed.

I



POTNT r I PETITTONERS LACK STANDTNG TO
CO}!!.TENCE AN ETJECTTON PROCEEDTNG
PURSUANT TO ARTICLE 15 OF THE
ELECTTON I,AT{.

Sect ion 16-102 of  the Elect ion Law

f i l lng of  an Elect ion proceeding by (1)

candidate, .  (2 , t  any par ty  chai rnan;  and

who has prev ious ly  f i led an object ion.

permi ts  the

any aggr ieved

(3 )  any  pe rson

Just reviewing the caption of this matter

indicates that the petit ioners-apperrants have not
stated any requisite standing other than some sort of
representative standing rtplg bono publicor,. The
Elect ion Law fai ls to recognize such a standing.

In the body of  the pet i t ion,  the pet i t ioners

eont inue to fa i l  to al lege appropr iate standing. Arr
that petit ioners arrege is that they are respective
members of the Republican and Democratic party as
enrolled voters of said party in the County of
westchester and state of  New york.  The Erect ion Law
does not provide standing to such indiv iduals.

Last,ry, all the petit ion states as to Respondent
westchester county Democrat ic party cert i f icate of
Nomination is that the petit ioners intend to fire
object ions to said cert i f icate.  There is no ar legat ion
that proper and t imety object ions hrere f i Ied,  e i ther
general  object ions or speci f ic  object ions.

sect ion 16-102 0f  the Erect ion Law perni ts onry
three types of standing to bring an Election

6



proceeding.  A person must  e i ther  be a par ty  chai rman,

an aggr ieved candidate or  someone who has f i led t i rne ly

object ions.  r f  a  person is  not  an aggr ieved candidate

nor a party chairman and does not f i le t irnely

object ions (both genera l  and speci f ic )  wi th in  the t i rne

prescr ibed by sect ion 6-154 (21,  that  person racks

standing to  commence an erect ion proceeding.  (Marqor is

r r -  Lark in ,  39 App.  Div .  2d 951 ,  333 Nys 2nd 287 af f  ,d

3 0  N Y  2 d  9 7 6 ,  3 3 5 ,  N y S  2 d  4 3 0 ;  T a y 1 o r  g g  R e d m o n d ,  2 3 g

App .  D iv .  LL2 ,  2G7  NyS 694 i  Benne t t  v .  Jus t i n ,  77  App .

D l v .  2 d  9 6 0 ,  4 3 L ,  N y S  2 n d  8 5 3 ,  a f f r d  5 1  N y  Z d  7 2 2 ,  4 3 ] - ,

NYS 2nd  1007)

Consequent ly ,  pet i t ioners Lack s tanding to

commence an election raw proceeding pursuant to

Certi f icate 16 of the Election Lasr,

7



POrNT rrr THTS EI,EETTON PROEEEDING FATLED TO.TOTN NECESSARY AND TNDISPENSABLE
PARTTES.

rn  a proeeeding to  inval ldate a cer t i f icate of
Nominat ion just  ' ike a proceeding to  invar idate a
designat ing pet i t ion,  the candidates named on sa id
documents are necessary part ies to the proeeeding in
order  to  protect  the i r  r ights  to  sa id nominat ion.  (see
Le i re r  g *  cana ry ,  133  App .  D iv .  2nd  196  51g ,  Nys  2d
838i  Mat ter  o !  Berman v.  Board s . f  E lect ions e. [  county
g !  Nassau ,  r22  App .  D iv .  2nd  911 ,  506  Nys  2d ,  76  and
B u t l e r  v .  H a y d u c k ,  3 7  N y  2 n d  L g 7 ,  3 7 3 ,  N y S  2 n d  g 6 3 )

Further, when the conduet of a part icurar rneeting

is charlenged the persons erected at such rneeting as
eandidates or  o f f icers thereof  are necessary par t ies.

(Greenspan  v .  OrRourke ,  35  App .  D iv .  67L ,  315 ,  NyS  2d
3 4 7  a f f r d  2 7  N y  2 d  8 4 6  3 1 6  N y S  2 n d  3 6 9 )

Further, these kinds of defects cannot be

af ter  the s tatute of  l i rn i ta t ions has expi red.

g i [  Mar in  v .  Board o: f  E lect ions ,  67 Ny 2nd 634,

2d  644 i  Bu rns  v .  Board  c l [  F lec t i ons ,  65  NyS 2d

4 9 4 ,  N Y S  2 d  1 0 5 )

The fa i rure of  the pet i t ioners to  serve ar l
necessary par t ies wi th in  the ten (10)  day s tatute of
Llrnitat ions to commence an election proceeding to
chal lenge a cer t i f rcate is  a  fa ta l  defect .  (see Mat ter
s l [  Woh l  v .  M i l l eE ,  63  NyS 2nd  6A7 ,  47g  Nys  2d  973 ;
Mat ter  o f  Buhlnan v. ,  LeFever  83 App.  Div .  2d.  gg7,  442,

cured

(Mat ter

499 NYS

9 4 9 ,



N Y S  2 d  5 3 1 ,  a f f ' d  5 4  N y S  Z d  7 7 5 ,  4 4 3 ,  N y S  2 d  1 5 4 )

9
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TIIE LOWER EOUR''' ORDER AND JUDGUENT DTSUTSSTNG

THTS PROEEEDING SITOULD BE AFPTRilED TN TTS ENTTRETY WTTH

CO8!T8 AND 'ANETTONS. THE PROCEEDTNG WAS FATALLY

DEFEcrrvE BE.AU'E rr FAUJED To STATE A elAru FoR w're'
RELTEF couLD BE cRA!flrED, wAs BARRED By THE srATurE oF
LfUfTATTON AND LAeHEgr FAILED TO JOfN fNDfspENSABLE
PARTTE' AND THE pETrrroNERs TJACKED gTATuToRy srANDrNc.

Dated: White plains, New york
December  13 ,  1990

Yours,  e tc

HASHIT{ALL, SHEER, BANK & cErsT
At torneys for  Respondents
Westchester County Oemocratic

-Comrni t tee,  Denni l  Mehie l  and
Richard Weingar ten

235 Mamaroneck Avenue
Whi te  p la ins ,  New yo rk  10605
( 9 1 4 )  7 6 1 - - e t _ L 1

Of Counsel :

JAY B. HASHMALL
GERALD K. GETST
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