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Prefatory Statement

This Brief is submitted on behalf of Petitioners-
Appellants (hereinafter referred to as "Petitioners") in reply to
the six separate Opposing Briefs interposed on behalf of above-
named Respondents, other than as herein indicated. Respondent
Brevetti is in default, having served no Opposing Brief, and
Respondent Westchester County Board of Elections has expressly
waived filing of an Opposing Briefl. The New York State Attorney

General, although served, declined to participate.

A, The Issue Before this Court is a Substantial But Narrow One

The fundamental and relatively simple issue to be
addressed by this Court is whether or not Justice Kahn was
correct in summarily dismissing the Petition for failure to state
a cause of action (R1-7), thereby depriving Petitioners of their
"day in Court".

Petitioners' appeal asks this Court to correct that
inﬁustice by finding as a matter of law that:

1. the Petition does state a cause of action, and
further that

2. Petitioners' Record before the Lower Court (R13-
76), i.e., the Petition (R13-25), the Exhibits theretob(Ex. -

through "G") (R26-54) and the undisputed corroborating Affidavits

1 By letter, dated December 12, 1990, to the Clerk of this
Court, the Westchester County Board of Elections expressly
stated it was taking no position on the merits of the cross-
endorsements issue raised on this appeal. It failed to submit a
Brief, in conformity with CPLR 5528(b); Supreme Court Rules,
Third Dept. 800.9, and is, therefore, also in default.
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of three witnesses at the Judicial Nominating Con&entions (R55-
76), required vacating of the Certificates of Nomination as a
matter of law on grounds of illegality, fraud, and public policy
and the related ancillary relief requested.

The pleaded Election Law violations, detailed in
Petitioners' Objections and Specifications of Objections, filed
with the New York State Board of Elections (R35-51), included,
inter alia, as to the Democratic Judicial Nominating Convention:
lack of a quorum, failure to take a Roll Call of Delegates to
determine the presence of a quorum, failure to provide adequate
seating to accommodate the required number of Delegates and
Alternate Delegates.' As to the Republican Nominating Convention,
the pleaded Election Law violations included: Party Chairman and
Convenor thereof, Respondent Colavita's continuing to preside as
Temporary and Permanent Chairman after the Convention was
organized.

The latter violation is evident from the Qery face of
the Certificate of Nomination filed by the Republican Party (R26-
27). Therefore, the "Determination" of Respondent New York State
Board of Election validating the Certificate of Nomination on the
ground that the "objections go behind the documents and records
on file in this office"™ (R129) is clearly erroneous.

On judicial review, this Court must find that
Respondent New York State Board of Election failed to discharge
its statutory duty to invalidate the Republican nominating

certificate by reason of its facially revealed violation. See,




Meader v. Barasch, 133 A.D.2d 925, 521 NYS2d 113, (3rd Dept.
1987), where the Board voided a Certificate of Nomination because
the Minutes appended showed that the number of votes cast did not
add up to a quorum.

All the aforesaid violations contravened mandated
Election Law safeguards contained in Sec. 6-126(1) thereof,
designed to protect the electorate from the coercive, corruptive
influences of party "bosses".

In construing the Election Law, its history has
considerable force. Matter of Knollin, 59 Misc. 373, 112 NYSupp
332, aff'd. 128 App. Div. 908, 112 NYSupp 1134, aff'd. 196 N.Y.
526, 89 NE 1105 (1908). It must be given "liberal
interpretation®, In re Barber, 24 AD2d 43, 263 NYS2d 599, aff'd.
16 NY2d4 963, 265 NYS2d 282, 212 NE2d 769 (1965), to effectuate
the legislative intent to provide:

"absolute assurance to the citizen that his

wish as to conduct of affairs of his party

might be expressed through his ballot, and

thus give effect, whether it be in accord

with wishes of leaders of his party or not."
Kooperstein v. Power, 153 NYS2d 908, aff'd 2

AD2d 655, 153 NyYS2d 541, aff'd 1 NY2d 868,

154 NYS2d 633, 136 NE2d 708, motion granted 1

NY2d 917, 154 NYS2d 972, 136 NE2d4 914 (1956).

It is rudimentary that the absence of a quorum at a
judicial nominating convention renders the nomination a nullity,
and the certificate of nomination will be declared void in a

judicial proceeding brought pursuant to Sec. 16-102 of the

Election Law. (see, Meader v. Barasch, supra, citing Matter of

Wager v. New York State Board of Elections, 59 AD2d 729, 731, 398




NYs2d 551, aff'd. 42 NY2d 1100, 399 NYS2d 659, 369 N.E. 1192
(1977).

No 1less fatal are the other pleaded convention
violations. (see, Bannigan v. Heffernan, 203 Misc. 428, 115
NYS2d 889, mod. on other grounds 280 App.Div. 891, 115 NYS2d
444, aff'd. 304 NY 729, 108 NE2d 209 (1952)).

Respondents have totally failed to refute Petitioners!
argument that the Lower Court erred in ruling that the Petition
did not state a cause of action on which relief could be granted,
and in finding no cause of action stated because "there is no
proof" by Petitioners (R4) as to their factually undisputed
allegations of jurisdictionally fatal violations at the judicial
conventions. Respondents have not cited any record reference or
any legal authority to sustain such finding, particularly
egregious in the face of Petitioners' overwhelming factual
showing to the contrary (R26-27a, R32-51, R55-76).

Moreover, the Lower Court erred in failing to accord
Petitioners' an evidentiary hearing, as a matter of due process,
to prove by oral testimony the violations at the Democratic
Judicial Convention (as hereinabove stated, the Republican
Nominating Certificate and Minutes appended thereto showed clear
violation of Election Law 6-126(1)). Such evidentiary hearing
would also have required Respondents to explain the genesis of
"the Three Year Plan" and their participation in it, as well as

the factual contentions of convention abuses.




B. Respondents' Inclusion of Matters Dehors the Record is
Improper and Sanctionable

Petitioners object to the excessive inclusion by
Respondents of numerous factual matters in their Opposing Briefs,
which are not only completely irrelevant and strongly disputed,
but completely dehors the record. As stated in Mulligan v.
Lackey, 33 AD2d 991, 307 NYS 2d 371, 34 App.Div. 24 732, 312
NYS2d 451 (4th Dept. 1970): |

"It is well-established that review by the

appellate division is limited to the record

made before Special Term and the court is

bound by the certified record on appeal.

Matters contained in the brief, not properly

presented by the record are not to be

considered by an appellate court."

The inclusion of matters not in the record is
sanctionable under CPLR 5528, and the brief may be stricken from
the record. Terner v. Terner, (44 AD2d 702, 354 NYS 24 161 (24
Dept., 1974), Norgauer v. Norgauer, 126 AD 2d 957, 511 NYS 24 731
(4th Dept., 1987).

1. Counsel for Respondent Emanuelli makes reference
to certain alleged remarks at oral argument before Justice Kahn,
nowhere found in the Record on Appeal. Even assuming they were
relevant and not self-serving, these unsworn statements by
Respondent Emanuelli's counsel as to his (Emanuelli's) alleged
view of the propriety of the pledge provision could not be
considered by this Court.

The oral argument before Justice Kahn was recorded by a
Court Reporter. Respondents did not object to the absence of a

transcription thereof from the Record on Appeal. The Court will
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recall that when Petitioners formally moved for a preference,
several Respondents cross-moved to dismiss Petitioners' appeal
for omission of other documents deemed necessary by them.
Accordingly, Respondent Emanuelli must be deemed to have waived
any contention as to the relevance, materiality, or probative
value of his counsel's remarks at oral argument, particularly, as
he has not offered any transcribed copy thereof.

2. Respondents Parisi and Colavita, as well as
Respondents Emanuelli and New York State Board of Elections,
refer in their Opposing Briefs to a dehors-the-record alleged
May 25, 1990 "Determination" by Respondent New York State Board
of Elections concerning a dehors-the-record complaint-letter by
a third person, unrelated to Petitioners in this proceeding,
transmitted to said agency by the Governor's Office. They also
refer to a dehors-the-record 1letter, dated May 25, 1990,
allegedly transmitted by the New York State Board of Elections to
such third person2. Without troubling to explain how they
acquired possession of these statutorily "Privileged and
Confidential" documents, Respondents Parisi and Colavita annex

copies of such documents as exhibits to their Opposing Brief for

2 In 1light of the uncontroverted refutation facts put
before this Court on Petitioners' preference application (see
Appendix hereto), such dehors-the-record references by
Respondents are in bad-faith. The documentary proof submitted
with that application showed, irrefutably, that (a) Petitioners
were not parties to such prior complaint; (b) the third-party
complainant never received a copy of either the May 25, 1990
letter or the "Determination" of the same date; and (c) the New
York State Board of Elections conceded that it made no

investigation prior to issuance of said May 25, 1990
"Determination".




their purely prejudicial value. The dehors-the-record alleged
May 25, 1990 "Determination" document is also, most improperly--
and knowingly so--annexed as an exhibit to the Opposing Brief
submitted by counsel for the New York State Board of Elections.
3. The aforesaid documents -- all unpaginated, in
violation of CPLR 5529 (3)(b) -- along with four (4) similarly
unpaginated, selectively-chosen Gannett newspaper articles3,
annexed by Respondents Parisi and Colavita as exhibits to their
Opposing Briefs, are nowhere contained in the Record. These

Respondents surely know that "exhibits containing data not in the

3 parisi and Colavita's selectivity is demonstrated by
their failure to put before the Court, inter alia, two articles
appearing in the Gannett newspapers on August 7, 1990 and August
8, 1990 relating to the "arm-twisting" of then Supreme Court
Justice Emanuelli to secure his resignation under the 1989 deal.
The August 7, 1990 article quotes Respondent Colavita as saying:

"Out of deference to me, and a recollection
of the agreement with the Democrats,
(Emanuelli) acceded to my wishes."

The August 8, 1990 column reports:

"Emanuelli did resign but not before giving
leaders of both political parties a bad case
of heartburn. Real political leaders revere
and adhere to a code that says their word is
their bond. Never did they guess that
Emanuelli, a product of the political systen,
would even hint at allowing a deal, a

publicly proclaimed one at that, to be
broken."

Copies of the two aforementioned omitted articles are included in
Petitioners' Appendix hereto, for sanctions purposes, as evidence
of these Respondents' bad faith.
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record will not be considered on appeal", Granville v. Ross, 274
App.Div. 491, 84 NYS2d 658 (1st Dept. 1948), and that "appeals

must be decided on the content of the record alone". Fehlhaber

Corp. v. State of New York, 65 AD2d 119, 410 NYS2d 920 (3xd.
Dept. 1978). Even apart from controlling case 1law, these
Respondents have violated CPLR 5528, sanctionable under CPLR
5528 (e) and this Court's Rule 800.9(d), including the striking of

their Opposing Briefs. Jenkins v. Marsh, 136 Misc. 291, 240

NYSupp 728 (Monroe County, 1930), Ford v. Walker, 277 App.Div.

416, 237 NYSupp 545 (1st Dept. 1929), Hess v. Kenned r 171
NYSupp. 51 (App. Term 1st Dept. 1918).

4. Respondents Emanuelli, Miller, New York State
Board of Elections, Westchester Democratic County Committee,
Mehiel and Weingarten set forth a "Counter-Statement of Facts".
A "Counter-Statement of Facts" is plainly inappropriate to a case
arising on appeal from the granting of a dismissal motion where
all facts alleged by Petitioners, and inferences therefrom, are
assumed true for purposes of the motion. (See Point 1II,
hereinafter). Respondents' inclusion of these Counter-
Statements, replete with sharply disputed statements, must be
perceived in its true 1light -- intentional confusion of the
central issues in this case and for the purpose of introducing
irrelevant, incompetent, and prejudicial matter.

5. Respondent Emanuelli's Opposing Brief represents
the ultimate bad-faith submission. Although Respondent Emanuelli

is represented by one of Westchester's largest law firms, his




"Counter-Statement of Facts" is devoid of any record references
and contains numerous factual statements, entirely unsupported in
the record. Nineteen (19) separate statements therein are
completely irrelevant to this appeal. In addition, such
allegations represent inadmissible hearsay, opinions or
conclusions, rather than "facts". Several of the statements are
demonstrably false, (e.g., his par. 11, Opp. Br. p. 7, as to the
timeliness and compliance with statutory requirements in the
commencement of the proceeding before the New York State Board of

Elections, which, in addition, he lacks standing to assert, see

Par. D, infra). Such inexcusable improprieties, replicated in
the text of the Opposing Brief, not only of Respondent Emanuelli,
but, also in the Counter-Statements of Respondents Miller and New
York State Board of Elections, merit this Court's condemnation.

C. Respondents' Failure To Cross-Appeal Precludes Consideration
of Their Affirmative Defenses On This Appeal. References

Thereto Are Improper and Should Be Stricken

Respondents, all of whom are represented by seasoned,
politically attuned counsel, have attempted to divert, obfuscate,
and confuse the issues raised on this appeal by discussion of
their legally and factually unfounded pleaded defenses. None of
those defenses, however, have been preserved for appellate
review. They were not ruled on by the Court below, and no

exception thereto was taken by any of the Respondents.




The Lower Court's decision explicitly ruled out

consideration of such defenses as its ratio decidendi:

"Various defendants have moved to dismiss

upon considerations of jurisdiction, failure

to state cause of action, latches (sic),

statute of 1limitations, etec... However, in

the interests of judicial economy and with an

acknowledgment that this decision must be ‘

rendered in an exceedingly expeditious

manner, the court shall directly address the

merits of the petition itself, in order that

the inevitable appeal process may be

commenced in a timely fashion." (R5-6)
Respondents did not cross-appeal from the Lower Court's
deliberate decision not to rule on the validity of their
defenses. Had they done so, this Court would have been limited
preliminarily to a determination of the correctness of said
decision. Respondents do not even include in their Opposing
Briefs as one of the "Questions Presented" the correctness of
Justice Kahn's decision. Nor did Petitioners include it among
their "Questions Presented"4. Hence, that question is not
properly before the Court. Since this Court is not a court of
original jurisdiction, but a court of intermediate review, any
question as to the validity of the defenses themselves is
clearly not properly raised by Respondents before this Court.

Petitioners will, therefore, not encumber or protract this Reply

Brief with any reply to Respondents' arguments with respect

4 Neither did Petitioners include among their "Questions
Presented" (pp. 3-3a of Petitioners' main Brief), nor did they
otherwise address, the question of the correctness of Justice
Kahn's decision not to rule on the validity of Petitioners!
contention that Respondents were "in default for having failed to
timely serve pleadings or defectively verified pleadings." (RS).
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thereto, other than to reemphasize their utter lack of merit, as
set forth in the Preliminary Statement of Petitioners' main
Brief.

It is improper for Reépondents to include in their
Opposing Briefs such extraneous matters -- having nothing to do
with the action of the Lower Court, which is the subject of
Petitioners' appeal -- or any action (or non-action) of the Lower
Court complained of by them, properly the subject of a cross-
appea15.

The root of appellate jurisdiction being an appeal by
the party aggrieved, an appellate court will not correct error

where such party took no appeal. Burns v. Burns, 190 NY 211, 82

NE 1107 (1907); Burmester v. O'Brien, 166 App.Div. 932, 151
NYSupp 1107 (2nd Dept. 1915). In the circumstances,
Respondents' Opposing Briefs, the major portion of which relates
to their defenses, should be disregarded or Respondents required
to redact their improper inclusion of such extraneous material.

D. Respondent New York State Board of Elections Has Waived All
Defenses by Failing to Assert Them in Its Answer or By

Motion and by Rendering a Determination on the Merits

1. Over and beyond the waiver of defenses raised by
Respondents in their Opposing Briefs by their failure to file a
cross-appeal and the legal irrelevance of such defenses to this

appeal, Respondent New York State Board of Elections has further

waived all defenses:

5 See footnote 4, supra.
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(a) by failure to interpose same in its Answer
(R127-8), as required by CPLR 3018 or by Motion under
CPLR 3211; and

(b) by rendering a Determination (R129) on the
merits of Petitioners' Objections (R32-37) and
Specifications thereto (R38-51).

Accordingly, any objections based on Petitioners!
standing as Objectors, the timeliness of their Objections, or
other procedural compliance by them has been waived by the only
Respondent with standing to assert them.

E. The Partisan Position Taken by Respondent New York State
Board of Elections Makes the Need for Judicial Review

Imperative as a Matter of Public Policy

Respondent New York State Board of Elections is a
public agency charged with the duty of enforcement of a law
designed "to encourage the broadest possible voter participation
in elections", with power to hold hearings, conduct
investigations, and to initiate judicial proceedings, including
criminal prosecutions to enforce the penal provisions of the
Election Law (Secs. 3-102, 3-104).

As this case clearly demonstrates, however, the
administrative process before Respondent New York State Board of
Elections afforded neither investigation, nor a hearing to
Petitioners. The admitted practice of Respondent New York State
Board of Elections, as shown by its oOctober 1, 1990
"Determination" (R129), which it annexed to its Answer (R127-8)
to the Petition herein, is not to address Objections that "go

12




behind" the face of the Certificate and papers on file with them.

"...the issues raised in the specifications

of objections go behind the documents and

records on file in this office and, as such,

cannot be determined by this Board."

As shown hereinabove, even where, as here, thé
Republican Certificate of Nomination is, indeed, facially
improper, the Board, nonetheless, refused to invalidate it.
Administrative redress through the New York State Board of
Elections is, thus, an illusory remedy and serves to underscore
the compelling need for judicial intervention.

Unquestionably, the suspect conduct of Respondent New
York State Board of Elections explains its hostile position in
these judicial proceedings. Clearly, it is inappropriate for
such public agency to actively seek to foreclose review
judicially of the Election Law abuses pleaded in the Petition
herein® -- which it failed and refused to provide
administratively. This abdication of the Board's statutory
responsibility to the public is part of an on-going pattern of

inaction, neglect, and misfeasance, demonstrated by its failure

to address complained-of 1989 convention violations.

6 fThis indefensible position on the part of Respondent New
York State Board of Elections is particularized in Petitioners'
October 28, 1990 Reply Affirmation in further support of their
Preference Application. Pertinent extracts with the exhibits
referred to therein are included in Petitioners' Appendix hereto.
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Point T
RESPONDENTS HAVE FAILED TO REFUTE CONTROLLING AUTHORITY
THAT THE "THREE YEAR PLAN" IS, AS A MATTER OF LAW,
ILLEGAL, UNETHICAL AND PROHIBITED BY PUBLIC POLICY
A. Rosenthal v. Harwood, 35 N.Y.2d 469, 363

NYS2d 937, 323 NE2d 179 (1974), Relied on By

Respondents, Does Not Sustain the Legality

of the "Three-Year Plan.

1. Respondents argue that becaﬁse the cross-
endorsement of judicial candidates is not a practice specifically
prohibited by the Election Law, Justice Kahn correctly decided
that the Petition failed to state a cause of action. They cite
Rosenthal v. Harwood, supra, as signifying Court of Appeals'
approval of judicial cross-endorsements, and as having
"determined this very issue" in Respondents' favor (Miller's
Opposing Brief, at p. 8).

The cross-endorsements issue in this case is one of
first impression. It is "the other side of the coin" of
Rosenthal,'unresolved by that case, but 1logically governed by
its rationale, which, on closer analysis, supports Petitioners!
contentions.

In Rosenthal, the Court of Appeals said that a major
political party could not, by its by-laws, impinge on the
independence of a Jjudicial nominee by precluding him from
accepting the cross-endorsement of another party. In the instant
case, the two major parties, by written resolution adopted by
their Executive Committees, thereafter adopted and ratified by
the judicial nominees at the Judicial Nominating Conventions,

ignored the very bedrock on which Rosenthal rests: they did
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impinge on the independence of the judicial nominees by requiring
them, inter alia, to accept the cross-endorsement of the other
major party. The independence of the judiciary is unethically
compromised in both cases.

Indeed, the instant case is a fortiori: Rosenthal
involved a single cross-endorsement by a minor party’ of a major
party's judicial candidate in one election year. The instant

case involves, inter alia, major party cross-endorsements in

multiple judicial races over a period of years -- a serious
impingement on the two-party system, as well as a real
disenfranchisement of the voters and the negation of their vote,
since on Election Day, voters would be limited to an identical
slate of candidates on both Republican and Democratic 1lines.
Additionally, the agreement required the judicial nominees to
accept contracted-for resignations so as to create vacancies for
other judicial candidates, and a pledge to split judicial
patronage, once nominated -- a far more pernicious practice and
precedent than the limited situation proscribed by the ethical

rationale behind Rosenthal.

7 The significance of minor party cross-endorsements in the
development of New York's virtually unique multi-party systen,
permitting minor parties to hold the balance of power, is
discussed in Scarrow, Parties, Elections, and Representation in
the State of New York, at 55-79, (New York University Press,
1983).
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B. Respondents Have Failed to Refute Petitioners!
Arguments that the "Three-Year Plan" Contravenes Law
and Public Policy, As Reflected in Constitutional and

Statutory History and Ethical Rules.
Unaddressed by Respondents is the fact that, unlike

Rosenthal, the subject Petition alleges that the uncontested
judicial nominations in question were the result of an illegal
trading of judgeships, violating penal provisions of the Election
Law, as well as ethical rules. Respondents completely ignore
Petitioners' arguments and discussion of 1legal authority in
support of their contention that the trading of judgeships
represented a corrupt exchange of "valuable consideration" (Sec.
17-158(3), no 1less foul than if there had been a monetary
exchange; see also, People v. Hochberg, 62 AD2d 239 (3rd Dept.
1978, per Mikoll, J.), sustaining the bribery conviction under
the predecessor provision to present Election Law provisions, as
well as violation of the Public Officers lLaw, of an Assemblyman
running for re-election, who exacted a promise from another
potential candidate not to run against him in the primary, in a
district where victory would be assured the primary winner in the
general election ("the benefit accruing to the public official
need not be tangible nor monetary...to be corrupt use of
position or authority"(at 246-7). An agreement, assuring a
candidate of guaranteed victory, is a "sufficiently direct
benefit...to be included within the term 'thing of value or
personal advantage.'" (People v. Hochberg, su ra, at 247).

The public policy of the State of New York, reflected
in the aforesaid decisional law, as well as its statutory
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protections against, and penalties for, practices corruptive of
the democratic process and constitutionally-guaranteed voting
rights, demands that the subject barter agreement, no matter how
loftily packaged, be recognized for precisely what it is -- a
corrupt pact, which must be set aside.

It was early recognized that corrupt bargaining and
trading of political offices was an evil to be remedied by
election 1law statutes, thereafter enacted to protect the
franchise. As noted in Petitioners' main Brief (at pages 11-12),
legislative concern "with the corruptions which had been
witnessed under the present (Supreme Court) system" is a subject
long pre-dating the Election Laws. Debates in the New York State
Convention, 1846, at p. 585-594. Legislator Kirkland, who was
outvoted on the issue of popular election of Supreme Court
judges, disfavored by him, gave as his reason for supporting the
amendment permitting election of such judges by judicial, rather
than senatorial, districts:

"I supported this amendment because in my
judgment it will diminish in some degree the
danger of corrupt intrigues and selfish
bargains and combinations at nominating
conventions; it will enable the elector to
know better the character and qualification
of the candidate thus more intelligently and
more safely to cast his vote; it will create
on the part of the elector a deeper sense of
responsibility." Debates, supra, at 586 (see
Appendix hereto)

In time, the ever-present and infinite ingenuity of

politicians and ambitious judicial aspirants betrayed those 1846

legislative high hopes. Continuing party abuses in connection
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with judicial nominating conventions required remedial action.
People v. Willett, 213 N.Y. 368, 107 N.E. 707 (1915) provides an
illuminating discussion of the historical background giving rise
to the penal provisions of the present Election Law in the
context of Supreme Court judgeships. In Willett, our highest
Court sustained the felony conviction of one of three judicial
candidates who was nominated to the Supreme Court bench at the
Democratic Judicial Convention in 1911, based on Penal Law
provisions identical to those now found in Sec. 17-158 of the
Election Law. Noting that

"The indictment does not allege that the

defendant directly or indirectly paid or

~ offered to pay money or other valuable thing
to a person to induce any voter to vote for
~him at the