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Appellants rest on their Mernorandum of Law fi led withtheir rnoving papers, essentiarly unrebutted by counsel forRespondents-cross-novants, 
only three of whorn have f i led opposingMemoranda of Law' Mr. Dranoffrs Memorandum of Law requiresreply '  which wi l l  be br ie f .  His  more egregious s tatements andomiss ions wi l l  be addressed,  not  necessar i ly  in  the order  inwhich they appear.

The Argurnent
A'  Mr '  Dranoffrs Point  r  ignores the fact  that  theissue is not the courtrs sua sponte pohrer to search the Record,but its duty, in so doing, to observe fundamentar due processrequirements__affording 

Appellants the opportunity to supplenentthe Record to include naterial information omitted in the goodfai th bel ief  that  such issues were not before the court .  Even i fi t  nrere only a matter of  d iscret j_on, i t  is  respectful ly
submitted that to deny such opportunity--in a case such as thiswhere the public interest issues are of extraordinary andcompelling importance--rnust constitute an abuse of discretion.

The facts al leged at  page 4 0f  Dor is L.  sassohrerrsAff idavi t ,  s l rorn to on Jury 25, r_99r_,  concerning what took pracebefore Just ice Kahn, are uneontradicted by the cross_moving
Respondents '  The Record shows clear ly that  nei ther Appel lantsnor Respondents included the propr iety of  Just ice Kahnrs fa i lureto rure on the procedural  0bject ions among their  , ,Quest ions
Presented'  on appeal ,  and that Appel lants thereafter expresslv



proceeded on the basis  that  any object ion

fai lure to so rule was unpreserved and

when they subrnitted their Reply Brief and

had  on  March  25 ,  1991 .

At  the very reast ,  the due process quest ion (as ra ised
also by Just ice Kahnrs fa i rure to  accord Appel lants  the
evidentiary hearing to which they were entit led as a matter of
law before they courd be precruded for  , rabsence of  proof  , , )
warrants leave for further appelrate review, even if  same were
not  the i r  ent i t lement  as a rnat ter  o f  r ight .  Mr.  Dranof f rs
Af  f  i r rnat ion in  suppor t  o f  h is  rnot ion to  d isn iss Appel ranfs  r
appeal  in  the cour t  o f  Appeals ,  a  copy of  which he annexes to  h is
cross-mot ion papers,  ignores basic  law re lat ive to  th is  aspect .

Notwi thstanding that  a  substant ia l  const i tu t ional
quest ion must  be d i rect ly  invorved to  susta in an appear  as of
r ight ,  the 1aw j -s  c lear  that :

to the propriety of his

not before th is Court ,

when oral argurnent was

r r . . .where  the .dec is ive  ques t ion  is  whether  ajudgnent  i s  the  resu l t 'o f  due processr  d r tappeal l ies to the Court of ap'peaf s 
- 
as amatter of  r ight ,  even though in 'b" i . rminingt h a t  _  q u e s { i o n  t h e  

- - - J o u r t  
m u s t  g i v econsideration t.o .the proper construction andef fec t  o f  a  s ta tu te r ,

and not solely i ts const i tut ional i ty. L L  C a r n o d y - W a i t  7 I . 2 s ,
c i t i n g  

,  2 4 g  N y  ! 2 2 . ,  c e r t .
d e n .  2 7 8  U . S .  6 4 7  ( ) .

contrary to the attenpt by cross-moving counser_, and
part icurarry Mr.  Dranoff ,  to minimize the importance of  th is
case and to petrrert the truly substantiar and far-reaching issues



i t  ra ises,  Appel lants  are not  seeking r fa  s tatute prohib i t ing
cross-endorsements, or rrrequi-r ing a poli t ical party to nominate a
separate candidate ' .  what  is  involved in  th is  case is  a
par t icurar  po l i t icar  agreement  inp lemented by del iberate and
corrupt rnisuse of the permissibre rnurt i-endorsement mechanisrn.
rt is that agreement which Appellants subrnit should be declared
a nul l i ty  because i t  is  v iorat ive of  the Erect ion Law,  the s tate
and federa l  const i tu t ions,  v io la t ive of  e th ica l  mandates of  the
code of  Judic ia l  conduct  and the Rures of  the ch ief  Admin is t rator
of  the cour ts ,  and therefore i r regar ,  uneth icar  and against
publ ic  po l icy .  Arr -  that  is  necessary is  for  the cour ts  to
reeognize i t  as such.  That  is  the funct ion of  the cour ts ,  not
the Legis la ture.

Apperrants  do not  contend that  a  jud ic ia l  candidate is
barred from freely accepting the endorsement of another party in
which he is  not  reg is tered,  but  on ly  that  he cannot  be requi red
to accept  i t  as the pr ice of  get t ing h is  par tyrs  nominat ion.

what  the cour t  o f  Appeals  sa id in  ,  35 N.y.
2d 469 needs to  be c lar i f ied and extended to rnake th is  crear .
Appel lants  are not  seeking leg israt ion,  but  ra ther  a d isposi t ive
jud ic iar  decrarat ion,  as in  Harwood. ,  that  th is  t ime the par ty
bosses went  too far - - the Resolut ion ref lect ing the Three-year
Deal ,  l ike the par ty  by- law st ruck down in  Harwood,  must
r ikewise be s t r icken down as the i l Iegal ,  uneth icar-  agreement
tha t  i t  i s .

B . fn  Po in t  f I ,  Mr . Dranof f rs  argument  that  the



fa i lu re  to  jo in

nominated at the

endorsed jud ic ia l

fo l lowing:

the non-cross-endorsed jud ic ia l

l -990 convent ions as wel I  as the

candidates,  regui red d ismissal

candidates

1989  c ross -

ignores the

1'. sarient statutory authority and case raw brought to
th is  cour t ts  at tent ion in  Point  r r  o f  Apper lan lsr  Memorandum of
Law dated Ju ly  5,  l -991- .  Thus,  i t  is  unrebut ted by Mr.  Dranof f
that: (a) this court is empowered under cpLR r.o3 to convert this
proeeeding in to a dec laratory judgment  act ion,  against  which the
statute of  L in i ta t ions has not  run i  (b)  even in  the case of
necessary par t ies,  non- jo inder  can be excused under  cpLR r .0or_(b)
r r . . .  when  ius t i ce  requ i res r r ,  as  i t  su re l y  does  i n  t h i s  case ,  w i th
i ts  t ranscendent  publ ic  in terest  issues,  (c)  there are two
separate caudes of  act ion p leaded,  and the L989 jud ic ia l
candidates were clearly not necessary part ies to the cause of
act ion rerat ive to  the f raud conmit ted at  the r -990 convent ions;
and (d) persons aggrieved by an order of a l0wer court have a
r ight  o f  appeal ,  even i f  they were not  par t ies to  the proceeding
(11 Cannody-wai t  sec.  7r .25)  and hence could have been brought  in
even at  an appel la te s tage.

Wi thout  c i t ing any law,  Mr.  Dranof f  s ta tes at  page 5
that  r r rnvar idat ion of  the cer t i f icate as to  the par t ies named in
th i s  ac t i on  resu l t s ,  i pso  fac to ,  i n  i nva l i da t i on  o f  t he
candidacies of  the other  nomineesr .  Such statement  by h i rn  is
belied by the Board of Elections. As shown by the document
annexed hereto as Exhibit rfArr, the westchester county Board of



Elect ions last  month inval idated the nominat ion of  Terry
Ruderman' Esg'r €tS the conservative party candidate for Farnily
court Judge, on the ground that there was an insufficient number
of var id s ignatures whi le,  dt  the same, refusing to str ike the
nomination of their candidate for county court, Hon. J. Enmett
Murphy, whose name appeared on the self-same petit ion. The
AppeJ-rate Div is ionr ds wer l  as the court  of  Appears consider ing
the issue in the case of  sady v.  Murphy, nonetheress,  refused rny
request on beharf of the sady Apperrants to invalidate the
candidacy of Judge Murphy on the conserlrative rine and sustained
the posi t ion of  the county Board of  Erect ions.

The rel ief  of  reconvening the convent ions is a non_
Lssue. such requested rer ief  was predicated on the or ig inal
P e t i t i o n  b e i n g  a d j u d i c a t e d  p r i o r  t o  E r e c t i o n  D a y ,  w h e n
reconvening was st i r l  possible.  At  th is post-erect ion posture of
the ease, resul t ing through no faurt  of  Apper lants,  i t  is  wi th in
the courtrs power to fashion other nore appropr iate remedies.
were i t  otherwise, th is courtrs act ion in fa i r ing to grant
Apperrantst  r ight fut  preference would const i tute state act ion
irreparably prejudic ing their  const i tut ionalry and statutor i ly-
protected vot ing r ights.

Conc lus ion

None of  the Respondents have refuted appl icable .egal
author i t ies c i ted and discussed in pet i t ionersr Memorandum of
Law--conspicuously ignor ing Points Two and Three relat i -ve to the
courtrs power under CPLR l-003 to order addi t ion of  part ies deemed



r r ind ispensable" ,  
thereby avoid ing the draconian penar ty  of

d ismissal ,  as wer l  as l ts  power under  cpLR 103 to conver t  th is
proceeding into a declaratory judgrnent actj-on to avoid the ross
of the huge investment of t ime and money expended by civic-ninded
indiv iduals ,  such as Apper lants ,  in  the i r  courag,eous and
commendab le  e f fo r t  t o  v ind i ca te  the  pub l i c  i n te res t  i n
safeguarding the franchj-se.

Respect fu l ly  submit ted,

ELf  VrcLfANO, Esq.
Attorney for petit ioners_Appellants
l -250 Centra l  Avenue
Yonkers,  New york LO7O4
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