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COURT OF APPEALS OF THE
STATE OF NEW YORK

In the Matter of the Application of
MARIO M. CASTRACAN and VINCENT F. BONELLI

[
acting Pre Bono Publico,

Petitioners-Appellants,

JURISDICTIONAL STATEMENT

for an Order, pursuant to Sections Albany County Clerk
16-100, 16-102, 16-104, 16-106 and Index No. 6056/90
16-116 of the Election Law,

Third Department
-vs-~ » Appeal No. 62134

ANTHONY J. COLAVITA, Esq., Chairman, -
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,

GUY T. PARISI, Esq., DENNIS MEHIEL, Esq.,
Chairman, WESTCHESTER DEMOCRATIC COUNTY -
COMMITTEE, RICHARD L. WEINGARTEN, Esq.,
LOUIS A. BREVETTI, Esq., Hon. FRANCIS A.
NICOLAI, HOWARD MILLER, Esq., ALBERT J.
EMANUELLI, Esq., R. WELLS STOUT,

HELENA DONAHUE, EVELYN AQUILA, Commissioners
constituting the NEW YORK STATE BOARD

OF ELECTIONS, ANTONIA R. D’APICE,

MARION B. OLDI, Commissioners constituting
the WESTCHESTER COUNTY BOARD OF ELECTIONS,

Respondents-Respondents,

for an Order declaring invalid the Certificates
purporting to designate Respondents Hon. FRANCIS A.
NICOLAI and HOWARD MILLER, Esq. as candidates for
the office of Justice of the Supreme Court of the
State of New York, Ninth Judicial District, and
the Petitions purporting to designate ALBERT J.
EMANUELLI, Esq. a candidate for the office of
Surrogate of Westchester County to be held in

the general election of November 6, 1990.

1. The title of this case is as set forth above.

2. Petitioners-appellants appeal to the Court of

Appeals from a final order of the Appellate Division, Third




Department, entered in the office of the Clerk of the Appellate
Division on May 15, 1991, which order affirmed the order of the
Supreme Court, Albany County, is favor of Respondents-

Respondents in this action, entered in the office of the Clerk

of the County of Albany on October 17, 1990.

3. Notice of appeal on behalf of Petitioners-
Appellants was served by mail upon all attorneys for
Respondents-Respondents on June 21, 1991 and was filed in the
office of the Albany County Clerk on July 1, 1991. A sécond
notice of appeal was filed in the office of the Albany County
Clerk on July 11, 1991 and served by mail upon all attorneys for

respondents-respondents on July 11, 1991.

4. A copy of the order appealed from, with notice of
its entry, was served by mail upon all attorneys for
Respondents~Respondents, on June 21, 1991 at the reépectivé
addresses set forth in the service list below. A copy of said
Order with Notice of Entry thereof served by mail by Counsel for
Respondent Howard Miller, Esq. was received by counsel for

Petitioners - Appellants on June 21, 1991.

5. The names and addresses of the attorneys for

Respondents-Respondents are set forth in the service list below.

6. This Court has jurisdiction to entertain this
appeal and to review the questions raised pursuant to Article 6,
Section 3(b) (1) of the Constitution of the State of New York and

Section 5601(b) (1) of the Civil Practice Law and Rules.
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7. The issues already raised and likely to be raised

include the following:

Point I -

The cross-endorsements contract in issue is an
invidious violation of the New York State
Constitution, the Election Law of New York State,
and the Code of Judicial Conduct and Court Rules
relative thereto. As such, it is illegal, void,
and against public policy.

Point II -

The decision of the Appellate Division deprived
petitioners of their right to be heard by an
impartial bench in violation of their rights
under the New York State and United States
Constitutions.

Point III -

Respondents cannot be heard to complain about any
of their affirmative defenses, none of which were
presented for appellate review.

Point IV -

Special Term erroneously held that as a matter of

law the petition fails to state a cause of
action.

Point V -

The petitioners have standing to bring the
instant proceeding.

Point VI -

The Attorney General deferred his jurisdiction to
the New York State Board of Election and
expressly waived service upon his office.

Point VII -

Petitioners have joined all parties necessary for
the relief they seek. Any parties not joined had

notice of the proceeding and chose not to
intervene.
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Point VIII -

pismissal is a drastic and unnecessary remedy for
nonjoinder, especially in 1igpt of tpe
transcendent public interest issues invol
the lack of prejudice to respondents.

Point IX -

Laches is not a defense to the instant petition.

Dated: White Plains, New York

TO:

July 10, 1991

Eli Vigliano, Esq.

Attorney for Petitioners-Appellants

1250 Central Park Avenue
P.0. Box 310

Yonkers, New York 10704
(914) 423-0732

Clerk _ ‘ :
Court of Appeals of the State of New York
Court of Appeals Hall

20 Eagle St.

Albany, New York 12207

John Ciampoli, Esq.

Attorney for N.Y. State Board of Elections
One Commerce Plaza

P.O. Box 4

Albany, New York 12260

Thomas J. Abinanti, Esq.
Attorney for Respondent Nicolai
Six Chester Avenue

White Plains, New York 10601

Marilyn J. Slaatten, Esq.
County Attorney

Attorney for Westchester County Board of Elections

148 Martine Avenue
White Plains, New York 10601
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Scolari, Brevetti, Goldsmith & Weiss, P.C.
Attorneys for Brevetti

230 Park Avenue

New York, New York 10169

Hall, Dickler, Lawler, Kent & Friedman
Sam Yasgur, Esdq.

Attorneys for Emanuelli

11 Martine Avenue

White Plains, New York 10606

Aldo V. Vitagliano, P.C.

Guy T. Parisi, Esgq., Of Counsel
150 Purchase Street
Rye, New York 10580

Hashmall, Sheer, Bank & Geist

Attorneys for Mehiel, Westchester Democratic
County Committee & Weingarten

235 Mamaroneck Avenue

White Plains, New York 10605

Sanford S. Dranoff, Esq.

Attorney for Miller

One Blue Hill Plaza

P.O. Box 1629

Pearl River, New York 10965-8629

Robert Abrams, Esdg.
Attorney General

State of New York, Department of Law
120 Broadway

New York, New York 10271
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, THIRD DEPARTMENT

In the Matter of the Application of
MARIO M. CASTRACAN and VINCENT F. BONELLI,
acting Pro Bono Publico,

Petitioners—-Appellants,
NOTICE OF APPEAL

for an Order, pursuant to Sections :
16-100, 16-102, 16-104, 16-106 and Index No. 6056/90
16-116 of the Election Law, Appeal No. 62134

ANTHONY J. COLAVITA, Esq., Chairman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T. PARISI, Esq., DENNIS MEHIEL, Esd.,
Chairman, WESTCHESTER DEMOCRATIC COUNTY
COMMITTEE, RICHARD L. WEINGARTEN, Esq.,
LOUIS A. BREVETTI, Esq., Hon. FRANCIS A.
NICOLAI, HOWARD MILLER, Esq., ALBERT J.
EMANUELLI, Esq., R. WELLS STOUT,

HELENA DONAHUE, EVELYN AQUILA, Commissioners
constituting the NEW YORK STATE BOARD

OF ELECTIONS, ANTONIA R. D’APICE,

MARION B. OLDI, Commissioners constituting
the WESTCHESTER COUNTY BOARD OF ELECTIONS,

Respondents-Respondents,

for an Order declaring invalid the Certificates
purporting to designate Respondents Hon. FRANCIS A..
NICOLAI and HOWARD MILLER, Esqg. as candidates for
the office of Justice of the Supreme Court of the
State of New York, Ninth Judicial District, and

the Petitions purporting to designate ALBERT J.
EMANUELLI, Esq. a candidate for the office of
Surrogate of Westchester County to be held in

the general election of November 6, 1990.

Pétitioners-Appellants, relying upon the question
directly involving the construction of the provisions of Article
6, Section 6(c) of the Constitution of the State of New York and

violation of state and federal constitutional guarantees of due




process as set forth in Article 1, Section 6, Clause 3 of the
New York State constitution and the Sth and 14th amendments to
the United States Constitution, hereby appeal as of right to the
Court of Appeals of the State of New York from the order of the
Appellate Division, Third Department, entered in the office of
the Clerk of the Appellate Division on May 15, 1991, which
unanimously affirmed the order of the Supreme Court, County of
Albany, in this proceeding, entered in the office of the Clerk
of the County of Albany on October 17, 1990 granting Rg§pondent
Parisi’s motion to dismiss this proceeding on the ground that
the petition fails to state a cause of action. Petitioners
appeal from each and every part of the Order of the Appellate
Division and from the whole théreof.

Dated: White Plains, New York
June 20, 1991

Doris L. Sassower, P.C.
Attorney for Petitioners

283 Soundview Avenue

White Plains, New York 10606
(914) 997-1677

TO: Clerk of the County of Albany

John Ciampoli, Esq.

Attorney for N.Y. State Board of Elections
One Commerce Plaza

P.O. Box 4

Albany, New York 12260

Thomas J. Abinanti, Esq.
Attorney for Respondent Nicolai
Six Chester Avenue

White Plains, New York 10601




Marilyn J. Slaatten, Esq.

county Attorney

Attorney for Westchester County Board of Elections
148 Martine Avenue

White Plains, New York 10601

Scolari, Brevetti, Goldsmith & Weiss, P.C.
Attorneys for Brevetti

230 Park Avenue

New York, New York 10169

Hall, Dickler, Lawler, Kent & Friedman
Sam Yasgur, Esg. '

Attorneys for Emanuelli

11 Martine Avenue

White Plains, New York 10606

Aldo V. Vitagliano, P.C. ™
Guy T. Parisi, Esqg., Of Counsel

150 Purchase Street

Rye, New York 10580

Hashmall, Sheer, Bank & Geist

Attorneys for Mehiel, Westchester Democratic
County Committee & Weingarten

235 Mamaroneck Avenue

White Plains, New York 10605

Sanford S. Dranoff, Esq.

Attorney for Miller

One Blue Hill Plaza

P.O. Box 1629

Pearl River, New York 10965-8629

Stuart A. Rosenthal, Esqg.

Assistant Attorney General

State of New York, Department of Law
202 Mamaroneck Avenue

White Plains, New York 10605
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, THIRD DEPARTMENT

In the Matter of the Application of
MARIO M. CASTRACAN and VINCENT F. BONELLI,
acting Pro Bono Publico,

Petitioners-Appellants,
NOTICE OF APPEAL

for an Order, pursuant to Sections
16-100, 16-102, 16-104, 16-106 and Index No. 6056/90
16-116 of the Election Law, _ Appeal No. 62134

ANTHONY J. COLAVITA, Esq., Chairman, -
WESTCHESTER REPUBLICAN COUNTY COMMITTEE, : )
GUY T. PARISI, Esq., DENNIS MEHIEL, Esq.,

Chairman, WESTCHESTER DEMOCRATIC COUNTY

COMMITTEE, RICHARD L. WEINGARTEN, Esq.,

LOUIS A. BREVETTI, Esg., Hon. FRANCIS A.

NICOLAI, HOWARD MILLER, Esq., ALBERT J.

EMANUELLI, Esq., R. WELLS STOUT,

HELENA DONAHUE, EVELYN AQUILA, Commissioners
constituting the NEW YORK STATE BOARD

OF ELECTIONS, ANTONIA R. D’APICE,

MARION B. OLDI, Commissioners constituting

the WESTCHESTER COUNTY BOARD OF ELECTIONS,

Respondents—-Respondents,

for an Order declaring invalid the Certificates
purporting to designate Respondents Hon. FRANCIS A.
NICOLAI and HOWARD MILLER, Esq. as candidates for
the office of Justice of the Supreme Court of the
State of New York, Ninth Judicial District, and
the Petitions purporting to designate ALBERT J.
EMANUELLI, Esq. a candidate for the office of
Surrogate of Westchester County to be held in

the general election of November 6, 1990.

Petitioners-Appellants, relying upon the question
directly involving the construction of the provisions of Article
6, Section 6(c) of the Constitution of the State of New York and

violation of state and federal constitutional guarantees of due




process as set forth in Article 1, Section 6, Clause 3 of the
New York State Constitution and the 5th and 14th amendments to
the United States Constitution, hereby appeal as of right to the
Ccourt of Appeals of the State of New York from the order of the
Appellate Division, Third Department, entered in the office of
the Clerk of the Appellate Division on May 15, 1991, which
unanimously affirmed the order of the Supreme Court, County of
Albany, in this proceeding, entered in the office of the Clerk
of the County of Albany on October 17, 1990 granting Respondent
Parisi’s motion to dismiss this proceeding on the ground that
the petition fails to state a cause of action. Petitioners
appeal from each and every part of the Order of the Appellate
Division and from the whole thereof.

Dated: White Plains, New York
July 11, 1991

Eli Vigliano, Esq.
Attorney for Petitioners -
Appellants

1250 Central Park Avenue
P.O. Box 310

Yonkers, New York 10704
(914) 423-0732

TO: Clerk of the County of Albany

John Ciampoli, Esq.

Attorney for N.Y. State Board of Elections
One Comnmerce Plaza

P.O. Box 4

Albany, New York 12260

Thomas J. Abinanti, Esq.
Attorney for Respondent Nicolai
Six Chester Avenue

White Plains, New York 10601




Marilyn J. Slaatten, Esq.

County Attorney

Attorney for Westchester County Board of Elections
148 Martine Avenue

White Plains, New York 10601

Scolari, Brevetti, Goldsmith & Weiss, P.C.
Attorneys for Brevetti

230 Park Avenue

New York, New York 10169

Hall, Dickler, Lawler, Kent & Friedman
Sam Yasgur, Esqg.

Attorneys for Emanuelli

11 Martine Avenue

White Plains, New York 10606

it

Aldo V. Vitagliano, P.C.

Guy T. Parisi, Esq., Of Counsel
150 Purchase Street

Rye, New York 10580

Hashmall, Sheer, Bank & Geist

Attorneys for Mehiel, Westchester Democratic
County Comnmittee & Weingarten

235 Mamaroneck Avenue

White Plains, New York 10605

Sanford S. Dranoff, Esq.

Attorney for Miller

One Blue Hill Plaza

P.O. Box 1629

Pearl River, New York 10965-8629

Robert Abrams, Esd.

Attorney General

State of New York, Department of Law
120 Broadway

New York, New York 10271




At a Term of the Appellate Dlvision of

. the Supreme Court of the_State of

New York, héld'in dnd’for the*Thifd

.. Judicial Department, at the .Justice

Buildihg, in tha City’of Albardy, New

York, commencing on the :18th day. of
March 1991

PRESENT: |
Voo ) BT SRR
HON. A. FRANKLIN MAHONEY
Presudmg Justice, el Ryl T
HON. ANNT MIKOLL '
HON. HOWARD A. LEVINE
HON. D. BRUCE CRew |,
HON. NORMAN L. HARVEY, '
Associate Justices.

In the Matter of the Application of MARIO M. CAS-
TRACAN AND VINCENT F: BONELLI,:Acting Pro
Bono Publico,

Petitioners-Appellants,

- against -
. ‘ COUNTY CLERK'S
ANTHONY J. COLAVITA, ESQ., Chairman, WEST-; .. INDEX NO. 6056/90
CHESTER REPUBLICAN COUNTY COMMIT-" " " * (Albany County)

~TEE, GUY T. PARISI, ESQ., DENNIS MEHIEL,
ESQ., Chairman, WESTCHESTER DEMO-
CRATIC COUNTY COMMITTEE, RICHARD L.
WEINGARTEN, ESQ., LOUIS A. BREVETTI,
ESQ., Hon. FRANCIS A. NICOLAI, HOWARD IR .
MILLER, ESQ., ALBERT J. EMANUELLI, ESQ.; #% i 1 fianocd
R. WELLS STOUT, HELENA DONAHUE, EVE- -
LYN AQUILLA, Commissioners constituting the -
NEW YORK STATE BOARD OF ELECTIONS,
ANTONIA R. D'APICE, MARION B. OLD|, Com-
missioners constituting the WESTCHESTER
COUNTY BOARD OF ELECTIONS

Respondents -Respondents,
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MARIO M. CASTRACAN and VINCENT F. BONELLI, appellants, having
appealed from an order of the Supreme Court of Albany County, entered on the
17th day of October, 1990, in the office of the clerk of Albany County, and sald
appeal having been presented during the above-stated term of this court, and
having been argued by Doris L. Sassower, P.C., of counsel for appellants, and
by Sanford S. Dranoff, Esq., of counsel, for respondent Howard Miller, and by

David Geis,
Hall Dickler, Lawler, Kent & Friedman/ Esq., of counsel for respondent Albert J.

-,

Emanuelli, and by Guy T. Parisi, Esq., of counsel for respondent Cola-

Alan D. Scheinkman,
vita, and by Hashmall, Sheer, Bank & Geist, Esgs.,/of counsel for respondents

Dennis Mehiel and Richard L. Welngarten and by Thomas J. Abinanti, Esq of
“t7 submitted . .
counsel for respondent Francis A: NlCOlal, and/by Scolan Brevettl ‘Goldsmlth &

Weiss, P.C., of counsel for respondent LOUISA Brevetti and after due dehbera-
tion, the court having rendered a decision on the 2nd day of May, 1991, it is
hereby

v
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ORDERED that the order so appealed from be and ns hereby affrmed

without costs. | A : : p«,‘ v";.j.'
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Pupreme anurt—%-Apprllutt Biulston
Bliird Judicial Bepartment

May 2, 1991 62134

In the Matter of MARIO M.
CASTRACAN et al.,
Appellants,
v

ANTHONY J. COLAVITA, as Chairman : l
" of the Westchester Republican
County Committee, et al.,
‘ Respondents.

it

PER CURIAM.

Appeal from an order of the Supreme Court (Kahn, J.), entered
October 17, 1990 in Albany County, which dismissed petitioners’
application, in a proceeding pursuant to Election Law § 16-102, to,
inter alia, declare invalid the certificates of nomination naming
various respondents as candidates for the offices of Justice of the
Supreme Court and Surrogate for. the Ninth Judiclal District in the
November 6, 1990 general election.

Patitioners commenced this proceeding challenging the
nominations of various candidates for judicial offices in the Ninth
Judicial District who had been cross-endorsed by both the Republican
and Democratic parties. According to petitioners, the Cross
endorsement of the judicial candidates violated thé NY Constitution
_and Election Law in that it served to disenfranchise the voters of

the Ninth Judicial District. In their petitlionj;-petitioners sought
to void what they claimed to be an illegal three-year plan engineéred
by various Republican and Democratic Executive Committees of the
counties in the Ninth Judicial District whereby it was apparently
agreed upon in advance that certain candidates would be
cross-endorsed by the political parties involved. Aside from
requesting that the plan be declared void, petitioners also requested
that the nominations and nominating certificates of certain of the

involved candidates be voided and the judicial cquéntibns be ordered
reconvened. . : -

: In answering, raespondents allegad various dofensas, including
lack of jurisdiction and standing, failure to join necessary parties
and failure to state a cause of action. Two of the respondents moved
to dizsmiss the petition. Supreme Court specifically decided not to
address any procedural issues and chose to dismiss the petitic . on
the merits. The court found that the cross endorsement of jud.:lal
candidates was not prohibited by the Election Law and, since the
challenged candidates wera properly nominated by the conventions, no
relief could be granted. This appeal by petitioners followed.
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While petitioners Undoubtedly raise. several Interesting issueg
relating to the propricty and appropriatenesgs of the practice of
judiclal cross endorsements, we cannot simpiy ignore the legftimate
procedural objections raised by respondents' as did Supreme Court
In order to more expeditiously explore the merits. Accordingly, a
brief discussion of the pertinent points follows.

Initially, we must agree with respondents that petitioners have
failed to join necessary parties in this proceeding. Notably,
petitioners named as parties only three of the judicfal candidates
named on the challenged certificates of nomination and nominated at

indicate that they are challenging the certificates In their entirety
and are requesting new judlicial conventions. Thisg Court has sgaid 1n
the past that when a cortificate of nomination that covered a numbar
of candidates is challenged in a proceeding that sought to invaljdate
the certificate _nd require a new party caucus, all the nominees on
the certificate must be joined since, {f the petition isg granted,
they would all be disqualified as candidates and would run the risk
of not being nominated at the new caucug (mee, Matter of Sahler v _
Callahan, 92 AD2d 976, 377). Here, the rights of all the candidates
nominated for Supreme Court Justice, and not just.thoge specifically
crogg-endorsed, are “inextricably interwoven" and, therefore, they
WCLG necessary parties (gsee, Matter of M¢Goey v Black, 500 AD2d 635,
636; cf., Matter of Greepspan v Q‘Rourke/ 27 Ny2d 846).4 .

- It should also be noceqa that, e . hough petitioners - contend

that the entire cross endorgsement pidu wWas allegedly agreed ‘to by thei‘:

executive committees o¥ both parties in/each county in the Ninth :
Judicilal District, they did not name these committees as parties. oo.
Further, offfcers elected in the conventions that are requested to be

1 Petitioners incorrectly state that respondents’ proceddr&f
argumgnts should not be addressed 8ince those parties did not file
notices .of appeal froam Supreme Court’s decision. Since respondents
ware not aggrieved by Supreme Court‘s decision in their favor, it wag
not necessary for them to appeal (see, Lonstein, P.C. v Seeman, 112
AD2d 566).

2 8ince petitioners challenge all aspects of the Cross
endorsement plan and request that it be declared void in itsg
entirety, it should also be noted that 1989 candidates named in the
cross endorsement plan werae also not joined by petitioners {n the

proceeding nor is there any indication that objections against their
nominations were timely filed. . . ;
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volded and reconvened would also have had to be joined, since they
might not be appointed at the requested reconvened conventions (¢f.,
Matter of Sahler v Callahan, supra). 1In addition, to the extent that
petitioners seek to prohibit certain nominees from running for office
in the Ninth Judicial District, the Boards of Election of each county
in the district are also apparently necessary parties since these
Boards are responsible for the conduct of elections in those counties
(see, Election Law § 3-506). The law is clear that failure to join
necessary parties in a proceeding pursuant to the Election Law prior
to the time prescribed for Initiating such a proceeding requires
dismissal of the petition (see, Matter of Marin v Board of Elections
of State of N.Y., 67 Nv2d 634). Since petitionerg’ fallure to join

necegsary parties {n thig proceeding is apparent,® this proceeding
is fatally defective.

Although we also have grave doubts about the standing of
petitioners, it is unnecessary to explore this and other {ssues ,
raised by the parties due to our resolution of the foregoing issue.

Order affirmed, without cogts.

MAHONEY, P.J., MIKOLL, LEVINE, CREW III and .HARVEY, JJ., concur.

3 Another basis for dismissal of this proceeding {s& petitioners’
failure to serve the Attorney-General (Bee, 2A Weinatein-xorn-Miller,
NY Civ Prac € 2214.05). The State Board of Elections, named in the
petition, is undoubtedly a State body (see, Election Law § 3-100).
CPLR 2214 requires that an order to ghow. cause served upon a State
body or officer must also be served on the Attorney-General
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STATE OF NEW YORK COUNTY OF ALBANY

SUPREME COURT

In the Matter of the Application of MARIO M. CASTRACAN and
VINCENT F. BONELLI, acting Pro Bono Publico,

Petitioners,

for an order pursuant to Sections 16-100, 16-102, l16-104,
16-106 and 16-116 of the Election Law,

—-against-

ANTHONY M. COLAVITA, Esq., Chairman, WESTCHESTER REPUBLICAN
COUNTY COMMITTEE; GUY T. PARLSI, Esq., DENNIS MEHIEL, “Esq. ,
Chaircman, WESTCHESTER DEMOCRATIC COUNTY COMMITTEE: RICHARD

L. WEINGARTEN, Esg., LOUIS A. BREVETTI, Esq., HON. FRANCIS

A. NICOLAI, HOWARD MILLER, Esq., ALBERT J. EMANUELLI, Esq. ,

R. WELLS STOUT, HELENA DONAHUE, EVELYN AQUILA, Commissioners
constituting the NEW YORK STATE BOARD OF ELECTIONS,

ANTONIA R. D'APICE, MARION B. OLDI, Commissioners constituting
the WESTCHESTER COUNTY BOARD OF ELECTIONS,

Respondents,

for an order declaring invalid the Certificates purporting
Lo designate Respondents HON. FRANCIS A. NICOLAI and HOWARD
MILLER, Esq., as candidates for the office of Justice of

the Supreme Court of the State of New York, Ninth Judicial
District, and the Petitioners purporting to designate ALBERT
J. EMANUELLI, Esq. a candidate for the office of Surrogate

of Westchester County to be held in the general election
of November 6, 1990.

Supreme Court - Request for Judicial Intervention _
October 12, 1990-Special Term RJI 0190 ST2747 1Index No. 6056-90

JUSTICE LAWRENCE E. KAHN, Presiding

APPEARANCES: Doris L. Sassower, P.C.
Attorney for petitioners
283 Soundview Avenue
White Plains, New York 10606
(914) 997-1677 ‘
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Thomas J, Abinantj, Eaq.
Attorney for NICOLAI

Six Chestear Avenue

White Plaina, New York 10601
(914) 328-9000

Marilyn g. Slaatten, Esq.
County Attorney

Attorney for D'APICE g oLDI
Michaelijanp Office Building
148 Martine Avenue

White Plains, New York 10601 ‘
(914) 285-2696 , e

Scolari, Brevetti, Goldsmith ¢ Weiss, p.c,
Attorneys for BREVETTI

230 Park Avenue

New York, New York 10169

(212) 370-1000

Guy T, Parisi, Eaqg,
112 Woods Eng Road
Chappaqua, New York 10514
(914) 238-5048 '

Hall, Dickler, Lawler, Kent g Friedman
Sam Yasgur, Esq.

Attorneys for EMANUELLI

11 Martine Avenueg

White Plains, Neyw York 10606

(914) 428-3232

Aldo v. Vitagliano, P.C.
150 Purchase Street

Rye, New York 10580
(914) 921-0333

Hashmall, Sheer, Bank & Gejst : |

Attorneys for MEHIEL, WESTCHESTER DEMOCRATIC COUNTY
COMMITTEE & WEINGARTEN

235 Mamaroneck Avenye

White Plains, New York 10605

(914) 761-9111 ‘

Sanford 3. Dranoft, Eaq.
Attorney for HOWARD MILLER

One Blye Hill plaza

P.O. Box 1629

Pearl River, New York 10965-8629
(914) 735-6200
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KAHN, J.

Democratic Judicial Convention, The actions taken at tﬁe
aforesaijd conventions purport to be jinp futtﬁérance of a
written resolution of the Westchester County Republican ang
Democratic Committees, which adopted a three~year Plan for thae

Cross-endorsement of various judges for County Court, Family

- goes 3o far as to Provide that once nominated, each individuyal
will Pledge to "provide eéqual access and consideration, jf
any, to the tecommendations of the leaders of each major
political party in conjunction with propoaed judicial
appointmentsg., " Thus, the agreement appears to even extend to
the hiring of staff personnel.

Yarious defendants have moved to dismiss upon
considerations of jurisdiction, failure to state cause of

action, latches, statute of limitationa, etc. Petitioners

pPleadings or defectively verified pleadings. However, in the




manner, the court ashall directly address the mérita of thae

petition itself, ip order that the inevitable appeal process

Inteé?lty, The Fund for Modern Courts,

Judge of the Court of Appeals. Hqgegg;,_qnd most impgrtantly
in the context of thia judicial Proceeding, the practice of
cross-endocsement of judicial candidates {4 not Presently

pProhibited by the Election Law, Further, wﬁile the

eéxceedingly quesationable the realit

er Eeality is

that it_gpea not

result in the nomination or designation of a candidate for
Supreme Court Jueticg.

— .- -

_mOnly the delegates to a Properly

convened Judicijial District convention can take such action
(Election Law, section 6-106).

The Court of Appeals has reiterated that the Legislature
of this State has "manifested an  intent of general
non-interference with the internal affairs of political

pParties." (Bloom v_Nataro, 67 Ny24 1048, 1049). "(Jludicial

intervention should only be Undertaken a4 ‘a laat resorct." -

(Matter of Bachmann v Coyne, 99 AD24 742.) Certainly, any

aco ng




cula of the wWestchegter ~ounty  Repubiican. or Demcratie

Committee vhich purports to celacs candidates fap the office

of Supreme <ourt vastice must ba congideced incongistens with

the ESlecticn Law, “hich ieaves that selaction =5 phe delegates

to 2 judicial convention, However, once having convened 5

Proper convention, and having follovaed ne

3 Mmandates of the

Election Law, any relief premised upon the invalidity of the

80-called "Three Year Plan" jg precluded. 1In the tase at bar,

there is no Froof that the Judicial =onventions at jssue vere

—

ot legalliy otganized, with 3 Quorum present, and that a

majority of that qMerum culy voted for the candidates named ag

respondents thaerats. As such, theé Petition doeg pot state
J¥ounds upon which celief may be 9ranted (Matter of Hobsoqg v
TSRS of Mobsog,y

-

Lomenzo, 30 apag 981). _ —
=-—r1<o —.

The scenaric, as presentec by the submiscjione present iy
before tha court, no doubt will continue to fue] the debate:

Concorning the manner ip vhizh candidates for

are selected. However, the proper forum must be the
Legislature of tne State of New York, which has the zsie power
te arpend the procass by whieh judicial candidates are chosen.
The motion of respondent Parisi for A judgment disn‘ssing
the pProceeding upen +he geound that the Petition failg we
sState a cause of action shall be granted. As aforecaid,
dismissal of the petiticn on the meritgs, cendecas

Mmoot

questions of Service, timaly 3uvbmigssion of pleadings and

[
judicral ofticiﬁ
o

e

other procedural jisaves. , -
. 3 ) S //
. T = !}’" C' /—/éwd"';
L s -
DATED: Cctober 16, 1930 ,,;Z:;/ ﬁ;? //f/ 1/7
(e —— Gy - [

Albany, New York /E>‘/;?f729 éﬁ:_
Frtrmn,n loly 9o .




AFFIDAVIT OF SERVICE

STATE OF NEW YORK

SS.:
COUNTY OF NEW YORK

N et

Lauren A. Leslie, being duly sworn, deposes and says:
deponent is not a part to the action, is over 18 years of age and

resides in Bronx County.

Upon July 11, 1991 deponent served the Jurisdictional

Statement within upon: -

John Ciampoli, Esq.

Attorney for N.Y. State Board of Elections
One Commerce Plaza

P.O. Box 4

Albany, New York 12260

Thomas J. Abinanti, Esq.
Attorney for Respondent Nicolai
Six Chester Avenue

White Plains, New York 10601

Marilyn J. Slaatten, Esq.

County Attorney

Attorney for Westchester County Board of Elections
148 Martine Avenue

White Plains, New York 10601

Scolari, Brevetti, Goldsmith & Weiss, P.C.
Attorneys for Brevetti

230 Park Avenue

New York, New York 101069

Hall, Dickler, Lawler, Kent & Friedman
Sam Yasgur, Esq.

Attorneys for Emanuelli

11 Martine Avenue

White Plains, New York 10606

Also V. Vitagliano, P.cC.

Guy T. Parisi, Esq., of Counsel
150 Purchase Street ‘

Rye, New York 10580

e e




Hashmall, Sheer, Bank & Geist

Attorneys for Mehiel, Westchester Democratic
County Committee & Weingarten

235 Mamaroneck Avenue

White Plains, New York 10605

Sanford S. Dranoff, Esq.
Attorney for Miller

One Blue Hill Plaza

P.O. Box 1629

Pearl River, New York 10965-8629

Robert Abrams, Esq.

Attorney General

State of New York, Department of Law
120 Broadway

New York, New York 10271

r—

by depositing true copies of same in post-paid properly addressed
wrappers in an official depository under the exclusive care and
custody of the United States Post Office within the State of New
York directed to said attorneys at the address last furnished

them or last known to your deponent.

A,

Sworn to before me this
11th day of July, 1991.

e Vi B

Notary Public / *

DAVID WILLIAM BARGMAN
Public, State of New York

Qualified ln Wertchoaer
Cumﬂnhn&whnuhmhgaqazg/




S ———————————==/NOTICE OF ENTRY

Sir:-Please take notice that the within is a (cerrified)

true copy of a .
duly entered in the office of the clerk of the within .
- 1amed court on 19 ..
Dated,
Yours, etc.,
Auorney \ew -

.gwﬁm and Post Office Address

R
-

NOTICE OF SETTLEMENT —————~—

mw.,.i.nmw‘n,‘ﬁ_nn notice that an order

of which the within is a true copy will be presented
forsettiement to the Hon.

ont of the .?mmnw of the within named Court, at

T

Yours, etc.,

Atierney for -

Office and Post Office Address

To

Atntomev(s) for

Index No. 6056 Year 199

COURT OF APPEALS
STATE OF NEW YORK

In the ZmnﬂmHaOH the Application
of MARIO M. CASTRACAN and
VINCENT F. BONELLI,

Petitioners-Appellants,

- against -

ANTHONY J. COLAVITA, Esq., Chairman,

WESTCHESTER REPUBLICAN COUNTY

~ COMMITTEE, et al.,

Respondents—-Respondents

JURISDICTIONAL STATEMENT

mw.ewama\aamh IANO, Esg.
7 Petitioners-Appellants
Office and Pos1 Office Address. Telephone

1250 Central Park Avenue
P.O. Box 310

Yonkers, New York 10704
wmwhv 423-0732

Attorney(s) for

Service of a copy of the within
is hereby admitted.

- Dated,

Attorney(s) for

1500 — JULIUS BLUMBERG. INC.. LAW BLANK PUBLISHERS. NYC 10013




