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PRELTMTNARY STATEMENT

By reason of the serious and substantial errors of this

court '  Petit ioners-Appellants ("Apperlantsr) herein move for an

order: (1) granting leave to reargue and renew their appeal fron

the lower courtrs Decision/order entered october L7, L990,

aff irmed by the Appelrate Division, Third Department, on other

grounds,  by Decis ion dated May z,  L991 ( f f  Decis ionrr )  tExhib i t
r rar r l - l  and order  entered May 15,  l -991 ( , ,order , ,1  (Exhib i t  r , " r r )  i  e)

for reave to jotn absent part ies, i f  deemed necessary by this

cour t ,  and to  amend the i r  pet i t ion accord ingLyi  (3)  for  recusal ,

ot, arternativery, for leave to appeal to the court of Appeals2i

and (4) for such other and further rel ief as the Court may deem

just  and proper .

seek

State

State

to be

Appellants, cit izen objectors acting pro bono pubrico,

to undo an offense against the public trust, the New yorl<

and FederaL constitutions, and the Election Law of the

of New York.

This case arose as an

heard before Election Day

Election Law proceeding--entit led

1-990.  Due sole1y to  th is  Cour t rs

1 All  Exhibits referred
Supporting Aff idavit of Doris
1 9 9 1 - .

herein are annexed to the
Sassower,  sworn to JuIy 25,

to
L .

2 Petit ioners submit this motion without prejudice to theircontention tha_t their appear l ies as a mattei oi right t; a;;C o u r t o f A p p e a 1 s b e c a u s e o f t h e s u b s t a n t i f f i i s s u e s
invorved rerative to the people's right to elect their s"p;;;;court, and surrogate. Judges--as provided in the New york stateconst i tut ion- Pet i t ioners have i l ready duly f i led their  Not iceof Appeal and JurisdictionaL statement witn €n" corrt- of Appeals.
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denial of the preference to which the matter was entit led3, it

came before the Court for adjudication after the election.

Accordingly, pre-election exigencies do not bar such joinder,

interpleader, or intervention as may be thought necessary by the

court or justify disnissar of the petit ion for any curabre

technj-cal defects. Tine pressures concomitant to obtaining

resolution on the rnerits before Election Day no lonqer preclude

amendrnent of the Petit ion to name additional parties or to rnodify

t h e  r e l i e f  t o  a e c o m m o d a t e  t h e  c h a n g e d  p o s t - e r e c t i o n

c i rcumstances ,  inc rud ing  poss ib i l i t y  o f  severance or  o f

converting this special proceeding into an action, which the

Court may do rrat any timer (CPLR 407)4.

The lower court itserf readiry recognized that the

transcendent public interest issues involved in the practice of

cross-endorsements are rrof substantial concern among various

segrnents of the voting publicrt (R. 5) . This case of fers more

than an opportunity to address overriding issues in the abstract.

Rather, it is an irnperative to decis j-ve adjudication on the

merits since the issues affect the l ives, riberty, and property

interests of one mirl ion and a harf residents in the Ninth

3 Election Law, sec. 16-Ll-G, rThe proceedings sharr havepreference over  a l l  o ther  causes in  a l l  cour ts ' r ;  th ;  Rules of  the
Appel la te Div is ion,  Thi rd Dept .  Sec.  8OO. l_6,  "Appeals  in  efect i_on
cases . . , sha l l -  be  g i ven  p re fe rencen .

see a lso,  cpLR r -03 (c)  ' .  .  .  a  c1v i l ,  jud ic iar  proceeding
shall  not be disrnissed sole1y because it  is not ui""gtht in ah"p rope r  fo rm. . . t , ) ; .  see  a1so ,  cpLR l_04  , t he  c i v i r  p rac t i l e  1 ; ;  " " Jru les shal l  be r ibera l ly  construed to  secure the just ,  speedy,
and inexpensive determination of every civi l  judiciaf pro"""hing.l '
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Judicial Distr ict. rn view of the continuing rong-term injury to

a1l such persons individuarly, as well as the public interest in

preserving the sanctity of the franchise--and the integrity and

independence of the judiciary--this court should promptly correct

the injustice represented by the unwarranted and drastic

d ismissal  o f  th is  proceeding.

STATEIUENT OF FAETS

In 1989, the executive committees of the Republican and

Democratic county cornrnittees for the five counties comprising the

Ninth Judicial Distr ict put in writ ing an agreement arrj-ved at

between party readers, adopted in resolution form, whereby both

najor part ies agreed to a bartering of seven (7,t iudgeships, by

nomination of identical candidates over a three-year period,

cove r ing  the  1989 ,1990 ,  and  1991  e lec t i ons  I r r c ross -ba r te r i ng

contractnl. The two major part ies and their hand-picked judicial

norn inees (specl f icar ly  named in  the resolut ion (R.  52-53)  )  agreed

that, in exchange for rrcross-endorsementsrr guaranteeing their

uncontested election, the judicial nominees would consent to

certain terns and condit ions, including, inter aria, early

res ignat ions to  create addi t ionar  vacancies,  ds wer l  as a predge

to spli t  Judicial patronage, as recomrnended by rthe 1eaders of

each  ma jo r  po l i t i ca l  pa r t y . "  (R .  53 )

In L990, Respondent Albert J. Emanuell i  I  rrEmanuell i , ,  
]  ,

a Repubrican, then sitt ing on the supreme court bench, as a

resul t  o f  the lggg cross-endorsement  agreernent  (R-52-53) ,

resigned his fourteen (14) year term after seven (z) months in
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off ice, to run, as scheduled, with the endorsement of both major

part ies, for the !{estchester county surrogate judgeship. rn

return, Respondent Francis A. Nicolai I  rrNicolair ' ]  ,  a Democratic

county court judge, pursuant to the r9g9 agreement, was cross-

endorsed by the two major parti-es, for the supreme court seat

vacated by Justice Emanuell i .

This proceeding eoneerns the 1990 nomination of

Respondents Emanuerri and Nicorai, both now sitt ing judges by

implenentation of the second phase of the three-year cross-

bartering contract, ds welr as the nomination of Respondent

Howard Mil ler, also now sitt ing as a supreme court judge under a

further cross-endorsement bartering deal inplemented at the sane

l-990 judicial norninating convention

In addition to the foregoing written cross-bartering

contract which Apperlants, representing the public interest,

contend should be declared i l legal, unethical and against public

poricy, the Record on Appear contains unrefuted evidence of

Election Law violations at the conventions at which the cross-

endorsed judicial candidates in the 1990 election were nominated

(R.  55-76)- - to tarry  ignored by th is ,  ds wel r  as the lower cour t .

rndeed, despite the uncontroverted existence of an

agreement contravening the peopreIs r ight to .erect, their

suprene Court and Surrogate judges, and the unrefuted documentary

evidence of fraud and other Election Law violations at the L990

judicial nominating conventions, this court aff irmed the lower

cour t rs  d ismissal - -a l though not  i ts  reasoning.
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The lower court had cast aside arl technicar and

procedural objections--raised by both sides--stating i t  was

granting rrRespondent Parisi 's rnotion to dismiss the petit ion for

fa i rure to  s tate a cause of  act ion"  (R.  7) .  A l though a d isn issaL

motion rerates sorery to the regar suff iciency of the pleaded

ar legat ions,  Just ice Kahn,  instead,  express ly  based i t  on a

finding that rrthere is no proof that the judicial conventions at

issue lrere not legally organized, with a quorum present, and that

a najority of that quorum duly voted for the candidates named as

respondents heretot  (ernphasis  added)  (R.  7) .  s ince Just ice Kahn

had not afforded petit ioners an evidentiary hearing, and the

Record before him contained uncontradicted Aff idavits of three

(3) eyewitnesses at the conventions attesting to the contrary (R.

55-76) '  the only way to explain Justice Kahnrs rul ing is that he

treated Respondent Parisirs motion to disrniss as a motion for

sumnary judgrment. ft is settled law that such action, without

adeguate notice to the part ies, would have been irnperrnissible.

C P L R  3 2 1 L ( c ) ;  s e e  a 1 s o ,  M i h r o v a n  v .  G r o z a v u .  7 2  N . y . 2 d  5 0 6

( L 9 8 8 ) .

Although characterized by this Courtrs Decision as a

dismissar  r ron the mer i ts t ,  Just ice Kahnrs decis ion d id not

address the broad issue of the perniciousness of rnajor party

eross-endorsement agreements in generar t ot of the part icurar

cross-bartering contract in questionr or of the fraud and other

Election Law abuses which took place at the judicial nominating

conventions.
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This cour t rs  Decis ion is  completeJ_y s i rent  as to  the

Iower courtrs aforesaid unsupported and incomprehensible f inding

on which it  premised its dismissal, and egually si lent as to the

lower courtts fai lure to apply the proper standard on motions to

dismiss--one not dependent upon r,proof tt ,  but on acceptanee of

the truth of the pleaded al legations and al l- inferences f lowing

therefrom, giving thern trtheir most favorable intendmenttr Mihlovan

v.  Grozaru,  supra.

This case lras orarly argued on ltlarch 2s, 1991 and

decided on May 2 '  l -99L.  In  af f i rn ing Just ice Kahnrs d ismissal ,

albeit on procedurar grounds, this court gave two reasons: (1)

that  Appel rants  had fa i led to  jo in  necessary par t ies i  and (2)

that Appellants had fai led to serve the Attorney Generar. As

shown hereinberow, neither ground supports dismissal of the

Pet i t ion.

Although this Courtrs Decision expressly acknowledges

that only tt  [ t ]wo of the respondents moved to disrniss the

petit ionrt, onry one--Defendant Mirrer--moved on the ground of

non-joinder, presumabry under cpLR 32J,L(10). Nonetheless, this

Cour t  a f f i rmed the lower cour t ts  d ismissal  o f  the case as against

al l  Respondents.

Fo  r  re  a  sons  se t  f  o r th  he re inbe l -ow ,  Appe l  l an ts

respectful ly ask this Court (a) to grant reargument on the ground

that i t  overlooked material facts and applj-cable law requir ing i t

to vacate the disrnissal as against al l  Respondents, other than

Respondent Mil ler, since they did not move for dismissal on the
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ground of non-joinder of necessary part iesi and to vacate the

dismissar as against Respondent Mil1er, since he, l ike the other

individual co-Respondents, had no standing to raise any technical

defenses or make rnotions unti l  they were rel ieved of their

defaurtS; (b) to vacate the dismissal on the ground that i t

n isappl ied the 1aw of  jo inder  (po int  I I ) ;  (c)  to  grant  renewal

relative to the claimed ground of lack of service on the Attorney

General because the Court was unah/are of certain material facts

as to such senrice, i .e., that the Attorney Generar had expressry

waived service (Exhibit rrg"1--and the New york state Board of

Elections expressry stated it  wourd not raise such objection--

and, in fact, i t  did not do so either by urotion or in i ts answer.

As appl icable law and the in terests  of  just ice requi re,

this Court should grant Petitioners leave to reargue and renew

their appeal, and on such reargument and renewal grant the relief

in accordance with the arguments herein. Arternatively, reave

should be granted to appeal to the Court of Appeals.

Addi t ional ly ,  because th is  case involves a pol i t ica l ly

sensi t ive issue revorv ing around the regal i ty  o f  cross-

endorsement  of  jud ic iar  candidates,  Apper lants  respect fur ry

subnit that those members of the panel which rendered the

Decision and order--and any other Justices of this Court who were

thernselves cross-endorsed in their own election carnpaigns--should

avoid even rrthe appearance of irnproprietytt and recuse themselves

5 The Ansners
Defendants were not
Cause in i t iat ing the

and notion papers of the individual co-
served in accordance with the Order to Show
proceeding.
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from any further consideration of this sensit ive issue (point V)

(Exh ib i t  t fE r r ) .

Further part iculars as to the facts underrying this

proceeding are set forth in the statenent of Facts found at pp.

4-9 of Petit ionersr Brief on Appeal, incorporated herein by

reference, as well as in the accompanying Aff idavit of Doris L.

Sassower, shrorn to July 25, l_991.

ARGUMENT

POINT I

APPELI,ANTS SHOULD HAVE BEEN GIVEN
NOTTCE AND AN OPPORTUNTTY TO
S U P P L E M E N T  T H E  R E  C O R D  T  F
RESPONDENTSI TECHNTCAL OBJECTIONS
WERE TO BE CONSIDERED

This Court, while acknowledging that Justice Kahn had

rrspecif ical ly decided not to address any procedural issues and

chose instead to disrniss the petit ioni l ,  compretery disregarded

crit ical facts. Indeed, before this Court could address nthe

legit irnate procedural objections" raised by Respondent Mil lerrs

motion, i t  is respectfurry subnitted that Appellants were

entitled to notice of such intention and an opportunity to

supplement the Recordr dS, for exarnple, by procuring the

transcript of the orar arg'ument before Justice Kahn.

This Court plainly overlooked the fact that before

Responden ts t  p rocedura l  ob jec t i ons  cou rd  be  en te r ta ined . ,

Appellants were entit led to a decision on the threshold question

raised by their procedural objection that these Respondents had

no standing to raise objections since they lrere in defaurt,
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inter alia, by fail ing to comply with time reguirements of the

order to show cause init iating this proceeding. since Justice

Kahn had deliberately not ruled on that issue to accomodate

Respondentsr urgent demands for expediency, Apperlants were

entit led, dt very least, to a remand to Justice Kahn so that he

could rnake a determination of that issue.

r t  shourd  be  emphas ized tha t  Respondents  a re

represented by eight seasoned lawyers and raw firms. By fail ing

to fi le any cross-Notice of Appeal from Justice Kahnrs Decision,

expl ic i t ly  re ject ing technical  object ions raised by both s ides as

a ground for decision, oE a Jurisdictional Statement expressly

raising the issue as to the propriety of his doing sor or even

including that issue as one of their |tQuestions presentedr on

appeal in their Briefs, Respondents nust be deemed to have waived

their technical objections and to have accepted not only Justice

Kahnrs Decision, but the means by which he arrived at it,

Appellants had a right to rery on such waiver. parties to a

lit igation had a right to chart their own course, and once they

do sor the Appellate Division is not free to arter it, without

not ice.  Cf.  Mihlovan v.  Grozavu, supra.

Apperrantsr position on this point is further set

fo r th  in  the i r  Rep ly  Br ie f  (pp .  9 -11) .

For this court to say that "[R]espondents were not

aggrieved by supreme courtrs decision in their favor, [and] 1t
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was not necessary for them to appealr6 overlooks the prejudice

done by this courtts adoption, without notice to Appelrants, of a

position compretely at odds with Justice Kahnrs approach and

rat io decidendi .  By fa i r ing to give ,adequate not ice to the

part ies. . .which,  in th is case, should have been expressly given

by the court. . . i t deprived plaintiff of the opportunity to rnake

an appropr iate recordr,  Mihl0van v.  Grozavu, 72 Ny2d 506.

It is respectfully submitted that if this Court viewed

Justice Kahn as required to rule on Respondentsr procedural

object ions as to,  inter ar ia,  non- jo inder of  necessary part ies,

then Respondents clearly l,rere aggrieved by his failure to do so.

rndeed, Respondents, without f ir ing a cross-Notice of Appear,

have clearly gained the benefit of a decision reversing Justice

Kahn on that point, which prainly aggrieves Apperrants.

A t  min imun,  Apper ran ts  represent ing  the  pubr ic

interest should have been given adequate notice to supplenent

the Record so as to establish the facts as to Respondentsl

defaurt  and consequent rack of  standing to raise their

procedural obj ections.

6 It is .respectfully subrnitted that this Court irnproperly
re l ies on Lonste in v .  Seeman,  Lr2 AD2d 566 for  the posi t ion that
Respondents were not i laggrievedr by Justice Kahnrs oLcision, u.d,
therefore, did not have to f ire a l lot ice of Appear of their own.
rn Lonstg in,  supra,  the facts  do not  ind icat6 any poss ib le  bas is
upon which defendants courd be aggrieved ,ti-nairnuch as the
def ic iency judgnent ,  which was not  vaCated,  [was]  sore ly  against
defendant Norman Seeman and does not adv"r=efy affect these
defendants. r l

1 0
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POTNT II

ALL NEEESSARY PARTIES HAVE BEEN
JOTNED OR COULD EASTLY BE ADDED.

The Decision/order of this Court held that fai lure to

join necessarlf  part ies warranted disrnissal of the petit ion. Such

holding rests on a nisapplication of the raw of joinder. under

applicable law, the drastic remedy of dismissal is contrary to

the clear legislat ive intent of CpLR lOOl_.

Under CPLR 1_001_ (a) , part ies are rrecessaryn and should

be joined as part ies when either rrcomplete rel ieft cannot be

accorded in their absencer or when they rrmight be ineguitabry

affected by a Judgrnent in the action.rr

Respondents in this proceeding comprise arr part ies

necessary to i ts fuII adjudication. Respondents have not shown

how the unnamed parties would be ttinequitably affectedrr within

the rneaning of CPLR LOOJ. (a) . By the foregoing statutory

definit ion, such ornitted parties were not 
'necessary 

parties.

see, In the Matter of  Patr ick L.  Lucar ie l lo v.  commissioner of

the chatacrua county Board of  Erect ions ,  L4g A.D.2d 1oL2 ,  324

N . Y . S . 2 d  8 s 0  ( 4 t h  D e p t .  1 e 8 e ) .

Appellants did not seek any relief under the Election

Law against any ornitted parties and joined onry those parties

against whom rel ief h/as requested. Indeedr  € ts  to  the  1999

judiciar candidates whom the court in i ts footnote 2 suggests

were also rrnecessarytt,  the court apparentry overrooked the fact

that such persons are jurisdict ionarly beyond the purview of a

1990  E lec t i on  Law p roceed ing  ( see ,  E lec t i on  Law,  sec .  16 -Lo2 ) .

l_1

7 2



Appellants neither could, nor

Court against the nominating

nominees. By that test, the

trnecessaryn part ies.

did they, ask any rel ief from this

cer t i f icates of  the L9g9 jud ic ia t

candi,dates narned therein hrere not

This court further fai led to recognize that the

Petit ion set forth two separate causes of action: (1) based on

iI1ega1 cross-endorsement agreements, irnplemented at the l_990

noninating conventions; and (Z) based on the i l legal and

fraudulent rnanner in which the 1990 conventions hrere conducted--

irrespective of any agreement. clearry, the l_9g9 judicial

nominees lrere not necessary part ies for an adjudication relative

to the irnproperry-run l99o conventions. At very least, a notion

to disniss addressed to the Petit ion as a whole had to be denied

for  that  reason a loner  ds a mat ter  o f  law.  orRei1 lv  v .  Executone

o f  A lbany ,  I nc .  ,  L21  App .D iv .2d ,  772  (3 rd  Dep t .  L9g6) .

l'toreover, Respondents did not show how they were

prejudiced by the omission of the L989 cross-endorsed judicial

norninees.

Appellants wil l address the relevance of the other non-
jo ined part ies--also found by th is court  to be ,necessary, , .

A. The Non-cross Endorsed Judicial candidates on The
Norninatinq Certi f icates

Due to an unexpected judiciar vacancy in r-990, each of

the part ies to the l-989 cross-endorsement barter agreement

nominated one candidate that year who was not norninated by the

other party. The Denocrats nominated Joan Lefkowitz tor Justice

of the Supreme court. she won a contested election against

7 3
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George Roberts, the Repubrican nominee. By contrast, Respondents

Howard Mil ler and Francis Nicolai were nominated and elected in

uncontested races in 1990 as part of a cross-endorsements deal.

Their nominations are under direct challenge--not those

of Justice Lefkowitz and Mr. Roberts. see, Matter of Farley v.

M a h o n e y ,  l - 3 0  M i s c . 2 d  4 s s ,  _ ,  4 9 6  N . y .  s . 2 d  6 0 7  ,  6 L L  ( s u p .  c t .  ,

E r i e  eo . ,  1985)  (u . . . a  cand ida te  whose  des igna t i on  o r  nomina t i on

i s  a t  i ssue ,  i s  a  necessa ry  pa r t y . r t )

Nonetheless,  th is  cour t fs  Decis ion s tates that  a l l

judiciar nominees shourd have been joined, including those who

ran contested races. This result obtains from the conclusion

that rrpetitioners object in terns which indicate that they are

chal lenging the cer t i f icates in  the i r  ent i re tyr .  This  incorrect

view is contradicted by ilthe !{HEREFORE clausett of the petition

(R. 23-4) showing that only the nomination and erection of

Respondents Emanuer l i ,  N icora i ,  and Mir rer  are under  d i rect

charrenge--not those of Justice Lefkowitz and Mr. Roberts,

against whom no rel ief is requested.

Appellants do not seek to set aside the entirety of the

nominating cert i f icates, but only such port ion thereof as relates

to the challenged nominations. were the court to grant the

rel ief reguested based on the i l legali ty of the cross-endorsement

agreement implenented at the l-990 conventions, i t  could declare

the cert i f icates of nomination void only as to nominees who were

part ies to this lawsui-t and whose nominati-ons are rat issuer.

Even assuming, arguendo, that Justice Lefkowitz and llr.

1 3
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Roberts  were necessary par t ies,  r ike any other  ar regedly

necessary part ies mentioned by the court, they are each subject

to the courtrs jurisdict ion and could easily have been added.

under CPLR l-013, they could also have easily intervened at any

point--without objection from petit ioners. rndeed, they each

received not ice of  Appel lants t  speci f icat ions of  ob ject ions to

the noninating cert i f icates and conventions (Exhibit nDr).

Nonetheress, neither sought to intervene or to take any other

action to protect their respective interests, i f  they needed

protect ion.

Moreove r ,  t he  Dec is ion  con t rad i c t s  t h i s  cou r t r s

reasoning in i t ,s recent decision in Matter of Michaels v. New

,  I 5 4  A p p .  D i v . 2 d  g 7 3 ,  5 4 6  N . y . S . 2 d

736 (3d Dept .  L9B9).  rn  that  case,  th is  cour t ,  ar though i t  found

the nominating procedures of the poli t ical party defective, held

that i t  was not a necessary party to a proceeding to nurri fy the

cert i f  icates of nornination because it  was not rr inequitably

af fected by [a ]  iudgnent ,  nu l r i fy ing the cer t i f icates.  rn  th is

case, the interests of the candidates in a contested election,

l ike the pol i t ica l  par ty  in  Mat ter  o f  Michaels ,  supra,  are not
I ' inequitably affectedt'  by a judgment null i fying the cert i f icates

of candidates whose norninations resurted from an irregal,

unconstitut ional, fundamental ly unfair cross-bartering agreement

to nominate thern on an uncontested basi_s

Final ly ,  CPLR l -oo1(b)  contemplates excusing non- jo inder

of necessary part, ies ,when justice requiresr, and arlows an

t 4
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action to proceed, even where the necessary party cannot be

joined. As arready noted, that is not the case here. Both

Justice Lefkowitz and Justice Roberts could readily be added by

court direction at this post-election juncture. under such

circumstance and considering the enormous investrnent of legal and

judic ia l  t ine a l ready made in  th is  publ ic  in terest  case,  just ice

requires that the action be allowed to proceed.

B. Th. 1989 Cro=r-E'dor="d Jndi"iul C.rdid"t"=

The l-989 cross-endorsed judicial candidates were not

joined as part ies to this proceeding. Nor, as i l the WHEREFORE

clauserr of the Petit ion shows, was any rel ief asked against them.

As noted hereinabove, under Section 15-102 of the Election Law,

no chal lenge could be made against  L989 jud ic ia l  candidates in  an

Election Law Proceeding brought in 1990. Hence, they hrere not

rrnecessaryrr part ies. such ornitted persons could have sought

interrrention, whether as necessary or proper parties under cpLR

L0L3.  This  case was wel r -publ ic ized--and there is  no cra im,  nor

could there be, that they were unaware of the proceeding. Their

failure to seek intervention shows they have no desire to becorne

part ies and the fai lure of any of the Respondents to irnplead then

shows the lack of  pre jud ice.  c f .  F ink v .  sa lerno Lo5 App.  Div .

2d  489 ,  481  NYs2d  445  (Th i rd  Dep t  ,  ] - g }4 )  ,  app .  d i sm 'd .  63  Ny2d

2L2,  483 NYS2d 2I2 '  472 NE2d 1040,  where in tervent ion was denied

when the proposed intervenors delayed unduly in making their

motion, and there was no clairn they were unaware of the

proceeding earry enough to have made their motion promptly.
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Boards of

'  The Decision also cites as rneeessarlz part iesr the

party County Committees in the Ninth Judicial Distr ict, other

than Respondents $restchester Republican and Dernocratic county

committees, and the county Boards of Erection, other than

Respondent Westchester County Board.

The Westchester entities rirere named in the petitlon

because the challenged nomination of Emanuell i  involves a

westchester County office. Norninations are rnade by the county

poli t ical conmittee and cert i f ied with the County Board of

Elections, jurisdict ion over which would have been necessary to

implement a direction by the Court. No other county committee
'was necessary to  ef fect  complete re l ie f ,  s ince no nominat ions to

judiciar posit ions in any other county are invorved.

Norninations for the off ice of Supreme Court Justice

take place at a district-wide convention over which the county

poli t ical cornnittees and boards of election have no control. No

other county committee or boards of election are involved in the

nomination of any public off icial whose election is challenged by

this proceeding. Thus, Do other such party would be rineguitably

affectedtt by a decision for Appelrants in this proceeding. see,

,
6 8  N . Y . 2 d  7 6 L ,  5 0 6  N . y . S . 2 d  4 3 2  ( 1 9 8 8 ) ,  M a t t e r  o f  B u l e y  v .

T u t a n i a n ,  l - 5 3  A . D . 2 d  7 8 4 , 5 4 4  N . y . s . 2 d  3 g g  ( 3 d  D e p t .  L 9 8 9 )

(Vacancy committee of potit ical party not a necessary party).

Nor are any such part ies required to implement any rel ief against

C. Other County Executive Comrnittees And
Elect ions
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any party hereto.

D. Off icers At Norninating Conventions

Unnamed off icers elected at the conventions are not

under challenge here. Their posit ions were tenporary and l inited

to the pre-erection period. once the erection is over, they are

off j-cio defunctus. The pro tanto invalidation of the nominating

certificates does not require any further action on their part

and no rel ief was sought against thern.

The cases cited in the Decision do not Lnvorve a post_

election situation, such as the instant case. Nor do they

support invaridation of this proceeding by dismissaL of this

Petit ion. rn those cases the petit ions raised objections only to

the technical procedure by which nominations in each case were

made .  Ma t te r  o f  Greenspan  v .  o rRourke ,  27  N .y .2d  g46 ,  3L6

N . Y . S . 2 d  6 3 9  ( 1 9 7 0 )  r  M a t t e r  o f  s a h l e r  v .  c a l l a h a n ,  9 2  A . D . 2 d ,  9 7 6 ,

460  N .Y .s .2d  643  (3 rd  Dep t .  L983)  ( ' , p roceed ing  pu rsuan t  t o

sect ion l -6-Lo2 of  the Erect ion Law for  la te f i r ing of  l is t  o f

p a r t y  m e m b e r s l . . . t ' ) ;  M a t t e r  o f  M c G o e y  v .  B r a c k ,  L o o  A . D . 2 d  6 3 5 ,

473  N .Y .s .2d  s99  (2d  Dep t .  i - 984 )  (pe t i t i on  i nva l i da ted  fo r

insuff icient number of signatures) .

In stark contrast, this Petit ion challenges an i l lega1

and unconstitut ional agreement to control the seLection and

conduct of judges. The nominating conventions at which the

subject cross-endorsements agreement was actualized were not only

themselves v iorat ive of  the Elect ion Law because of  the

fraudulent and illegaI manner in which they lrere conducted--they
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7 8



were used by the party leaders and their judicial nominees as

vehicles wheleby their i I IegaI contract was implemented. A1I of

the cases c i ted in  the Cour t rs  Decis ion,  un l ike th is  one,  address

only narrow, technical objections to norninating petit ions or

conventionsT, rather than the fundamental, larger questions at

issue--the sanctity of the franchise and the integrity of our

democratic and judicial process.

The conclusion reached by the Appellate Division that.
necessary part ies $tere ornitted and that therefore nthis

proceeding is fatal ly defectiverr overlooked the fact that the

cour t ,  under  CPLR 103,  could,  in ter  a l ia ,  have conver ted the

proceeding into an action for a decraratory judgrment--an

appropriate vehicle for the examination of the constitut ional

infringement resulting from the cross-endorsements agreement in

guest ion,  Borvszewski  v .  Brydges,  37 N.y.2d 3G1,  and permi t t ing

joinder of any onitted part ies deemed necessary by the court.

Considering the inportance of establishing the lega1 and ethical

eff icacy of the cross-endorsement judge-bartering agreernent, the

fact that the 1991 phase of the agreernent is already being

impremented preparatory to this yearrs general erections, and

that other sirni lar judicial cross-endorsement deals are in the

rnaking--i t  was, and is, incumbent upon the court to facit i tate a

prompt adjudication on the merits.

7 petit ioner-Appellants do not
waive their t irnely objections to the
which a l l  necessary par t ies had not ice

intend by this argrument
nominat ing cert i f icates

( R .  3 2 - 5 1 - )  .

to
o f
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POINT TIT

LEAVE TO JOrN, TMPLEAD, OR INTERVENE--NOT
DTSMTSSAL--TS THE APPROPRTATE REMEDY FOR ANY
OMITTED PARTY DEEMED NECESSARY BY THE COURT

ft  is  Appel lants t  pos i t ion that  a l though the a l - ternate

avenue of relief by eonversion of this proceeding into a

declaratory judgment  act ion was avai labre,  cpLR Lool  i tse l f

indicates that there was no jurisdict ional non-joinder here8.

As here inabove noted,  under  cpLR 1"00L(a) ,  a  person is  not  a

necessary party i f  rrcomplete rel ief can be accorded between the

persons who are par t ies. . .or  who might  be inequi tab ly  af fected by

a judgmentrr. rn the instant case, the petit ion shows that

cornprete relief courd have been granted against the three

judicial candidates narned without inequitably affect, ing a person

not a party, and that there were no unjoined necessary part ies.

Even assuning necessary part ies hrere not joined,

necessary par t ies are not  a lways ind ispensable par t ies.  Indeed,

the court i tself does not so characterlze then in i ts Decision.

That characterization is l irnited to those cases where the

deternination of the court would adversely affect non-parties.

cas taways  Mo te r  v .  schy re r ,  24  N .y .2d  L2o ,  adhered  to  2s  Ny  2d .

. :  Apart frorn the issue as to Respondentsr lack of standing
to make any motions. by reason of theif being in defaurt, in th;
absence of  a  jur isd ic t ional  non- jo inder ,  the hot ion to  d ismi ; r - ; t
one Respondent should not inure to the benefit  of aIt othei
Respondents who made no motion on that ground. (cf. sni-tn v.
Pach, 30 AD2d 707 in which the court ruled that where a rnoEioiTo
dismj-ss on lack of  subject  mat ter  jur isd ic t ion was served af ter
the t ime when service of the answer was required, the motion
would be denied and defendant required to r l ise i tr" issue bt
answer.  )
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692. The absence of a necessary party does not mandate the

action can proceed without

NY2d  346  (L988) ;  Re  Comcoach

drastic rernedy of disrnissal, i f  the

such joinder, Avers v. Couqhl_in 72

corp .  698 2d  571 cAz NY ( t -983) .

It is respectfully submitted that dismissal in this

case is repugnant to the public interest and should be avoided--

particurarry at this post-erection posture of the instant

proceeding.

'  CPLR r-001(b) speci f icarry provides as forrows:

, rrWhen joinder excused. when a person who
should be jo ined under subdiv is ion (a) has
not been made a party and is subject to the

, jurisdiction of the court, the court shall
order him summoned. rf jurisdiction over trirn
can be obtained only by his consent or
appearance, the court, when iustice requires,
may allow the action to proceed without his
being made a party. i l  (emphasis added)

. Prainry, justice requires this proceeding to continue

until a final adjudication on the merits as to the legality of

the cross-endorsenents judge-bartering agreement and of the

jud ic ia r  norn ina t ing  convent ions .  The reg is ta t i ve  in ten t

expressed in CPLR L00L(b) is ant i thet ical  to dismissal  for  non-

jo inder,  except in the most narrow and l in i ted s i tuat ions--and

then only as a rast resort, without prejudice (epr,R 1oo3), if

there is absolutery no possibirity of bringing in such absent

necessary part ies,  (e.9. ,  when they are outside the courtrs

jur isdict ion--not the s i tuat ion here),  and the act ion cannot

proceed in their absence.

This court apparently overrooked said applicable raw in

2 0 I
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dismissing the Petit ion. rt is respectful ly submitted that

,

6 7  N . Y . 2 d  6 3 4 ,  4 9 9  N . y . s . 2 d  6 4 4  ( L 9 8 6 )  ,  c i t e d  b y  t h e  c o u r t  t o

just i fy  d isrn issal ,  is  a lso inapposi te .  There was no ind icat ion

in that case that petit ioners had even served the init ial

objections, carled for under the Erection Law, on arr charlenged

nomineesr is is the case here. rndeed, the court may have

overrooked the fact that arthough the nominations of Joan

Lefkowl- tz  and ceorge Rober ts  were 
lnot  

be ing charrenged,

Appellants did serve their Specif ications of objections on each

of those individuals (Exhibit nprrl--both of whom were running for

the Supreme Court, without benefit  of cross-endorsements, on the

Democratic and Republican l ines respectively.

Having had due and t inery Inotice of Appelrantsl

objections to the cert i f icates of nomination ensuing fron the

1990 judicial nominating conventions at which they were both

norn inated,  Just ice Lefkowi tz  and Mr.  Rober ts  could have

intervened if  they berieved it  necessary to protect their

in terests .  Mat ter  o f  Mart in  v .  Ronan,  47 N.y.2d 4g6,  4Lg

N.  Y .  s .  2d  42  (L979)  (pe rm i t t i ng  i n te rven t i on  by  necessa ry

part ies) or i f  Respondents deemed thenselves inequitably affected

by their non-joinder, they could have rnoved to irnplead them.

under cpLR roOi- (b) , once the court deterrnines an

omitted party to be necessary and he is within the jurisdict ion

of the court, nthe court sharl order hirn summonedn, or i t  may

allow the action to proceed without him being rnade a party,

2 t
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i .e . ,  the act ion is  not  automat ica l ly  d ismissed.

Had Justice Kahn ruled adversery to Appelrants on

Respondents I non-j oinder obj ection on october 15, l_991_, they

would have st i l l  had t i rne to  br ing in , fust ice Lefkowi tz  and Mr.

R o b e r t s ,  b o t h  o f  w h o m  h a d  a r r e a d y  b e e n  s e r v e d  w i t h

specif ications of objections. The court could have granted

Appellantst reave to amend their petit ion by adding part ies

deemed necessary.  see cpLR s 1oo3 which prov ides that  r [p ]ar t ies

nay be added...by the court on motion of any party or on its own

init iat ive, at any stage of the action and upon such terms as it

nay be just r r .

The transcendent public interest issues affected

this Petit ion denand that the Court exercise its discretion,

this stage, to alrow Apperrants leave to arnend the petit ion

add any parties which the Court f inds necessaryg.

POTNT TV

THE ATTORNEY GENERAL DEFERRED TO
THE STATE BOARD OF ELECTIONS AS THE

, STATE BODY TO BE SERVED IN THE CASE

This Cour t  he ld that  t ' [a ]nother  bas is  for  d isrn issal  o f

this proceeding is Petit ionersr fai lure to serve the Attorney-

Genera l .  .  .  r r  (Exhib i t  t rAr ,  fn .  3  )  .

rt  is respectfulry submitted that this hording must

reeonsidered in light of the fact that no motion was rnade

by

at

to

be

by

9 As shown by Appellantsr Record, Briefs
hereinabove described, Respondents fai led to
technical objections for appel_Iate review.

on Appeal, and as
preserve their
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Respondent New York State Board of Elections to disrniss on that

ground' nor was any objection based thereon included in their

Answer (R. t27). rndeed, that agency had no such objection and

speci f ica l ly  waived serv ice in  th is  proceeding (Exhib i t  ncu) .

Th i s  case  i s  s in i l a r  t o  Du f f y  v .  schenck ,  73  M isc .2d  72 ,  341

N . Y . s . 2 d  3 L  ( s u p .  c t .  N a s s a u  c o . ) ,  a f f i r r n e d ,  4 2  A . D . 2 d  7 7 4 ,  3 4 6

N.Y.s.2d 616 (2d Dept .  L9z3)  ,  ln  which the At torney Genera l

evidenced his awareness of the action by part icipating in an

appeal slten though he had not previously been servedi the Court

held that fai lure to serve the Attorney General did not require

disrn issal .

The Attorney General was aware of this proceeding, and

opted explicit ly not to be involved, deferring to the State Board

of Elections which has its own counsel. See Exhibit fret, as well

as accompanying Af f idav i t  o f  Dor is  L.  sassower.  Herer  ds in

Duffy, the Attorney-General made a conscious decision, in the

one case to part icipate even though not served, in this case, not

to part icipate directly, but instead to rery on the regar

representation of the public agencyrs own counsel.

I t  would work an injustice and offend important public

interests in this far-reaching case to dismiss an otherwise valid

Pet i t ion on the merest  o f  technica l i t ies,  especia l ly  where the

Attorney General explicit ly deferred part icipation to the State

Board of  Erect ions,  and i ts  counsel  so advised ar l  par t ies.

Assuming, arguendo, that fairure to serve the Attorney

General were considered jurisdict iona], non-waivable, and non-

t
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remediabre, the omission can resur-t only in dismissar of the

Petit ion against the state Board of Elections, the onry .state

body or off icersrr naned in the petit ion. see, cpLR 22L4(d) i  see,

D e  c a r l o  v .  D e  c a r r o ,  l , l - o  A . D . 2 d  8 0 6 ,  4 8 8  N . y . s . 2 d  2 2 8  ( 2 d  D e p t .

1985). However, as noted, the New York State Board of Elections

made no motion to dj-srniss by reason of the fai lure to serve the

Attorney-General, nor did i t  include such objection in i ts

Answer, thereby itserf waiving same as a ground for dismissar.

since the court has rured on an issue expressly not

considered by the rower court, peti t ioners are entit led to

renewal  of  the i r  appeal  o f  the Decis ion and Order .  CPLR 222Li

w h i t b e c k  v .  E r i n r s  r s 1 e .  r n c . ,  t - 0 9  A . D . 2 d  1 0 3 2  ,  4 8 7  N . y . S . 2 d  t 4 7

(3d Dept .  L985)  (Mot ion to  renew mot ion to  vacate defaur t

judgnent granted upon showing of cause for not lncluding

informat ion in  or ig inar  submiss ion) ;  see,  Basset t  v .  Bando

s a n q a u  c o .  '  L t d . ,  1 0 3  A . D . 2 d  7 2 8 ,  4 7 8  N . y . s . 2 d  2 g g  ( 1 _ s t  D e p t .

L984) (Motion for renewal granted and order dismissing anshrer and

countercra i rns reversed because r  Ia ]c t ions shourd,  wherever

possible, be resolved on the merits. .  .  rr) i  Esa v. New york

Proper t y  rnsu rance  underwr i t i ng  Assoc ia t i on ,  89  A .D .2d  g65 ,  g66 ,

453  N .Y .s .2d  247 ,  249  ( l s t  Dep t .  LgBz)  (where  an  i ssue  i s  ra i sed

for the f irst t irne sua sponte, the court should exercise i ts

discretion by granting a motion for renewal bringing addit ional

facts bearj-ng on that issue to i ts attention) .

As in  the case of  the non- jo inder  object ion,  i t  is

respectfulry submitted that this court rikewise irnproperry
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deprived Appellants of notice and an opportunity to make an

adequate record on this technical obJection specif ical ly rejected

as a basis for decisj-on by the court below and not, the subject of

a Notice of Appeal by Respondents.

POrNT V

THE JUSTTCES ON THTS PANEL WHO WERE
CROSS-ENDORSED SHOULD RECUSE THEIT{SELVES

Three of the Justices on the paner which heard the

appeal  in  th is  case were themselves products  of  cross-

endorsement arrangements. They are, thus, not disinterested in

the outcome of this l i t igation--which may explain why this Court

decided not to address the serious issues concerning cross-

endorsement agreements, either in generar or as to the specif ic

agreenent involved in this case, or the fact that Justice Kahnrs

disrnissal hras based on a who1ly erroneous view of the facts and

appl icable law.

The cross-endorsements of  these,  as wel l  o ther

Appellate Division judges, i ldy also exprain why this case was

denied the autonatic preference given Election Law cases and not

calendared for oral argument before the Appellate Division on

the rast day of the term, october 19, L991--even though arr

specif ied precondit ions were net by Appellants in order for i t  to

be argued on that date. rndeed, i t  rnay further exprain why even

after Appellantts made formal writ ten applicationlO for the

preference, to which they were entit l_ed to as a matter of r ight,

10  seeExh ib i t s  tE r ,  tF r ,  and ,Gr  toDor i sL .  sassower rsA f f i dav i t .
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that was also denied, with no mention of the support for

Apperlantsr asserted preference, given by the state League of

wonen Voters, which issued a state-wide alert urging that this

case be heard and decided before Election Day. A copy of their

press release to that effect hras appended as Exhibit rAr to

Apper lants t  Repry Af f i rmat ion,  dated october  28,  L99o.

The fairure of judges of this courtrs bench to

disguarify thernselves frorn deciding an appeal in which their

irnpartiality ttmight reasonably be open to questionn or even to

disclose their own cross-endorsements necessari ly erodes public

confidence in the integrity of the judiciary, part icurarry when

the Decision results in dismissar of the petit ion.

In view of the fact that the Petit ion is based on the

unconst i tu t ionar i ty ,  i r legat i ty  and inpropr ie ty  of  cross-

endorsement of judiciar candidates by the two major part, ies (see,

Pet i t ion,  pass imt  R.  pp.  13-25) ,  Appel rants  respect fu l ry  subrn i t

that i t  is unwise, unfair and unethical for any Justice of this

cour t  who has h imsel f  or  hersel f  been cross-endorsed to

part icipate in this proceeding.

A p p e r r a n t s ,  p o s i t i o n  f  o l r o w s  f r o m  f u n d a r n e n t a r

principles of judicial ethics etnbodied in the RuLes of the Chief

Adninistrator of the New York Courts, and the Code of Judicial

conduct. These key precepts mandate that a judge rnust

* rrobserve high standards of conduct so that
the  i n teg r i t y  and  i ndependence  o f  t he
judic iary  may be preserved. i r  (Canon L,  Rules
s  l -oo .  1 )  ;
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rrrespect and cornply with
conduct himself or herself
manner that prornotes public
integrity and impartial i ty
andr l

t h e  l a w  a n d . . .
a t  a l l  t imes in  a
confidence in the
of  the jud ic iary ;

r r d i s g u a l i f y  h i r n s e l f  o r  h e r s e l f  l n  a
proceeding in which his or her inpart ial i ty
night reasonably be questioned. i l  (Canoir
3  ( c )  ( L )  ,  S  1 0 0 . 3  ( c )  ( 1 )  )  .

the supreme court of the united states has affirmed

ttany tr ibunal perrnitted by law to try cases, and controversies not only must be rinUiaseO
but also rnust avoid even the appearance of
b i a s . r r  C _ o n m o n w e a l t h  C o a t i n q J  C o r p .  v .
9gn t i nen ta l  Casua l t y  Co .  |  393  U .S .  L45 ,  LsO,
8 9  S .  C t .  3 3 7 ,  3 4 0  ( 1 9 6 8 ) .

Thus, however confident a judge may be of his or her

own irnpartiality,

be irnpartial, he or she is bound to consider the appearance to

the rit igants and the public of participating in a proceeding.

rn Matter of  Fuchsberg,  426 N.y.s.2d 639 (court  on the Judic iary

L978'), the court, rerying on this "objective factor of the

appearance of impartiality't held that respondent had violated

canon 3(c)(r)  by not wi thdrawing from a case in which he had a

possibre f inanciar interest .  The court  went on to say:
rrwe reach this conclusion without questioning
respondentrs bel ief  in his own i rnpart ia l i ty ,
oF, indeed, the fact  of  h is impait ia l i ty  i ;
contr ibut ing to the decis ion ot  th is c is" .
our concern,  rather,  is  wi th "  [ t ]he guiding
considerat ion. . . that  the aarninistrat ion ofjust ice should reasonably appear to be
dis interested as weII  as 

-Ue 
; ;  in fact .  r l

[ C i t a t i o n s  o m i t t e d . ]  4 2 6  N . y . S . 2 d  a t  6 4 5 .

s e e ,  2 8  N . y .  J u r .  r J u d g e s , x  s  1 7 9  ( 1 9 8 3 )  ( " t r l t  i s  o f  t r a n s -

cendent importance to rit igants and the pubric aenerarry that
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there should not be the sl j-ghtest suspicion

fairness and integrity. ")

a s  t o  [ a  j u d g e ' s ]

This same "guiding consideration" appries in this case.

Justices of the Supreme Court who owe their offices to cross-

endorsement by political parties night reasonably be concerned

with how a decision favorabl-e to Appellants would irnpact on their

own positions, particurarry if i t $rere to be viewed as having

retroactive effect. rndeed, as shown by the accompanying

Affidavit of Doris L. Sassower, the guestion as to retroactive

apprication was expressly raised by the court on orar argument,

when she was asked specificarly by the presiding Justice to

comment on the propriety of the cross-endorsement of certain

other judges many years ago. The presiding Justice, however, did

not revear his own nore recent triple cross-endorsement.

Certainly,  sel f - interested concern for  posi t ion,  salary

and s ta tus  wou ld  ob jec t ive ly  appear  to  compromise  the

impartiality of a Justice considering the petit ion in this

proceeding, whatever the true facts are. Thus canons 1 and 3 (c)

and ss  100. I  and Lo0.3(c )  counser  tha t  any  Jus t ice  o f  the

Apperlate Division, Third Department, cross-endorsed by the

Democratic and Republican parties disgualify himself or herself

frorn any further considerations in this proceeding.
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POTNT VI

ALTERNATTVELY' LEAVE TO APPEAL TO THE COURT
OF APPEALS SHOULD BE GRANTED

The regal issues to be presented to the court of

Appeals  are,  in ter  a l ia ,  as fo l lows:

l-.  Whether the cross-endorsements bartering contract

in issue is an invidious violation of the New york state

constitut ion, the Erection Law of the state of New york, the code

of Judicial Conduct and court rules relative thereto, including

the Rules of the Chief Adninistrator of the Courts and as such,

i l legal ,  vo id,  and against  publ ic  po l icy .

2. Tfhether the Decision of the Appellate Division

deprived Apperrants of the r ight to be heard by an inpart iar

bench in violation of their r ights under the New york State and

united states constitut ions, and whether judges of this court,

thernselves cross-endorsed, should have recused themserves.

3-  Whether  the Appel la te Div is ionrs d ismissal  o f  the

Petit ion against alr Respondents on the ground of Apperlantst

non-joinder of necessary part ies is proper where (a) Respondents

were in defaurt by f i l ing untirnely and unverif ied papers, and,

therefore,  wi thout  s tanding to  ra ise object ions;  (b)  the lower

court expressly refused to address the technleal obJections,

ra i sed  by  bo th  s ides ,  i nc lud ing  spec i f i ca tJ -y  Apper lan ts l

objection that Respondents were in default and the individual

Respondentsr  ob ject ion as to  non- jo inder  of  necessary par t ies;

and (c) Respondents took no separate appeal or cross-appear from

the rower court 's rul ing on that or any other technicar defenses
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or objections, and whether, therefore, the objection of non-
joinder of necessary part ies was not preserved for appellate

review; and (d) only one Respondent made a motion to dismiss on

the ground of non-joinder of necessary part ies.

4. whether al l  part ies necessary for the rerief

sought by Appellants were joined.

5. whether the fairure of the Respondent New york

state Board of Elections to make any motion to dismiss based on

the fai lure to serve the Attorney-General or ral-se any objection

based thereon, dS well as the Attorney Generalrs express waiver

of serrr ice upon his off ice, dispensed with the requirement for

service upon him, and precrudes a disrnissal on that ground.

6. whether in l ight of the transcendent pubric

interest issues involved and the lack of prejudice to Respondents

at  th is  post -e lect ion s tage of  the proceediDgs,  any oniss ion of

necessary part ies can be cured by direction of the court under

CPLR 1001  (b )  .

7. Whether under al l  the relevant circumstances,

disnissar a drastic and inappropriate remedy as a matter of law

and in  the in terests  of  just ice.

Although it  is Apperrantsr posit ion that appeal to the

cour t  o f  Appeals  l ies as of  r ight  pursuant  to  cpLR sec.  560i . (b) ,

it is respectfully requested that in the event the Apperlants are

not entitred to appeal as of r ight, that the Appellate Division

grant pernission for reave to appear to the court of Appeals.
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EONELUSION '

, For al l  the reasons set forth hereinabove and in the

accornpanying support ing papers, i t  is respectfulry prayed that

the rerief prayed for shourd be granted in arl respects.

Dated: Yonkers, New york
J u I y  2 5 ,  1 9 9 1

Respectful ly subnitted,

ELI VIGLIANO, Esg.
Attorney for petit ioners-

Appellants
l-250 Central Park Avenue
P .  O .  B o x  3 1 0
Yonkers,  New york 10704
( e 1 4 )  4 2 3 - 0 7 3 2

On the Br ie f :
Margaret  A.  Wi lson,  Esq.
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