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APPELI,ANTS I MEMORANDI'IU

rN SUPPORT OF SUSJECT MATTER JURISDICTION AS OF RTGHT

TO: New York State Court of Appeals

RE: Castracan v. Colavita

DATE: August L, L99t_

At the outset, it must be noted that this ease was

denied its rightfur preference by the Apperrate oivision, Third

Department. That preference should have been granted under the

Election Law, as well as under the Appellate Divisionrs own rules

(rrAppeals in elect ion cases shal l  be given preferenc€tr ,  Rules of

the Third Department,  sec.  800.16).  The expr ic i t  statutory

direction is that El-ection Law proceedings:

rr . . .shal l  have preference over al l  other
causes in al l  courts".  (Elect ion Law, Sec.
15. LL6) (ernphasis added)

Apperlants, therefore, invoke such mandated right of

preference to obtain an expedited review by this court.

Expedited review is particularly crit ical in l ight of the fact

that the third phase of the subject three-year cross-endorsements

barter contract is being irnplemented in the November 1991_

elect ions.

Apperrants wirl contend on their proposed appear that

denial of the mandated preference by the Appel1ate Division was

manifest error' representing an unwarranted frustration of the

legislative wiII and imperrnissible infringement of constitutional

voting rights, which the aforesaid provision of the Election Law

was specifically intended to protect,

I
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The proposed appear involves questions which are

of public importance, and which require interpretation of

decisions of this court and of the Appellate Division in

cases .

novel,

prior

other

Apperrantsr pet i t ion (R. L6-L7, 22-23) speci f lcar ly

alleges that under the New York State Constitution, the people

are given the right to elect their supreme court judges, and that

a certain cross-endorsements contract entered into between party

leaders and their judicial noninees was in eontravention of that

constitutional mandate and of the staters Election Law designed

to safeguard it.

The pivotal, profound and far-reaching issues reguiring

adjudication by the Court of Appeals are, inter alia:

(1) whether the major party eroas-endorsernents

bartering contract at issue violates the state and federal

const i tut ions and the Elect ion Law by guaranteeing

uncontested elections of supreme court judges and a

surrogate judge. Apperrants contend that such contract,

expressed in resorut ion forn (R. s2-s41, ef fect ively

destroyed the erectoraters right to choose their judges by a

meaningful vote between competing candidates and that it

further unlawfulry irnpinged upon the constitutionarry-

mandated independence of  the judic iary by requir ing

acceptance of cross-endorsement as the price of nomination.

Arso at  issue is the const i tut ional  var id i ty of  a

contracted-for commitment by the judicial norninees for
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early resignations to create new judicial vacanciesl and a

pledge to sprit  patronage after consurtation with the

pol i t ica l  leaders of  both par t ies2.

(21  whe the r  t he  Apper la te  D iv i s ion rs  fa i l u re  to

address these crit icar issues gives r ise to ran appearance

of improprietytt in that three members of the apperrate panel

which rendered the Decision, incrudingr the presiding

justice3, were, themselves products of cross-endorsement

arrangernents. Such rrappearance of irnproprietyrr is rnagnified

by :

(a) the failure of the three cross-

endorsed members of the appellate panel

to disqualify thernselves4 or even to

dlsclose their osrn cross-endorsernents i

( b )  t h e  A p p e I I a t e  D i v i s i o n t  s

rendition of a disrnissal on procedural

L 
9"g,  in ter  ar ia ,  Appel lants t  Reply  Br ie f ,  Exhib i ts  i lA-

ln ,  I tA-2rr  thereto:

2 such commitment and predge by Respondent judicial
noninees, incruding sitt ing judges, 

- 
runJ afour of the code of

Judic iar  conduct ,  canon 7,  . l - . .B.  (c)  nA candidate,  incruding anj -ncumbent  judge,  for  a  jud ic iar  o f f ice . . . . r  shourd not  hake
pledges or.promises of conduct in off ice other than the faithful
and impartiar perforrnance of the duties of the of f  ice. .  .  rr,  

- i ,

weII as of the Rules of the Chief Adrninistrator of the Court,
S e c s .  l - 0 0 . 1 , r  L 0 0 . 2 r  1 0 0 . 3 ( b )  ( 4 ) .

3 presiding Justice Mahoney was tripte cross-endorsed by
the Republican, Denocratic, and conservative part ies.

|  _Disguar i f icat ion is  car led for  under  paragraph c( r . )  o f
t he  code  o f  Jud i c ia r  conduc t  , i n  a  p roceed ing  i n -wn idh 'h i s
impartial i ty rnight reasonably be questioired"
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g r o u n d s ,  n o t  j u r i s d i c t i o n a l ,  n o t

preserved for appellate review, and

readily curable. Such disrnissal by the

Appel late Div is ion was based on an

approach, diametrically opposite to the

approach taken by Justice Kahn and

consented to by the parties. Uoreover,

it failed to afford Appellants the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections were without merit and that

Respondents were without standing to

assert them5.

( c )  t h e  A p p e I l a t e  D i v i s i o n t  s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l y

erroneousr factual and legal finding of

t h  e  S  u p  r e m e  C o u r t  t h a t  t h e

c o n s t i t u t i o n a l i t y  o f  t h e  c r o s s -

endorsements contract could not be

reviewed because there was rno proofrl

5 Appellants have made these objections the subject of a
motion for reargument in the Apperllte Division, wfrich arso
includes, alternativery, a requell for leave to the court of
Appeals. That motion was expressly rnade ttwithout prejudice to
Appellants' contention that their appear ries as ; matter of
right to the court of Appeals uecause of the substantiar
constitutionar issues invorved. . . rf rf the court of Appeals
accepts. Apperlants, appeal as of right, they wirr withariw th;
aforesaid mot ion.
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I n

endorsernent

t h a t  t h e  j  u d i c  j _ a l  n o m i n a t i n g

eonventions did not conform to Election

Law reguirements6.

(d) the Appel late Div is ion's denial

of Appellantsr preference entit lement on

two separate occasions: On october 1g,

1990, when Appellants were denied the

automatic preference to which they were

entitled as a matter of riqht under the

E l e c t i o n  L a w  a n d  t h e  A p p e 1 l a t e

Divis ionrs own rulesi  and again on

October  31 ,  1990,  when Appe l lan ts l

formal application by Order to Sho!,r

Cause was denied by written order of the

Court. All f ive justices deciding that

later motion were themselves cross-

endorsedT--including two justices who

ran uncontested races with rrguadruplstt

e n d o r s e m e n t  b y  t h e  R e p u b l i c a n ,

Democratic, Conservative and Liberal

part ies.

v iew o f  the  apparent ly  w ide-spread c ross-

of Judges on the Appellate Division level, it is

6

7

See Appel lants t  Reply  Br ie f ,  pp.

This fact was also undisclosed.

5

L - 4 i  p p .  2 7 - 2 9 .
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respectful ly submitted that such fact furnishes an added

hrhy this appear shourd be heard by the court of Appeals,

judges are appointed, rather than elected.

reason

whose

Appellants on their appeal from the Appellate Division

order, as werl as from the order of the supreme court, contend

that the disrnissal of the Petit ion constitutes a dangerous

p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e m o c r a t l _ c  p r o c e s s  a n d

constitutionally protected voting rights--and gives a green right

to the major part ies for  cross-endorsement barter ing of

judgeships as an accepted rnodus operandi.

As noted in the Record, the subject 1999 cross-

endorsernent  agreement  spawned another  c ross-endorsement

arrangement in furtherance thereof in L99O as to Respondent

Mil1er. Moreover, according to a news article handed upr with

the courtrs permission, in connection with the orar argument

before the Appellate Division, Respondent lrliller acquired his

seat as a resurt of a trade by the Republicans of three (3) non-

judicial government posts in exchange for the (1) suprene court

judgeship to be fitred by a Repubrican (see, Document #2s1.

As a result of the lower courtst failure to take the

corrective action prescribed by the New york State Constitution

and the Election Law by invalidating the nominations in question,

the 1991 phase of the subJect three year cross-endorsement

contract wil l be implemented as scheduled in this yearrs general

e lec t ions- -unress  fo res tar led  be fore  E lec t ion  Day by  an

unequivocal decision by the Court of Appeals that such contracts

9 8



are  v io la t i ve  o f  the  Const i tu t ion

unethical  and against publ ic pol icy.

and o therw ise  i l1ega l ,

This case gives the court of Appeals an essential

opportunity to update several of its prior decisions. There is a

need for clarif ication of its Decision in Rosenthal v. Harwood,

35 N.y.2d 469, c i ted and incorrectry rer ied on by severar

Respondents in the court berowS. Rosenthal vas not a ease

invorving cross-endorsements with an articurated quid pro q[uo,

but only the endorserRent of a maJor party judicial candidate by a

rninor party. rn that case, the court of Appears said the party

could not nrohibit the candidate from accepting such minor party

endorsement because such restriction--even though in the form of

a partyrs internal by-Iaw--would compromise the independence of

the judicial candidate in exercising hic own judgenent. The

Court of Appeals has not yet ruled on the constitutionality of

major party cross-endorsements under a contract between the party

readers, expressed in written form by resolutions adopted by the

Executive Connittees of both parties, ratif ied by the candidates

at judicial norninating conventions, requiring the judicial

nominees to accept the contracted-for cross-endorsements, as well

as other bargained-for and agreed conditions, i.e., earry

resignations and a pledge to split patronage after consultation

with party bosses (R. 52-54).

I  For
Br ie f ,  Point

fu l l -er  d iscussion, E-€r inter ar ia,  Apper lantsr Repry
I  (pp .  L4-26)
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There is arso a need to update and reaffirrn ,,eopr_e v.

Wi l le t t  '  2L3 N.Y.  359 (191-5)  involv ing the predecessor  sect ion to

present Election Law, sec. l-7-L58, making specif ied corrupt

practices a felony. wil lett involved a rnonetary contribution to

the party chairman to procure a nomination at the judicial

nominating convention for a supreme court judgeship. This court

therein expressry recognized, as a matter of law, what Justice

Kahn chose to disregard: that the corrupt practices provisions of

the applicabte statute (then entit led rrCrimes against the

Erect ive Franchiset t  )  ,  should be construed to  incrude.  .  .  €r

nomination corning out of a poli t ical conventioDn, irrespective of

whether  or  not  such convent ion conformed to procedurar

reguirements of the Election Law. cast,racan v. coravita is

todayrs pernicious counterpart to Willett9--a barter exchange of

judgeships for judgeships, which has already metastasized into a

trade for other non-judicial governmental offices as well.

unfortunatery, the more recent case of peopre v.

Hochberg, 62 AD2d 239, did not reach the court of Appears, which

would have perruitted a ruling by our highest court that an

agreement assuring a candidate of guaranteed victory is a
rrsuf f ic ient ly direct  benef i t . . . to be included within the term
I th ing of value or personal advantagg. r  rr l -O

9

r ( B ) ,  p .

1 0
I ( B ) ,  p .

For furrer discussion, see Apperrantst  Reply Br ief ,  point
Lg  e t  seq .

For furrer discussion, see Appel lantsr  Repry Br ief ,  point
L6  e t  seq .
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A favorable decision to Apperrants in castracan v.

colavita would represent a logical and necessary progression of

thought essential to deal with modern subterfuge by polit icians

ready to elirninate the voters from neaningful participation in

the electoral process. The public interest requires this Courtrs

intervention and an unequivocal ruling that bartering judgeships

is just as bad as buving thenr. rt is an historic opportunity.

The public importance of this case transcends the

parties to this proceedingll. Not only are the l-ssues of rnajor

significance likely to arise again, but over and beyond the

direct effect of this case in restraining the encroachment of

porit icians on the judiciary, a decision for Appelrants would

open the way for judicial selection based on rnerit rather than

party labels and loyalties, which traditionally have excluded as

candidates for  of f ice those outside the por i t ical  power

structure--minor i t ies,  sromen, lndependent and unregistered

voters--no matter how rneritorious.

Decisive adjudication on the rnerits of the issue as to

whether  o r  no t  the  sub jec t  c ross-endorsements  v io la tes

constitutionarry protected voting rights is an irnperative--

affecting, as it does, the rives, l iberty, and property interests

of one and a half rnil l ion residents in the Ninth Judicial

District. The practicar effect of the musical-chair judge-

Rep ly  B r ie f ,  po in t  I f I ,  pp .  3O-3L .

9

1 l -  See Appe l lan ts l

1_01



trading arrangement by

situation in the already

the Court--resulting in

par ty  bossesl2 was to  create a cr is is

backlogged motion and tr ial calendars of

severe, incaIculabIe, and irreversible

inJury not only to lit igants and their farnilies, but to the
publ ic  a t  large.

1'2 The Deal required Republican Respondent Emanuel1i to
resign his fourteen-year suprLne court j^udgesnip after onry
seven months in off ice so as to create a vacancy for Democratic
Respondent county court Judge Nicolai to f irr in January 1991.
The contracted-for resignation by Justice Emanuell i  was t ined so
that Governor cuomo could not f i11 it by interirn appointrnent.

1 0

LO2



l /  
r . ' i '  r

Fugrrnr 0ourt-Apprllutr Dlnlrlol F-r +
0ttrl lultrtul Brpurtnunt

O c t o b e r  1 7 ,  f 9 9 1

62134 -  In the Matter of  MARIO
M.  CASTRACAN Et  d I . ,

Appe l  lan te ,
v

ANTHONY J. COLAVITAT f,s
Cha l rman  o f  t he  Wes tches te r
Republ lcan County Commlt tee,
e t  a l .  ,  R e s P o n d e n t s . '

Mot lon for  reargument  and renewal  and for  fur ther
re l l e f  o t  t  l n  t he  a l t e rna t l ve ,  f o r  pe rm lss lon  to  appea l
to  the  Cour t  o f  Appea ls  den led ,  w l thou t  cos ts .

Cross  mo t lons  fo r  t he  lmpos t t l on  o f  sanc t l ons  and  fo r
f u r t h e r  r e l l e f  d e n l e d ,  w l t h o u t  c o s t s .

MAHONEY, P.J.  '  UIKOLL,  LEVINE, CREI{  I I I  and HARVEY, JJ. ,  coneur .
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