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INTRODUCTION

This memorandum of law is submitted in reply to defendants' opposition to plaintiffs' June

12, 2017 order to show cause for reargument/renewallvacafiir of this Court's May 5, 201 7 decision

and order and May 5,2017 amended decision and order, interposed by Assistant Attorney General

Adrienne Kerwin, who identifies herself as "of counsel" to defendant Attomey General ERIC

SCHNEIDERMAN, attomey for himself and his co-defendants. As AAG Kerwin has combined her

July 21, 2017 opposition with a cross-motion, this memorandum of law is also submitted in

opposition thereto.

AAG Kerwin's opposition/cross-motion consists of her notice of cross-motion, her

affirmation, and her memorandum of law. As hereinafter demonstrated, all three are "frauds on the

court", as that term is definedl- and replicate her modus operandi of litigation fraud that plaintiffs

chronicled by each of their five memoranda of law in their prior citizen-taxpayer action2 and, in this

I "Fraud on the coult", whose definition plaintiffs have repeatedly furnished in this citizen-taxpayer
action and its predecessor, is defined by Black's Law Dictionary Qth ed. 1999) as:

'oA lawyer's or party's misconduct in ajudicial proceeding so serious that it undermines or is
intended to undermine the integrity of the proceeding."

See, also CDRCreances S.A.S. v Cohen, et a1.,23 N.Y.3d 307 (2014):

"Fraud on the court involves willful conduct that is deceitful and obstructionist, which injects
misrepresentations and false information into the judicial process 'so serious that it
undermines . . . the integrity of the proceeding' (Baba-Ali v State,19 NY3d 627,634,975
N.E.2d 475,951N.Y.S.2d 94 [2012] [citation and quotations omitted]). lt strikes a discordant
chord and threatens the integrity ofthe legal system as a whole, constituting 'a wrong against
the institutions set up to protect and safeguard the public' (Hazel-Atlas Glass Co. v. Hartford-
Empite, 322 U.S. 238, 246,64 S. Ct. 997, 88 L. Ed. 1250, 1944 Dec. Comm'r Pat. 675

l94al; see also Koschakv Gates Const. Corp.,225 AD2d315,316,639 N.Y.S.2d 10 ['t
Dept 1996]['The paramount concern of this Court is the preservation of the integrity of the
judicial process'l)."

2 Plaintiffs' five memorandum of law in the prior citizen-taxpayer action are dated May 76,2014, June
16,2014, September 22,2075, November 5,2015, and April 22,2016 - and are so-recited, in this citizen-
taxpayer action, at footnote I of plaintiffs' September 30,2017 memorandum of law and at footnote 2 of
plaintiffs' Exhibit E analysis.



citizen-taxpayer action, by their September 30,2}l6memorandum of law and then by their analysis

of AAG Kerwin's March 22,2017 opposition to their February 15,2017 order to show cause for the

Court's disqualification for actual bias and interestand forvacatur of its December2l,2016 decision

by reason thereof, annexed as Exhibit E to their June 12,2017 ofier to show cause - the same as is

now before the Court.3

Ptaintiff Sassower's June 12, 2017 moving affidavit herein describes the purpose of the

Exhibit E analysis it annexed, stating:

"11. As the May 5, 2017 decision makes no comment or finding with
respect to AAG Kerwin's March 22,2017 opposition papers - as was its obligation

to do pursuant to $ 1 00.3D(2) of the Chief Administrator's Rules Governing Judicial

Conduct - annexed is plaintiffs' analysis thereof (Exhibit E), which I wrote and to

whose accuracy, both factually and legally, I swear. Chronicled therein is the

flagrant fraud of AAG Kerwin's March 22, 2017 opposing affirmation and

memorandum of law that the Court 'overlooked' when it 'Considered' them. Such

defense fraud, to which the Court gave a 'free pass', reinforces the four threshold

integrity issues highlighted by plaintiffs' Exhibit U analysis [ofthe Court's December

21, 2016 decisionl (at pp. 3-8) and, prior thereto, by their September 30, 2016

memorandum of law (at pp. T-6,42-52)-beginning with the Court's duty to make

disclosure of its personal and professional relationships with defendants, with AAG
Kerwin, and with supervisory levels at the Attorney General's office, absent its

disqualifying itself, as no lawyer would do what AAG Kerwin did by herMarch2Z,
2017 opposition papers unless confidentthat abiased and self-interested courtwould

let her get away with it."

Fair to say that Exhibit E is the most important exhibit to plaintiffs' June 12,2017 order to

show cause - and not the least reason because it establishes that, wading through the flagrant deceits

of AAG Kerwin's March 22,2017 opposition papers, she had not denied or disputed the accuracy of

plaintiffs' Exhibit U analysis of the Court's December 21,2016 decision, upon which plaintiffs'

February 15,2017 order to show cause to disqualiff the Court for actual bias was based. This

sufficed to make her opposition to plaintiffs' February 15,2017 order to show cause frivolous, as a

3 The dates of plaintiffs' orders to show cause are being designated not by the subsequent dates on

which they were signed by the Court, but by the dates that they were served upon defendants by e-mail.



motter of low, as plaintiffs' Exhibit U analysis demonstrated that the December 21,2016 decision

had:

"falsif[ied] the record in all material respects to grant defendants reliefto which they

[were] not entitled, as a matter of laut, and to deny plaintiffs relief to which they

[were] entitled, as a matter of law" (p. 1, Exhibit U to plaintiffs' February 75,2017
order to show cause).

AAG Kerwin's July 27,2017 opposition/cross-motion never identifies what plaintiffs'

Exhibit E is - and does not contest its showing that her March 22,2017 opposition papers had not

contested the accuracy ofplaintiffs' Exhibit U analysis ofthe Court's December 21,2016 decision.a

Nor does she take the opportunity to now contest the accuracy of plaintiffs' Exhibit U analysis - or

justifu how the Court's May 5, 2017 decision, in denying plaintiffs' February 15,2017 orderto show

cause, could do so without denying or disputing its accuracy - indeed, by concealing its very

existence. Nevertheless, she blithely purports that the Court should deny reargument/renewal of its

May 5, 2017 decision and May 5, 2017 amended decision pertaining to its December 21,2016

decision. She then takes these three fraudulent judicial decisions - all three proven as such by

plaintiffs' Exhibit U analysis - and, adding to them the Court's subsequently-rendered, comparably

fraudulent, June 26,2017 decision, makes them the basis for her cross-motion.

The record herein is one of symbiosis - the Court, which has a HUGE financial interest in

this citizen-taxpayer action and has relationships with defendants, especially with defendants

CUOMO and SCHNEIDERMAN, under whom it worked during its 30 years in the Attorney

General's office, covers up and facilitates the Attorney General's litigation fraud, by its assistant

attomeys general, who, in turn, cover up for the Court's fraudulent judicial decisions.

a The entirety of AAG Kerwin's response to plaintiffs' Exhibit E analysis is quoted atpages 42-45, infra

- together with plaintiffs' analysis thereof.



This Court's fraud, by its June 26,2017 decision, encompassing and building upon the frauds

of its prior three decisions, is particularized by plaintiffs' analysis of the June 26, 201 7 decision,

annexed to plaintiff Sassower's accompanying affidavit as Exhibit I. AAG Kerwin's fraud, by her

July 2 1 , 201 7 opposition/cross-motion to plaintiffs' instant order to show cause is below.

Bottom line is that the relief compelled by plaintiffs' June 12,2017 order to show cause,

beginning with adjudication of the threshold inteerit), issues relatins to the Court and the Attorney

General, identified at t|7 of plaintiff Sassower's moving affidavit, is even more compelled by the

subsequent record, of which these reply papers are a road map.

Plaintiffs' have repeatedly furnished the Court with the law pertaining to these threshold

integrity issues - as recently as their May 15, 2017 memorandum of law in reply and in further

support of their March 29,2017 order to show cause, at pages 49-63 thereof under the title heading:

..PLAINTIFFS' REQUESTED AFFIRMATIVE RELIEF TO SAFEGUARD THE INTEGRITY OF

THESE JUDICIAL PROCEEDINGS". In the interest of economy, plaintiffs incorporate by

reference its first two sections (at pp. 49-58):

I. The Court's First Threshold Duty:
To Disclose Facts Bearing Upon its Fairness & Impartiality

II. The Court's Second Threshold Duty:
To Ensure that the Parties are Properly Represented by Counsel,

but do repeat, verbatim, changing only relevant facts, its subsequent three sections (at pp. 58-63):

m. The Court's Power under 22 NYCRR $130-1.1(d) to Act
"Upon its Own Initiative" & Impose Costs & Sanctions

against AAG [Kerwin] for her Frivolous Opposition Papers

fV. The Court's Mandatory Disciplinary Responsibilities under $100.3D
of the Chief Administrator's Rules Goveming Judicial Conduct

V. Judiciary Law $487 Provides the Court with a Further Means to Protect

Itself & Plaintiffs from AAG [Kerwin's] Demonstrated Fraud and Deceit.
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AAG KERWIN's IMPROPER & DECEPTM NOTICE OF CROSS-MOTION

AAG Kerwin's notice of cross-motion is procedurally and substantively improper and

deceptive. Procedurally, it is improper because - as AAG Kerwin is presumed to know - a cross-

motion is returnable on the same date as the motion. The return date of plaintiffs' June 12,2017

order to show cause, fixed by the Court, was July 28,20T7 - and that was the return date AAG

Kerwin was required to have designated for her cross-motion. She designated, instead, September l,

20t7.5

Substantively, the requested relief in AAG Kerwin's notice of cross-motion is multiply

deceptive, in seeking:

ooan order (1) granting sunmary judgment on plaintiffs' sixth cause of action and

dismissing the complaint in its entirety, with prejudice pursuant to CPLR 32121'(2)

imposing sanctions pursuant to 22 NYCRR 1 30- 1 .1 ; and (3) granting defendants such

other and further relief as may be just."

With respect to the first request, AAG Kerwin embeds the add-on relief: "dismissing the

complaint, with prejudice pursuant to CPR 3212" - as if it flows naturally upon the granting of

summary judgment to defendants on plaintiffs' sixth cause of action. It does not - and AAG Kerwin

may be presumed to know this in omitting such add-on relief from her affirmation - to which her

notice of cross-motion refers - AND from her memorandum of law, to which her notice of cross-

motion curiously does not refer. In other words, she furnishes NO facts and NO law to justifu the

Court "dismissing the complaint, with prejudice pursuant to CPLR 3212".

The meaning and significance of "dismissal with prejudice" is set forth in Black's Law

Dictionary (8th ed. 2004):

5 This is further detailed by plaintiffs' July 27, 2017 letter to the CourtfNOTICE TO THE
ATTORNEY GENERAL", annexed as Exhibit H-1 to plaintiffSassower's accompanying affrdavit.



"A dismissal, usu. after an adjudication on the merits, barring the plaintiff from
prosecuting any later lawsuit on the same claim. If, after a dismissal with prejudice,

the plaintiff files a later suit on the same claim, the defendant in the later suit can

assert the defense ofres judicata (claim preclusion)."

Such is reflected by the New York Court of Appeals decision in Yonkers Construction Co. v. Port

Authority Trans-Hudson Corp,93 N.Y.2d 375,380 (1999):

"A dismissal 'with prejudice' generally signifies that the court intended to dismiss

the action 'on the merits,' that is, to bring the action to a final conclusion against the

plaintiff (Restatement of Judgments $53, comment c; Restatement [Second] of
Judgments $20, comment d;27 CJS, Dismissal & Nonsuit, $73). We have used the

words 'with prejudice' interchangeably with the phrase 'on the merits' to indicate the

same preclusive effect (Bray v Cox,38 NY2d 350, 353, 355:' Headley v Noto,22
NY2d t,4);',

It is settled law that res judicata does not apply where the granting of a dismissal motion brought

under CPLR $3211(aX7) is based solely on the facial insufficiency of the pleaded causes of action.

In such case:

"the plaintiff may sue anew with a complaint that corects the deficiency. See Addeo

v. Dairymen's Leaque Co-op. Ass'n, 47 Misc. 2d 426,262 NYS2d777l (1965)."
McKinney's Consolidated Laws ofNew York Annotated. Practice Commentaries by
David D. Siegel, C:3211:67 "Impact of Dismissal under CPLR 3211(aX7)".

David D. Siegel, New York Practice $276: Res Judicata Effect on CPLR 3211 Disposition" (2005

ed.).

At bar, the Court's December 2I,2016 decision and order - to which its May 5,2017

decision and order adhered and, by its May 5,20L7 amended decision and order, reinforced -

dismissed nine causes of action of plaintiffs' September 2,2016 verified complaint by granting AAG

Kerwin's September 15. 2016 pre-answer cross-motion to dismiss the complaint for failure to state a

cause of action. made pursuant to CPLR $3211(aX7). In the words of its so-ordering paragraph:

"ORI)ERED that defendants' motion to dismiss the complaint for failure to state a

cause of action is granted with respect to causes of action one through five and seven

through ten and those causes of action are dismissed" (at p. 8).



Consequently, the Court cannot lawfully render an order "dismissing the complaint in its

entirety, with prejudice pursuant to CPLR 3212" - even were it to grant AAG Kerwin's July 21,

2017post-answercross-motionforsummaryjudgmentonplaintiffs'sixthcauseofactionpursuant

thereto.

Nor qan the complaint in a declaratoryjudgment action, such as this, be simply "dismissed",

as AAG Kerwin well knows from plaintiffs' prior submissions, including their September 30, 2016

memorandum of law, whose presentation on the subject (at pp. 12-13) is just as germane now as

then:

"once again, AAG Kerwin conceals that because this citizen-taxpayer action seeks

decl4ratory judgments, it cannot be 'dismissed' - as her cross-motion requests.

Rather, declarations must issue, Seymour v. Cuomo, 180 A.D.2d 215,217-218
(1992); Donovan v. Cuomo,126 A.D.2d 305, 310 (3rd Dept. 1987). As stated in
New York Practice, David D. Siegel, (5th ed. 2011):

'If a plaintiff in an ordinary action loses on the merits, the result is a
dismissal of the complaint. In a declaratory action, othe court should
make a declaration, even though the plaintiff is not entitled to the
declaration he seeks'.fr1 A mere dismissal is not appropriate.fr2 The
court must determine the rights of the parties to the dispute involved
and, if the defendant prevails, the declaration should simply go the

defendant's way.rns If the defendant should move to 'dismiss' the
complaint for failure to state a cause of action, under CPLR
3211(a)(7),the motion in the declaratory context should be taken as a

motion for a declaration in the defendant's favor and treated

accordingly."'

Indeed, quite possibly, the only declarations the Court can properly make based on its

December 21,2016 decision granting AAG Kerwin's pre-answer September 15,2016 cross-motion

to dismiss the complaint for failure to state a cause of action is that each ofthe nine dismissed causes

of action do not state a cause of action. As recognized ir City of Buffalo et al. v. State Board of

Equalization and Assessment et al. ,46 Misc. 2d 67 5;260 NYS2d 71 0 (Sup Ct: Special Term/Albany

Co. 1965):



"'fJpon a motion by the defendant to dismiss the complaint on the ground of its
insufficiency, made before service of an answer, allegations of fact contained in the

complaint are not in issue, and the court can determine only the question of law
whether the pleading is sufficient to withstand challenge by demurrer or by its
statutory modern substitute, a motion to dismiss. If the court denies the motion to
dismiss, then declaration ofrights must await final judgment. Ifthe court grants the
motion to dismiss then it cannot logicalllz grant. at the same time. ajudqment on the

meitsdeclaringtherishtsandlegahelationsof theparties.' (.Rockland Liqht Power
Co. v. Cit-v o-f New York.289N.Y.45.5l Ll942J\." (underlining added).

With respect to the second request, "sanctions pursuant to 22 NYCRR 130-1.1", AAG

Kerwin's notice of cross-motion does not reveal what her memorandum of law buries within its

Point IV. There, under the heading "Defendants are Entitled to Sanctions", whose prefatory

paragraph (at pp. 17-18) purports that the sanctions are "pursuant to 22 NYCRR 130-1.1", A.AG

Kerwin seeks, with respect to plaintiff Sassower:

"forfeiture of her right to access the courts" (at p. 22);

"forfeiture of her right to appear pro se [in] the courts, as well as barring
her from bringing further suits against the defendants related to this claim
and the relevant facts" (at p.25);

o "bar[ring] plaintiff from further pro se litigation against the defendants

without leave of court" (at p.25).

This is NOT relief available pursuant to 22 NYCRR $130-1.1, which is limited to costs, attorney

fees, and financial sanctions. It does not embrace injunctive relief- making her request for sanne, as

if pursuant thereto, a deceit. Moreover, such draconian injunctive relief, akin to a contempt,

mandated that AAG Kerwin specifu it in her notice of cross-motion, either as separately enumerated

relief, or explicitly as part of her third request for o'other and further relief as may be just" - so as to

ensure that plaintiff Sassower's answering papers would not overlook it, which was plainly AAG

Kerwin's intent.6

6 AAG Kerwin's affirmation omits any mention of her request for a filing injunction against plaintiff
Sassower in paragraphs where it should have been identified (flfl3, 15,20).



AAG Kerwin concludes her cross-motion with the sentence "Oral argument is not requested"

- reflective of her knowledge that she has neither facts nor law to support her requested relief and

would be unable to defend against plaintiff Sassower's rebuttal.

AAG KERWIN,s LEGALLY INSUFFICIENT. FRAUDULENT AFFIRMATION

AAG Kerwin's affirmation is legally insufficient, non-probative, and fraudulent in all the

respects of her prior affirmations.

As with her prior affirmations, so her July 21, 2017 affirmation not only fails to assert that it

is "true under the penalty of perjury", but fails to identiff the basis upon which it is made, whether

personal knowledge or information and belief - and, if the latter, the basis thereof.T Suffice to say

that AAG Kerwin has personal knowledge of ALL the papers and proceedings had in the prior

citizen-taxpayer action and, with respect to this citizen-taxpayer action, of ALL the papers and

proceedings, excepting, possibly, as relates to plaintiffs' March 29,2017 order to show cause,

handled by Assistant Attomey General Helena Lynch, denied by the Court's June 26,2017 decision.

Yet she does not attest to the personal knowledge she has.

As with her prior affirmations, AAG Kerwin's July 21, 2017 affirmation is essentially a

vehicle for annexing exhibits - but these have no purpose other than to add bulk to her scant

opposition to plaintiffs' June 12,2017 order to show cause. Indeed, none of AAG Kerwin's 27

tabbed-exhibits - Exhibits A through AA - itemized by her 39-parugraph affirmation, are for

purposes of opposition. They are, instead, for her cross-motion, and mostly for her pretense that they

depict sanctionable conduct by plaintiff Sassower, being, supposedly "frivolous, harassing and

abusive submissions with the court" (1T35); which "all contain improper, abusive and harassing

7 ln the interest of economy, plaintifls rely on their exposition of law on the subject, set forth by their
May 1 5,2017 reply memorandum of law (at pp. 7-8) and, prior thereto, by their September 30,2016 reply
memorandum of law (at pp. 6-7),the accuracy of which is uncontested by AAG Kerwin.



allegations conceming Judge Hartman and the Office ofthe Attomey General" (fl36). This is utterly

false - and establishing this, resoundingly, are the exhibits themselves consisting of hundreds of

pages of plaintiffs' submissions in this citizen-taxpayer action and in the prior citizen-taxpayer

action, all particularized with facts and law in support of plaintiffs' assertions and requested relief,

including with respect to AAG Kerwin's misconduct and that of the Court. Among these exhibits:

. AAG Kerwin's Exhibit D: plaintiffs' Exhibit U analysis of the Court's
December 21,2017 decision/order, which AAG Kerwin includes behind
plaintiffs' two-page February 15,2017 order to show cause and plaintiff
Sassower's six-page moving affidavit supporting it;

o AAG Kerwin's Exhibit U: plaintiffs' analysis ofJudge Roger McDonough's
August 1,2016 amended decision/order in the prior citizen-taxpayer action,
constituting, as well, an analysis of his prior decisions - which plaintiffs
annexed as their Exhibit G to their September 2,2016 verified complaint in
this citizen-taxpayer action.

Tellingly, AAG Kerwin's affirmation does not challenge the accuracy of ANY of the facts

and law presented by plaintiffs in these two exhibits - most importantly, the analyses of the court

decisions - nor in any of her other annexed exhibits. This includes her Exhibits M, V, W, X, Y,

consisting of plaintiff Sassower's correspondence - virtually all of which plaintiff Sassower had

annexed as exhibits to her own sworn affidavits in support of requested relief.

Tellingly, too, although plaintiffs' June 12,2017 order to show cause rests on the facts and

law recited ir1 plaintiff Sassower's June 12, 2017 moving affidavit, AAG Kerwin's July 21,2017

affirmation makes no reference to plaintiffs' moving affidavit and does not dispute its accuracy in

any respect. This includes:

o flfl5-6. 8 ofplaintiff Sassower's moving affidavit, constituting an analysis of
the Court's May 5. 2017 decision and demonstrating it to be "factually and

legally insupportable and fraudulent";

o fll1 of plaintiff Sassower's moving affidavit pertaining to the flagrant
"defense fraud" that the Court's May 5, 2017 decision "overlooked", as

10



demonstrated by plaintiffs' Exhibit E analvsis of AAG Kerwin's March 22.

2017 opposition papers to their February 15. 2017 order to show cause; and

o flfl8-12 ofplaintiff Sassower's moving aflidavit setting forthparticulars ofthe
Court's financial interests. relationships with defendants. and the further
manifestations of its actual bias. requirine disclosure by the Court. absent its
disqualiffins itself.

This alone suffices to make AAG Kerwin's opposition to plaintiffs' June 12,2017 order to

show cause, frivolous and no opposition, a,s a matter of law. Indeed, her affirmation offers

NOTHING in justification of defendants' opposition. Of its 39 paragraphs, only three have any

relevance - and these are noteworthy for what they conceal:

AAG Kerwin's 1J2, which conceals (1) that the specified basis for the

reargument and renewal that plaintiffs' June 12,2017 order to show cause

seeks is the Court's "demonstrated actual bias" by its May 5,2017 decision

and amended decision; and (2) that the specified disclosure that the June 12,

2017 order to show cause seeks is the Court's "financial interest and personal

and professional relationships with defendants and their counsel, including in
the supervisory ranks of the Attomey General's office"; and

AAG Kerwin's '111113-14, which conceal that at issue is the Court's
"demonstrated actual bias", not merely "bias" - and that plaintiff Sassower's

June 12, 2017 moving affidavit furnishes the particulars.

For that matter, AAG Kerwin's July 21, 2017 afftmation of[ers VIRTUALLY NOTHING in

support of her cross-motion for summary judgrnent on plaintiffs' sixth cause of action. The little that

it offers up are:

AAG Kerwin's '1i7, annexing, as her Exhibit C. her January 20. 2017 answer to
plaintiffs' verified complaint - so actually disentitling defendants to summary
judgment that her Jtly 21,2017 memorandum of law makes NO reference to it in its
Point III seeking summary judgment (at pp. 10-17);

AAG Kerwin's fll6, annexing, as her Exhibit I. Chapter 60. Part E. of the Law of
2015,whose unconstitutionality, as written, is the subject of the first two sections of
plaintiffs' sixth cause of action - ALL of whose allegations her July 21, 2017

memorandum of law conceals, notwithstanding seeking sunmaryjudgmentthereon;

AAG Kerwin's fll7, annexing, as her Exhibit J. a copy of the December 24. 2015

Final Report of the Commission on Legislative. Judicial and Executive

11



Compensation - which, in fact, is NOT gennane to plaintiffs' sixth cause of action,

but to their seventh and eighth causes of action, challenging the constitutionality of
Chapter 60, Part E, of the Laws of 2015, as applied - dismissed by the Court's
December 21,2016 decision on the sua sponte ground, unsupported by ANY law,
that the Commission is not aparty;

Indeed, AAG Kerwin's affirmation is largely devoid of substantive content, being a skeletal

recitation of the course of the proceedings in this citizen-taxpayer action and in the prior citizen-

taxpayer action, from which the material facts and law are missingE and/or misrepresentede - so-

proven by the very exhibits she annexes. As illustrative, AAG Kerwin's first paragraph under the

title heading "THE 2014 ACTION", which reads:

"21. In 2014, plaintiffs commenced an action (the '2014 action') making
allegations almost identical to most of those made in this case. A copy ofthe original
complaint from the 2014 action without exhibits, is annexed hereto as Exhibit K."
(underlining added)

In fact, comparing AAG Kerwin's Exhibit K, which is plaintiffs' March 28,2014 verified

complaint in the prior citizen-taxpayer action, with AAG Kerwin's Exhibit A, which is plaintiffs'

September 2,2016 verified complaint in this citizen-taxpayer action, reveals that the earlier pleading

does not make "allegations almost identical to most of those made in this case" - and that the first

four causes of action of the September 2,2016 verified complaint are materially different from the

four causes of action in that first pleading, quite apart from the six additional causes of action the

later pleading presents.

8 Nowhere does her affirmation identify that plaintiffs' lawsuit is a citizen-taxpayer action - and her fl4,
which is otherwise verbatim identical to'!f3 of her MarchZZ,2017 affrmation in opposition to plaintiffs'
February 12,2017 order to show cause, omits its descriptive clause that plaintiffs are"citizentaxpayers".
Tellingly, she has forgotten to remove that descriptive clause in the virtually identical corresponding
portion of her memorandum of law (atpp.l-2).

e AAG Kerwin's'lf5 gives a misleading summary ofthe ten causes of action ofplaintiffs' September 2,

2016 verified complaint, which her memorandum of law then repeats (at pp. l-2). This replicates,

verbatim,fl4 of her March 22,2017 affirmation and memorandum of law (at pp. i -2), notwithstanding its
deficiencies were pointed out by plaintiffs' Exhibit E analysis (at pp. 4-5).
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As for AAG Kerwin's concluding fl39, it states:

"For the reasons discussed in Defendants' Memorandum oflaw submiued herewith,

and incorporated herein, the plaintiffs current motion should be denied in its
entirety, and defendants' cross-motion should be granted."

Yet, as with her prior affirmations, so here: AAG Kerwin does not swear to the truth of her

memorandum of law - the consequence of which is that her factual assertions therein made have no

probative value.

AAG Kerwin's FRAUDULENT MEMORANDUM OF LAW

AAG Kerwin's 27-page memorandum of law consists of four parts: a "Preliminary

Statement" (at p. 1); a "Summary of Relevant Facts and Procedural History" (at pp. l-4); an

"Argument" (at pp. 5-26); and a "Conclusion" (atp.27).

AAG Kerwin's "Preliminarv Statement" (at p. 1)

AAG Kerwin's "Preliminary Statement" is two paragraphs, each materially misleading.

The first paragraph (at p. 1) materially misrepresents the first branch of plaintiffs' June 12,

2017 order to show as seeking an order: "granting re-argument and renewal of defendants' motionto

dismiss, pursuant to CPLR 2221" - in other words, reargument/renewal of AAG Kerwin's

September 15,2016 dismissal cross-motion, adjudicated by the Court's December 2I,2016 decision.

This is false. The first branch seeks an order:

"graqting reareument and renewal. pursuant to CPLR $2221, of Judge Hartman's
May 5, 2017 decision and order and of her May 5, 2017 anended decision and order

and, upon the granting of same, vacating them by reason of her demonstrated actual

bias - and, in conjunction therewith, as well as if denied, disclosure, pursuant to

$100.3F of the Chief Administrator's Rules Governing Judicial Conduct, of facts

bearing upon her faimess and impartiality, specifically as to her financial interest and

personal and professional relationships with defendants and their counsel, including

in the supervisory ranks of the Attorney General's office".

This is the relief reflected by fl2 of AAG Kerwin's own affirmation which identifies that the

first branch of plaintiffs' June 12,2017 order to show cause is for an order:

l3



"granting re-argument and renewal of the court's May 5, 2017, decision and order

and May 5,2017, amended decision and order or, in the alternative, 'disclosure,

pursuant to 100.3F of the Chief Administrator's Rules Governing Judicial Conduct,

of facts bearing upon' the fairness and impartiality of the court".

Worth), of note is that only in this !12 of her affirmation does AAG Kerwin reveal. albeit

without specifics. plaintiffs' request for disclosure. It appears nowhere in her memorandum of law.

thereb..r conseding. as a rnarer qf /anal. that defendants have neither facts nor law with which to

oppose what nlJ3. 8-12 of plaintiff Sassower's movine affidavit highlight to be a mandatory

obligation of the Court. whose violation gives rise to disciplinary consequences.

As to the second parasraph (at p. 1), pertaining to AAG Kerwin's July 21,2017 cross-

motion, it is materially false and misleading in stating:

"...the only cause of action that survived defendants' motion to dismiss was

plaintiff s sixth cause of action, which asserts that the 2015 legislation that created

the Commission on Legislative, Judicial and Executive Compensation (the

'Commission') is unconstitutional, because, among other things, it violates the

separation of powers doctrine and improperly delegates legislative function to the

Comtnission. Since this issue is one of law only. no discovery is necessary."

(underlining added).

Tellingly, AAG Kerwin does not here state that the sixth cause of action, in its entiretv, did not

survive defendants' dismissal motion - ffid, as evident from Judge Hartman's December 21,2016

decision and from AAG Kerwin's own March 22,2017 opposition memorandum of law to plaintiffs'

February 15,2017 order to show cause (at p. 3), it did. That includes its sub-cause E as to which the

factual issues are considerable in light of AAG Kerwin's January 20,2017 answer denying all its

allegations - annexed as Exhibit C to her July 2l,2Al7 afftrmation, but nowhere referred-to by her

memorandum of law.
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Ar\G Kerwin's *Summary of Relevant Facts and Procedural Historyn' (at pp. 1-4)

This section consists of four subsections, each materially false and misleading.

Subsection A (at pp. 1-2)

AAG Kerwin's subsection A, "Causes of Action Asserted in Complaint", is essentially

verbatim identical to the identically-titled subsection A of her March 22,2017 memorandum of law

in opposition to plaintiffs' February 15,2017 olrcer to show cause (at pp. L-z).'o AAG Kerwin's

subsection A is therefore materially misleading in all the respects identified by plaintiffs' Exhibit E

analysis thereof (at pp 4-5). As she does not deny or dispute the accuracy of that Exhibit E analysis,

such disposes of her repetition here, as well.

The only significant change to AAG Kerwin's regurgitation is her addition of a footnote 2.

However, its content is essentially verbatirz identical to subsection B of her March 22,2017

memorandum of law (at pp. 2-3), excepting that it removes its title "Similar Citizen-Taxpayer Action

Commencedin20!4". Here, too, AAG Kerwin's replication is notwithstanding its material falsity

was set forth by plaintiffs' Exhibit E analysis (at pp. 5-6). Again, as she does not deny or dispute the

accuracy of plaintiffs' Exhibit E analysis, such disposes of her repetition in her footnote 2.

Subsection B (at pp.3-4)

AAG Kerwin's subsection B, "Decision and Order Dated December 2 1,2016 (Amended May

5,2017)--is essentially verbatim identical to subsection C of her March 22,2017 memorandum of

law (at pp. 3-4),'r identified by plaintiffs' Exhibit E analysis as "simply repeat[ing], in conclusory

fashion, the dispositions of Judge Hartman's December 21,2016 decision - citing the decision, in

substantiatien." As the fraudulence of Judge Hartman's December 21,2016 decision is particularized

10 Essentially the whole of this one-paragraph subsection is averbatim repetition of![5 of her affirmation,

misleadingly paraphrasing the ten causes of action of plaintiffs' September 2,2016 verified complaint.

1r Likewise, it is identical to tT5 of her instant affirmation and fl4 of her March 22,2014 affrrmation.
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by plaintiffs' analysis of it - annexed as Exhibit U to their February 15,2017 order to show cause,

whose accuracy AAG Kerwin does not deny or dispute - such disposes of this subsection, except for

its last sentence, disposed of by page 7 of plaintiffs' Exhibit E analysis.

Subsection C (at p. 4)

AAG Kerwin's subsection C, "Decision and Order Dated May 5, 2\l7",consists oftwo one-

sentence paragraphs, each materially false and misleading.

The first one-sentence paragraph (at p. 4) pertains to plaintiffs' February 15,2017 order to

show cause, signed by the Court on February 21,2017. The only information furnished about its

content is a misleading paraphrase of its requested relief. Materially concealed are: (1) the grounds

upon which plaintiffs sought the Court's disqualification, to wit, its "demonstrated actual bias and

interest"; and (2) plaintiffs' alternative request, if disqualification were denied, that the Court

disclose facts bearing upon its fairness and impartiality.

As for the second one-sentence paragraph (at p. 4), it recites the conclusory grounds upon

whichthe Court's May 5, 2017 decision and orderdeniedplaintiffs' February 15,2017 orderto show

cause, the fraudulence of which is the basis for plaintiffs' June 12, 2017 order to show cause.

Subsection D (at p. 4)

AAG Kerwin's subsection D, "Decision and Order Dated June 26,2017-,consists of a single

two-sentence paragraph. The first sentence (at p. 4) summarizes the relief sought by plaintiffs'

March 29,2017 order to show cause, with the second sentence (at p. 4) merely identifuing that the

Jwre 26,2017 decision and order "denied the relief in its entirety". The fraudulence of this latest

decision, which AAG Kerwin does not reveal, but which would have been readily-discemible to her,

is set forth by plaintiffs' analysis thereof, annexed as Exhibit I to plaintiff Sassower's accompanying

affidavit.
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AAG Kerwinns "Argument" (at pp. 5-26)

Point I (at pp. 5-9)
Conceals Plaintiffs' Entitlement to Reargument and Renewal

AAG Kerwin's Point I is falsely titled "Plaintiff Fails to Set Forth Grounds to Reargue or

Renew her Opposition to Defendants' Motion to Dismiss" - misrepresenting that plaintiffs are

seeking reargument and renewal of their September 30, 2016 opposition to AAG Kerwin's

September 15,2016 cross-motion to dismiss, when, in fact, they are seeking reargument and renewal

of the Court's May 5, 2017 decision and May 5, 2017 amended decision, which denied their

February 15,2017 order to show cause for the Court's disqualification, vacatur of its December2l,

2017 order, and, if denied disclosure. It consists of an introductory paragraph (at p. 5), followed by

two sections, one on reargument (at pp. 5-9) and one on renewal (at p. 9).

The introductorv paragraph (at p. 5) is two sentences, each fraudulent. The first sentence

reads:

"The plaintiff has brought vet another order to show cause seeking the same relief
previously rejected by the court." (underlining added).

This is false. PlaintifFs' June 12,2017 order to show cause is for reargument/renewaUvacatur of the

Court's May 5, 2017 decision and May 5, 2017 arrended decision - and plaintiffs brought no other

motion for that relief - and none was "previously rejected by the court".

The second sentence (at p. 5) states:

"Plaintiff appears to set forth her arguments supporting reargument and renewal in
her 'Moving Affidavit,' which focuses on an unsupported assertion that Justice

Hartman has a bias or conflict of interest that disqualifies her from presiding over this

case. Plaintiff points to the court's May 5, 2017, decision and order, and May 5,

2017, amended decision and order 'as evidence of the court's actual bias,' see

Moving Affidavit at fl5, without ever identifying any requisite proof, and claims that

the decisions were 'factually and legally insupportable and fraudulent,' see id., too

short, see id. at fl6, and failed to address plaintiff s 'analysis.' See id."
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This is utterly deceitful, beginning with the word "appears" and the quotation marks around "Moving

Affidavit" - culminating in the outright lie that plaintiffs' arguments are "unsupported" and are

"without ever identiry '. Establishing this are the two paragraphs of the

"Moving Affidavit" to which AAG Kerwin cites, !ftf5-6 - ffid, additionally, paragraphs of the

"Moving Affidavit" to which she does not cite, none more important thant]f8, which, r:nder the title

heading "THE GROLTNDS FOR REARGUMENT", identifies, expressly, that it is presenting an

analysis of Judge Hartman's May 5, 2017 decision, framed by the threshold issue of disclosure.

These three paragraphs, whose accuracy AAG Kerwin does not contest, are as follows:

"5. The basis for the requested relief [sought by plaintiffs' June 12,2017

order to show cause] is that the Court's two May 5,2017 decisions are factually and

legally insupportable and fraudulent, further demonstrating the actual bias that this
Court demonstrated by its December 21,2016 decision that was the basis for
plaintiffs' February 15,2017 order to show cause, whose substantiating proof was

plaintiffs' 23-page, single-spaced analysis of the December Zl, 2016 decision,

annexed as Exhibit U.

6. In denying plaintiffs' February 15,2017 order to show cause, this
Court's barely l-ll2-page May 5, 2017 decision (Exhibit A-2) makes no mention of
plaintiffs' Exhibit U analysis, whose accuracy it does not contest. Nor does it
mention or contest the accuracy of plaintiffs' 53-page September 30, 2016
memorandum of law on which the Exhibit U analysis principally relies. Instead, the

decision disposes of the February 15,2017 order to show cause by two short

conclusory paragraphs oftwo sentences and three sentences, respectively, neither

identifying a single fact other than that 'Plaintiff correctly points out that the Court['s
December 21, 2016 decision] failed to 'recite the papers used on the motion,' as

required by CPLR 2219(a).' These two paragtaphs follow upon a two-sentence

introductory paragraph which conceals the alternative relief specified by the first
branch of the February 15,2017 order to show cause in the event the Court did not

disqualiffitself, towit,'disclosure,pursuantto $l00.3FoftheChiefAdministrator's
Rules Governing Judicial Conduct, of facts bearing upon [its] fairness and

impartiality.' The May 5,2017 decision makes no disclosure."

8. Instructive of the Court's obligation to make disclosure and address

whether it should disqualify itself, even in the absence of a formal motion for its
disqqalification - and to do so, threshold, before determining the motion before it - is
the decision 'Trimarco v. Data Treasury Corp.,2014 NY Slip Op 30664[U] [Sup Ct,

Suffolk County 20741'- cited by its May 5, 2017 decision (at p. 2).
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Yet the Court' s May 5, 20 1 7 decision, like its Decemb er 21 ,20 1 6 decision,

not only makes no disclosure, it conceals that plaintiffs even requested disclosure.

The specifics of plaintiffs' disclosure requests, as stated initially in their
September 30,2016 memorandum of law (at p. 5) and then quoted, verbatim,intheir
Exhibit U analysis of the Court's December 21,2016 decision, are no less germane

now, as then, and were as follows:

' ...apartfrom this Court's $60,000-a-yearjudicial salary interest, plus

the additional thousands of dollars in salary-based, non-salary

benefits challenged by this citizen-taxpayer action, are the Court's
professional and personal relationships that led to its being appointed
to the bench by defendant Governor Cuomo and confirmed by
defendant Senate, last year, after 30 years of employment in the

Attorney General's office, including as an assistant solicitor general

to defendant Attorney General Schneiderman and, before that, as an

assistant solicitor general to then-Attorney General defendant
Cuomo.fr4' (Exhibit U analysis, at p. 6).

The Court responded to this - and to the balance of plaintiffs' Exhibit U
analysis on which their February 15, 2017 ofier to show cause for its disqualification
rested - with three sentences in its May 5,2017 decision:

' . . . plaintiff has not alleged a proper ground for disqualification. The
undersigned Judge has no interest in this litieation or blood relation or

affinity to any party hereto (see People v. Call,287 AD2d877 ,878-
879 l3d Dept 20011; People v Call,287 AD2d877 l3d Dept 20011;

Trimarco v. Data Treasury Corp.,2014 NY Slip Op 3066a[U] [Sup
Ct, Suffolk County 20147, citing Paddockv. Wells,2Barb. Ch. 331,

333 [Chancellor's Ct 1847]). Plaintiffs' conclusory allegations of
bias and fraud are meritless.' (at p. 2, underlining added).

Suffice to note that even Judge McDonough, in denying plaintiffs' requests for his

disqualification, did not purport that he had 'no interest'. Rather, and without
revealing that the case before him involved the unconstitutionality and unlawfulness

ofjudicial salary increases, he stated:

'The alleged financial conflict that plaintiffs describe is equally

applicable to every Supreme and Acting Supreme Court Justice in the

State of New York, rendering recusal on the basis of financial interest

a frrnctional impossibility (see, Matter of Maron v Silver, 14 NY3d
230,248-249 [20r2]).',

Inasmuch as the first branch of plaintiffs' March 29,2017 order to show

cause is for summary judgment on their sixth cause of action to void the statute that

sinceApril l,20l6hasraisedtheCourt'ssalarybyover$20,000 ayear andthatwill
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raise it by another $10,000 on April 1, 2018, and will result in the voiding of the
predecessor statute that gave its salary a $40,000 boost, with the consequence that its
yearly salary will plummet from its current $193,000-plus to $136,700 - on top of
which it will be subject to a claw-back of approximately $100,000 since it took the
bench two years ago, this Court must disclose the basis for its bald declaration that it
has 'no interest in this litigation'. Certainly, such declaration gives the appearance
that it is not fair and impartial, as no fair and impartial judge would make so false a
claim.

In that connection, the Court should also disclose whether it agrees with the
position, asserted by plaintiffs before Judge McDonough, but ignored by him, that:

'A judge can be financially interested, yet nonetheless rise above that
interest to discharge his duty. A judge who cannot orwill not do that
and so-demonstrates this by manifesting his actual bias - must
disqualifu himself or be disqualified.' (underlining in the original) n'0.

As plaintiffs' February 15, 2017 order to show cause for the Court's
disqualification was not only for 'interest', but, in the f,rrst instance, for
'demonstrated actual bias' - as to which plaintiffs furnished their Exhibit U analysis
of its December 21, 2016 decision as the prima facie proof - the Court must
additionally disclose the basis upon which its May 5, 2017 decision, without
identifying the Exhibit U analysis or contesting its accuracy in any respect, baldly
proclaimed 'Plaintiff s conclusory allegations of bias and fraud are meritless.' Here,
too, no fair and impartial judge would make so false a claim.

Likewise, the Court must disclose the basis upon which its May 5,2017
decision makes the one-sentence declaration'plaintiffhas not established 'matters of
fact or law' that the Court 'overlooked or misapprehended,' or new facts that would
warrant renewal or reargument' - which, as to reargument, is belied by the Exhibit U
analysis and, as to renewal, is belied by the responses to plaintiffs' FOIL requests
pertaining to the Court's 30-year tenure at the Attorney General's office, working for
defendants CUOMO and then SCHNEIDERMAN and its appointment to the bench
by defendant CUOMO, confirmed by defendant SENATE - which, like Exhibit U,
were exhibits to plaintiff SASSOWER's moving affidavit and summarized therein
(fl,lTe-11).

As to the Court's 3O-year tenure at the Attorney General's office, disclosure is

certainly warranted as to its personal and professional relationships with named
defendants SCHNEIDERMAN and CUOMO, with Attomey General supervisory
staff, and with AAG Lynch and AAG Kerwin, given its complete cover-up of the
Attorney General's flagrant litigation fraud and disregard ofthe interests ofthe state.

<crn4 See plaintiffs' Exhibit G analysis of Judge McDonough's August 1,2016 decision,
annexed to their September 2, 2016 verified complaint (at pp. 1l-14, under the section
heading: 'The Threshold Issue of Justice McDonough's Disqualifiing Actual Bias, Born of
his Financial Interest - Shoved to the Back & Covered-Up')."
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In that regard, disclosure is warranted as to whether the Court, when it worked in the

Attorney General's office, itself was a practitioner of the AG's modus operandi of
litigation fraud (ExhibitT-a), such that it cannot now blow the whistle on what it
itself did.

Then, there is a reasonable question as to whether, given all the

circumstances, including plaintiffs' April 10,2017 and April 21,2017 complaints to

supervising judges about its demonstrated actual bias and its subsequent further
demonstration of actual bias by its May 5,2017 decision, as herein summarized,
make 'the risk of bias [] too high to be constitutionally tolerable'. As to this
disqualification standard, the United States Supreme Court rendered a decision on

March 6,2017 in Rippo v. Baker,580 U. S.-, stating:

oUnder our precedents, the Due Process Clause may sometimes demand

recusal even when a judge "ha[s] no actual bias." Aetna Life Ins. Co. v.

Lavoie,475U. S. 813, 825 (1986). Recusal is required when, objectively
speaking, 'the probability of actual bias on the part of the judge or
decisionmaker is too high to be constitutionally tolerable.' Withrow v.

Larkin, 421 U. S. 35, a7 0975); see Williams v. Pennsylvania,5T9 U. S.

_, 
- 

(2016) (slip op., at 6) ('The Court asks not whether a judge

harbors an actual, subjective bias, but instead whether, as an objective
matter, the average judge in his position is likely to be neutral, or whether

there is an unconstitutional potential for bias' (internal quotation marks

omitted)). . ..the question our precedents require [is]: whether, considering
all the circumstances alleged, the risk of bias was too high to be

constitutionally tolerable. "' (Plaintiffs' May | 5, 20 17 reply memorandum

of law, at pp. 52-55).

Subpoint A: Reargument (at pp. 5-9)

The bulk of AAG Kerwin's Subpoint A, "Plaintiff is Not Entitled to Reargument", (at pp. 5-

9) regurgitates, largely verbatim, Point I of her March 22,2017 memorandum of law bearing the title

"Plaintiff Does Not Identiff any Valid Ground to Disqualift Judge Hartman from Adjudicating this

Litigation" (at pp. 4-7). Asthe fraudulence ofthat earlier presentation is particularized by plaintiffs'

Exhibit E analysis (at pp. 7-ll) - and AAG Kerwin does not deny or dispute its accuracy in any

respect - suqh disposes of its regurgitation here.

The only new portions of AAG Kerwin's Subpoint A are its first two paragraphs and last

paragraph. The first paragraph (at p. 5) unremarkably recites and quotes from CPLR $2221(e) asto
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the grounds of reargument - the same as AAG Kerwin had recited and quoted at Point II of her

March 22,2017 memorandum of law (atp.7). She then continues (at pp. 5-6) as follows:

"Plaintiff argues that, because it failed to agree with her, the court "overlooked or
misapprehended' ALL the facts, law and legal argument presented by plaintiff[]...'
See Moving Affidavit at'lf7 (emphasis in original). See also pp. 9-10. From the best

defendants can decipher, the plaintiff claims that Judge Hartman should be

disqualified from presiding over this case because Judge Hartman (1) worked at the

Attorney General's Office for thirty years, see id. at p. 8; (2) previously worked for
defendants Cuomo and Schneiderman, see id.; (3) was confirmed by the defendant

Senate, see id.; (4) is paid a judicial salary, see id. atpp.6-7; and (5) is the subject of
complaints made by the plaintiff to supervising judges. See id. at p. 8. Plaintiff
alleges here that Judge Hartman did not consider these things when she failed to

recuse herself from hearing this case."

This is utter fraud. Plaintiffs' reargument is not based on the Court's "fail[ing] to agree" with

plaintiff Sassower. Rather, as is clear from the very fl7 AAG Kerwin cites, and from !|t|5-6, to which

her introductory paragraph has cited, plaintiffs' reargument is based upon the facts, law and legal

argument presented by their February 15,2017 order to show cause that the Court's May 5,2017

decision conpealed because they were dispositive of plaintiffs' entitlement to the relief sought - and

none more so thanplaintiffs' Exhibit U analysis of the Court's December 21,2016 decision. AAG

Kerwin does not dispute that the Court's May 5, 2017 decision conceals the very existence of

plaintiffs' Exhibit U analysis - or that the Exhibit U was and is dispositive of plaintiffs' entitlement

to the Court's disqualification, vacatur of its December2l,2017 decision-and, if denied, disclosure.

Nor is there anything difficult to "decipher" about plaintiff Sassower's "Moving Affidavit".

It sets forth the basis ofthe Court's disqualification clearly and with particulars: its "actual bias", as

manifested by its May 5, 2017 decision and amended decision, whose indefensibility, factually and

legally, the "Moving Affidavit" summarizes by its til}5-6, 8, and 10-11.

As for the five supposed grounds for the Court's disqualification that AAG Kerwin claims to

have "decipher[ed]", these are, as reflected by the cited pages 6-8 of the o'Moving Affidavit", the
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financial interests and relationships propelling the Court's actual bias, as to which plaintiffs' June 12,

2017 order to show cause seeks disclosure from the Court, should it not disqualify itself.

AAG Kerwin's next paragraph (at p. 6) is utter gobbledygook. It states:

"Importantly, in the application presently before the court, the plaintiff does not
attack the substance of the court's May 5, 2017 ,amended decision and order (i.e. the
decision on defendants' motion to dismiss), but only the court's jurisdiction to decide

it. Whether the court is disqualified from presiding over this case was decided in the

court' s May 5, 20 I 7 decision and order (1. e. the decision on plaintiff s February 2 1 ,

2017, order to show cause). However, the court did not overlook or misapprehend

any issues of law or fact in finding that the plaintiff failed to allege facts requiring
judicial disqualification. See Kerwin aff. at Exh. E, p.2." (at pp. 5-6)

This is false. Plaintiffs' June 12,2017 order to show cause challenges the substance of the

May 5, 2017 arnended decision, inasmuch as, excepting its last page recitation of "Papers

Considered", it is the SAME as Judge Hartman's December 21,2016 decision, whose fraudulence is

proven by plaintiffs' Exhibit U analysis.

As for AAG Kerwin's pretense that because the May 5,2017 decision decided that the Court

is not disqualified, it is not disqualified - thereupon following this circular, ipsi dixit reasoning with

the conclusory declaration: "the court did not overlook or misapprehend any issue of law or fact in

finding that the plaintiff failed to allege facts requiring judicial disqualification" - this is not a

justification of the correctness of the May 5, 2017 decision, as to which AAG Kerwin makes no

showing, whatever.

Subpoint B: Renewal (at n. 9)

AAG Kerwin's Subpoint B, "Plaintiff is Not Entitled to Renewal", consists of two

paragraphs.

Her first paragraph (at p. 9) simply quotes CPLR $2221(e) governing renewal - the same as

AAG Kerwin had recited in her March 22,2017 memorandum of law (atp. 12) - that renewal "shall

be based upon new facts not offered on the prior motion that would change the prior
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determination...fand] reasonable justification for the failure to present such facts on the prior

motion".

Her second paraqraph (at p. 9) then states:

"Plaintiff does not claim any change in the law that would affect the decision &
order. She alleges only 'new facts' as follows:

'all the supervening facts further manifesting the Court's actual bias.

spanning the 2-112 months from mv express mailing of the February

15.2017 order to show cause to the Court to its May 5.2017 decision

and amended decision. These facts, so depraved and lawless that I
could not possibly have even anticipated them, encompass plaintiffs'
March 29,2017 order to show cause and the Court's without-reasons
denial of the requested TRO, the Court's without-reasons denial of a
prompt evidentiary hearing on plaintiffs' entitlement to the
preliminary injunction to which they have a prima facle summary
judgment entitlement without a hearing, and the Court's willful,
deliberate, and sustained violation of the expedition mandated by
State Finance Law $123-c(a) with respect thereto, as likewise with
respect to plaintiffs' February 15,2017 order to show cause.

See Moving Affidavit at fll3 (emphasis in the original). Since plaintifl again, cannot

meet her burden, her motion for renewal should be denied."

This is utterly fraudulent. It is AAG Kerwin who has not met "her burden", as she does not

challenge ANY of the "supervening facts further manifesting the Court's actual bias", recited by fl13,

which she truncates - including their sufficiency for purposes of renewal. As such, her opposition

to renewal is "frivolous", pursuant to 22 NYCRR $130-1.1.

AAG Kerwin's Point II (at p. 10)

Conceals Plaintiffs' Entitlement to Vacatur
of the Court's May 5,2017 Decision and Order
& May 5,2017 Amended Decision and Order

The two paragraphs that are AAG Kerwin's Point II "PlaintiffFails to Establish Any Basis to

Vacate Either of the Court's Decisions and Orders" replicate, essentially verbatim, Point III of her

March 22,2017 memorandum of law (at p. 13) entitled "Plaintiff Fails to Establish Any Basis to

Vacate the Decision and Order". The fraudulence of that earlier presentation, pertaining to the
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Court's December 21,2016 decision/order, is particularized at pages 2l-22 of plaintiffs' Exhibit E

analysis - and AAG Kerwin does not deny or dispute its accuracy in any respect. Such identically

disposes of AAG Kerwin's Point II pertaining to the Court's May 5, 2017 decision/order and

amended decision/order.

AAG Kerwin's Point III (at pp. 10-17)
Does Not Support the Granting of Summary Judgment to Defendants

on Plaintiffs' Sixth Cause of Action

AAG Kerwin's Point III ,"Defendants are Entitled to Summary Judgment on Plaintiffs' Sixth

Cause of Action", is predicated on fraud. It consists of two prefatory paragraphs followed by two

subparts.

The first orefatory paragraph (at pp. 10- 1 1) states in the second of its two sentences:

"The only portion of
to dismiss, are the claims that (1) the statute creates an unconstitutional delegation of
legislative powers by according certain actions of the Commission the 'force of law'
and (2) the legislation violates Article XIII, $7 of the New York State Constitution,
which states that the compensation of public officers 'shall not be increased or
diminished during the term for which he or she shall have been elected or
appointed.'to5" (underlining added).

AAG Kerwin's assertion that only a portion of plaintiffs' sixth cause of action survived defendants'

motion to dismiss is a flagrant fraud. The entirety "survived" - as is clear from the discussion of the

sixth cause of action in the Court's December 2I, 2016 decision (at pp. 6-7) and its ordering

paragraph (at p. 8):

"ORI)ERED that the motion to dismiss for failure to state a cause of action is denied
with respect to cause of action six".

Tellingly, AAG Kerwin does not identifr where and by what language the December 2I,2016

decision dismissed portions of the sixth cause of action. Her deceit here replicates AAG Lynch's

deceit by her April 21 ,2017 opposition papers to plaintiffs' March 29 ,2017 order to show cause that

the December 21,2016 decision had preserved only the first and third sub-causes of the sixth cause
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ofaction.r2 Thiswasexposedbyplaintiffs'May 15,2017 replymemorandumoflaw(atpp. 16-18),

to which the Court's J:ur:re 26,2017 decision (at p. 10) makes no reference in adopting the pretense

that its December I,2016 decision had preserved all sub-causes other than sub-cause E.

The second prefatory paragraph (at p. 11) then summarizes why defendants are entitled to

summary judgment, as follows:

"First, plaintiffs lack standing to make the constitutional challenge alleged in the
complaint. Second, as discussed by the court in connection with its Jvne 26,2017,
decision and order denying plaintiff s motion for summary judgment, see Kerwin aff.
at Exh. H, plaintiff carurot meet her burden of establishing that the legislation is
unconstitutional beyond a reasonable doubt. In fact, the legislation is constitutional."

As hereinafter shown, this is false. Plaintiffs have standing - and the June 26,2017 decision does

not purport the contrary, other than with respect to sub-cause D, for which it furnishes NO legal

authority for its sua sponte dismissal of that sub-cause. Nor is the so-called "discus[sion]" in the

Court's June 26,201 7 decision that plaintiffs "cannot meet [their] burden" based on the allegations

of plaintiffs' sixth cause of action, virtually all of which the June 26,2017 decision conceals. AAG

Kerwin conceals ALL the allegations of plaintiffs' sixth cause of action - as well as defendants'

answer with respect thereto, which was by AAG Kerwin.13

Subpoint A (at pp. 11-12)

AAG Kerwin's Subpoint A, "The Commission and its Enabling Statute", summarizes the

content of Chapter 60, Part E, of the Laws of 2015 - the budget statute establishing the Commission

on Legislative, Judicial, and Executive Compensation. Although more expansive than the one-

paragraph summarization ofthe statute in the Court's June26,2017 decision (at pp. 3-4), it likewise

materially omits that the Commission is a temporary body, which, pursuant to the statute's $2, flI, is

See AAG Lynch's April2l,2017 affirmation (at flI4) and memorandum of law (at pp. 3, 5-6).
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established "On the first of June of every fourth year, commencing June 1, 2015" and, pursuant to its

$3, fl8, is "deemed dissolved" "Upon the making of its report as provided in subdivision seven of this

section" - to wit, "not later than the thirty-first of December ofthe year in which the commission is

established for judicial compensation and the fifteenth ofNovember the following year for legislative

and executive compensation".

It also obscures the material fact - altogether concealed by the Jvne 26,201 7 decision - that

the legislative window to override or modify the Commission's "force of law" recommendations on

legislative and executive compensation is the six-week holiday period from November 15 to

December 31 - when the Legislature is not in session. This, quite apart from the further material

fact, reflected by fl33 of plaintiffs' September 2,2016 verified complaint - also concealed by the

June 26, 2017 decision - that by reason of legislative rules vesting autocratic power in the

Temporary Senate President and Assembly Speaker, who additionally have amplified their control

through the legislative budget, rank-and-file legislators are impeded from advancing legislation

through committee and onto the Senate and Assembly floor.

Subpoint B (at pp. 13-17)

AAG Kerwin's Subpoint B, "Plaintiff Cannot Meet Her Burden", begins with two prefatory

paragraphs, followed by three separate sections.

The first prefatory paragraph (at p. 13) purports that plaintiffs do not have standing to

challenge the constitutionality of Chapter 60, Part E, of the Laws of 2015. AAG Kerwin bases this

on:

(l) falsely implying that plaintiffs have not alleged "a sufficient nexus to
fiscal activities of the State", but only "that state funds are not being spent wisely";

13 The five sub-causes of plaintiffs'sixth cause of action are atfl!J60-68 of their September 2,2016
verified complaint. Defendants' answer (at !f!f2,16), verified by AAG Kerwin, denied them all - and, with
respect to fl65, additionally "refer[red] all issues oflaw to the court".
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(2) falsely asserting that plaintiffs' challenge to the constitutionality of the
statute "does not challenge the...disbursement of state funds"; and

(3) concealing that the citizen-taxpayer statute, under which plaintiffs are
proceeding, expressly states:

"$123-b. Action for declaratory and equitable relief.
1. Notwithstanding any inconsistent provision of law, any person,

who is a citizen taxpayer, whether or not such person is or may be

affected or specially aggrieved by the activity herein referred to, may
maintain an action for equitable or declaratory relief, or both, against

an officer or employee of the state who in the course of
his or her duties has caused, is now causing, or is about to cause a

wrongful expenditure, misappropriation, misapplication, or
any other illegal or unconstitutional disbursement of state funds or
state property..."

Obviously the unconstitutionality of the statute, as written and by its enactment - which is what

plaintiffs' sixth cause of action asserts - renders the monies disbursed pursuant thereto

unconstitutional.

The second prefatorv paragraph (at pp. 13-14) then recites the legal principle that statutes

have a presumption of constitutionality, as to which a plaintiff bears a heavy burden.

Section I (at pp. 14-1$:
"The Act Does Not Improperl:t Delegate Legislative Authority
in Violation o.f the Separation qf Powers Doctrine"

AAG Kerwin's four-paragraph section I does not reveal a single allegation ofplaintiffs' sub-

cause A or sub-cause B for which it seeks summary judgment. Its first two paragraphs simply recite

legal principles enunciated in caselaw. Its second two paragraphs rest on the Court's June26,2017

decision and false factual statements, as follows:

The third paraqraph (at pp. 14-1 5) reads:

"As this court recognized in its decision denying plaintiffs motion for summary
judgment on her sixth cause of action, the Act not only authorized the Commission to
make recommendations, but also prescribed the manner by which the Commission
was to arrive at its recommendations, and the relevant factors for the Commission to
examine. See Kerwin aff. atExh. H, p. 7. The December 24,2015 Final Report of
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the Judicial Commission (the '2015 Report') - the only recommendation of the
Commission that has become law under the Act - demonstrates the application ofthe
statutory factors, and the Commission's compliance with the requirements ofthe Act.
See Kerwin aff. at Exh. J. Specifically, the 2015 Report acknowledges and lists the
statutory factors that must 'guide the Commission's work ofdetermining appropriate
judicial salary levels,' see id. atp.3; see also the Act at $2(3), and then articulates
how the Commission formulated its findings and recommendations based on its
consideration of these factors. See Kerwin aff. at Exh. J, pp.5-14."

This is fraud. Plaintiffs' sub-cause B (1[fl63-65), which is the sub-cause to which, impliedly,

this paragraph relates, challenged "the Act", as written. Therefore, for AAG Kerwin to assert that

theCourt's lune26,20lTdecision"recognized"that"theAct...prescribedthemannerbywhichthe

Commission was to arrive at its recommendations, and the relevant factors for the Commission to

examine" is meaningless. Indeed, AAG Kerwin here conceals that the Court's June 26, 2017 denial

of summary judgment to plaintiffs on their sub-cause B was without confronting, let alone even

identifting, a single allegation of their challenge to "the Act", os written.la Nor does AAG Kerwin

reveal plaintiffs' challenge, including:

(1) that the statute establishes a commission of insufficient size and geographic
and political diversity;

(2) that the statute fails to include neutrality as a criteria for appointment of the
commission's seven commissioners, with inclusion of the chiefjudge as an

appointing authority for two of the seven commissioners as a constitutional
infirmity;

(3) that the statute's six enumerated "appropriate factors" for the commission to
consider are "insufficient guidance", being "all economic and financial-and
. ..completely untethered to any consideration as to whether the judges whose

salaries are being evaluated are discharging their constitutional duty to render

fair and impartial justice and afford the People their due process rights under
Article I of the New York State Constitution" - and, likewise, insufficient
with respect to the other constitutional officers and public officials, whose
comrption is also an "appropriate factor" of constitutional magnitude;

14 See, plaintiffs' analysis of the June 26,2017 decision (at pp. 16-20), annexed as Exhibit I to
plaintiff S assower' s accompanyin g affrdav it.
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(4) that the statute's failure to include, as a factor, the statutory link between
judicial salaries and district attomey salaries also renders the statute
unconstitutional.

Consequently, even had the Commission been guided by the listed "statutory factors", which

is what AAG Kerwin here implies, and even if its December 24,2015 report "demonstrates the

application of the statutory factors, and the Commission's compliance with the requirements of the

Act" - which it does NOT - such is not responsive and irrelevant to plaintiffs' sub-cause B

pertaining to "the Act", a^s written, challenging the adequacy ofthe Commission's membership and

"statutory factors".

Moreover, for AAG Kerwin to portray the Commission as having adhered to the "statutory

factors" it was mandated to consider, with its December24,2015 reportdemonstratingthis, is brazen

fraud, verifiable from plaintiffs' September2,20l6 verified complaint, whose eighth cause ofaction

is entitled "The Commission's Violation of Express Statutory Requirements of Chapter 60, Part E, of

the Laws of 2015 Renders their Judicial Salary Increase Recommendations Null & Void" (1]fl77-80)

AND whose seventh cause of action is entitled "Chapter 60, Part E, of the Laws of 2015 is

Unconstitutional,As Applied- & the Commission's Judicial Salary Increase Recommendations are

Null & Void by Reason Thereof' (tTU69-76). Indeed, it is to precisely because the evidentiary proof

that plaintiffs furnished to the Court and to AAG Kerwin, in substantiation of their seventh and

eighth causes of action, OVERWHELMINGLY established their entitlement to summaryjudgment

with respect to the Commission's flagrant violations of "the Act" and the unconstitutionality of the

statute, as applied, that the Court's December 21,2016 decision, in two sentences, dismissed these

two causes of action, simultaneously, on the sua sponte ground, unsupported by ANY law, that the

Commission is not aparty. The fraudulence ofthat dismissal is particularizedby plaintiffs' Exhibit

U analysis of the December 21,2016 decision (at p. 16) and, additionally, by plaintiffs' analysis of
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the Court's June 26, 2017 decision (at pp. 9-10), annexed as Exhibit I to plaintiff Sassower's

accompanying affi davit.

Consequently, AAG Kerwin has demonstrated no entitlement, whatever, to summary

judgment on sub-cause B of plaintiffs' sixth cause of action.

AAG Kerwin's fourth parasraph (at p. 15) is as follows:

"In addition, as this court's Iune26,2017, decision and order also notes, the Act has

a fail-safe mechanism: if the Legislature disagrees with the Commission's
recommendations, it can modify or even abrogate them, by statute. See Kerwin aff.
at Exh. H, p. 7. This is a statutory paradigm that the Legislature has employed
successfully in the past.fr8 Thus, it is inaccurate to contend that the Commission has

been authorized to take action that is properly to be taken by the Legislature.fre"

This, too, is brazen fraud. The Court's June 26,2017 decision makes no "note[]" of any

"fail-safe mechanism" with respect to commission "force of law" salary recommendations - the

subject of sub-cause A (fltf6l-62). To the contrary, the June 26,2017 decision conceals that there is

essentially NO mechanism to protect the public from "force of law" commission recommendations

pertaining to legislative and executive compensation because "the Act" sets a time frame for

legislative override or modification that is the six weeks from November 15th to December 3 I't, in

other words, during the holiday season when the Legislature is out of session. Nor, for that matter,

does the J:urne 26,2017 decision reveal that there is ALSO essentially NO mechanism to protect the

public from "force of law" commissionrecommendations pertaining to judicial compensation,inter

alia,because the so-called "usual constitutional process for enacting a statute" does not exist in any

meaningful sense, as rank-and-file legislators are impeded from advancing legislation through

committee and onto the Senate and Assembly floor by legislative rules that vest autocratic power in

the Temporary Senate President and Assembly Speaker, who additionally have amplified their

control, unconstitutionally, through the legislative budget - so-reflected by fl33 of plaintiffs'

September 2, 2016 verified complaint.
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This and other frauds of the June 26, 2017 decision pertaining to sub-cause A are

particularized by plaintiffs' analysis of the decision (at pp. 16-20), annexed to plaintiff Sassower's

accompanying affidavit as Exhibit I.

Thus may be seen that AAG Kerwin, who conceals all the allegations ofplaintiffs' sub-cause

A and rests on the Court's Iune26,2017 decision, whose fraud she compounds, has no basis upon

which to lay claim to summary judgment for defendants on sub-cause A.15

Section 2 (at pp. 16-L7)
"The Act Does Not Violate Article XIII. f7'

AAG Kerwin's two-paragraph section 2 pertaining to sub-cause C ofplaintiffs' sixth cause of

action rests on the Court's June26,2017 decision whose argument for denying plaintiffs' summary

judgment thereon was entirely suo sponte - a fact AAG Kerwin does not reveal.

Only AAG Kerwin's first paragraph (at p. 16) pertains to the constitutional issue presented by

sub-cause-C: whether "the Act" violates Article XIII, $7 because it allows the Commission to

effectuate salary increases for judges during their terms. AAG Kerwin rests, exclusively, on the

Court's June 26,2017 .t6 However, by contrast to the June 26,2017 decision, which furnished no

caselaw on the issue, she furnishes Broome Co. v. Bates,197 Misc. 88 (Sup. Ct. Albany Co. 1950),

quoting it for the proposition that "restrictions imposed [by Article XIII $7] do not control the

compensation paid to Supreme Court Justices...'0. Suffice to say, that, if true, the Court of Appeals

would have been expected to have similarly stated in its February 23,2010 decision in Maron v.

Silver,l4 NY3d 230 - which it did not do. The failure of the Court of Appeals to confront Article

15 AAG Kerwin additionally appends two footnotes to her fourth paragraph pertaining to sub-cause A,
her footnotes 8 and 9. Assuredly, if they were decisive of the constitutionality issues, they would have been in
the body of her presentation - and preliminary analysis thereof shows them to be distinguishable.

16 See, plaintiffs' analysis (at pp. 20-21), annexed as Exhibit I to plaintiffs' accompanying affidavit.

32



XIII, $7, notwithstanding its applicability to judicial pay raises was then before it, is recited by

plaintiffs' sub-cause C, without acknowledgment by either AAG Kerwin or the Court.

As for the second paragraph (at pp. 16-17), which opens by quoting the Court's June 26,

2017 decision (at p. 9) that: "To the extent that plaintiff s sixth cause of action alleges that the Act

'unconstitutionally provides for a pay raise to legislators...during the terms in which they have been

elected or appointed" - AAG Kerwin's entire argument with respect thereto is irrelevant, as was the

Court's, inasmuch as plaintiffs' sub-cause C presents no such allegations.

Finally, AAG Kerwin tacks onto her second paragraph a last sentence (at p.l7), reading:

o'Further, this legislation became law and part of a budget duly resubmitted by the
Executive, with the consent of the Legislature, and thus fully complied with Article
VII."

Such has NO bearing on sub-cause C. Rather, it would seem to relate to sub-cause D and, possibly

sub-cause E, but is utterly without value, being completely conclusory - and belied by the

particularized facts and law presented by both those two final sub-causes.

Section 3 (at p. 17)
"The Remaining Claims in the Sixth Cause o-f Action Must Also Faif'

AAG Kerwin's section 3 consists of a single paragraph oftwo sentences, each fraudulent and

each resting, in their entirety, on the Court's June 26,2017 decision.

The first sentence (at p. 17), with its annotating record references, is:

"First, plaintiff s claims that the Act was enacted fraudulently and/or in violation of
due process were dismissed in connection with defendants' motion to dismiss. See

Kerwin aff. at Exhs. G & H."

This first sentence pertains to plaintiffs' sub-cause E of their sixth cause of action. It was

NOT "dismissed in connection with defendants' motion to dismiss", to \4tit, by the Court's December

21,2016 decision - and AAG Kerwin's cited Exhibits G and H annexed to her July 21,2017

affirmation do NOT substantiate that it was:
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AAG Kerwin's Exhibit G is plaintiffs' four-page March 29,2017 order to
show cause, as signed by the Court, and their 64-page May 15,2017 reply
memorandum of law in further support- and these seek summary judgment
as to each of the five parts of their sixth cause of action.

AAG Kerwin's Exhibit H is the Court's June26,2017 decision denying
plaintiffs' March 29,2017 order to show cause, "in its entirety", baldly
stating (at p. 10) that sub-cause E of their sixth cause of action had "already
been rejected by the Court in its Amended Decision and Order dated
December 21,2016" . This is outright fraud by the Court - as AAG Kerwin
well knows in furnishing NO annotating reference to the Court's "Amended
Decision and Order dated December 21,2016" for the supposed rejection,
which does NOT exist.

In the complete absence of ANY substantiation by AAG Kerwin as to where in the Court's

December 21,,2016 decision and order- or in its materially identical May 5, 2017 amended decision

and order - the Court rejected plaintiffs' sub-cause E, where the ordering paragraph of each reads:

"ORI)ERED that the motion to dismiss for failure to state a cause of action is denied
with respect to cause of action six",

she has NO EVIDENCE on which to rest summary judgment, in contrast to plaintiffs' dispositive

evidentiary and legal presentation for summaryjudgment to them, reflected by the allegations of sub-

cause E itself - all concealed by AAG Kerwin, as likewise by the Court. The fraudulence of the

Court's lune 26,201 7 decision in denying summary judgment to plaintiffs on their sub-cause E is set

forth by page 24 of their analysis of the June 26, 201 7 decision, annexed as Exhibit I to plaintiff

Sassower's accompanying affidavit. Such demonstrates that the June 26,2017 decision furnishes

AAG Kerwin with NO basis for seeking summary judgment on sub-cause E.

The second sentence (g! p. l7), with its annotating record reference, is:

"Second, plaintiff s claims that the Act violates Article VII, $$2,3 & 6 of the New
York State Constitution must also fail for the reasons stated by this court in its June
26,2017 decision and order. See id. at Exh. H, p. 9."

This second sentence pertains to plaintiffs' sub-cause D oftheir sixth cause of action- and so

bogus are "the reasons stated" by the Court's June26,2017 decision for denying plaintiffso summary
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judgment on their sub-cause D - Exhibit H to her affirmation - that AAG Kerwin chooses not to

repeat those "reasons stated".

The fraudulence of the Court's June 26, 2017 decision in denying plaintiffs summa.ry

judgment on their sub-cause D is set forth by pages 2l-23 of their analysis of the decision, annexed

as Exhibit I to plaintiff Sassower's accompanying affidavit. Such demonstrates that AAG Kerwin

has nothing on which to found a claim of summary judgment, the entitlement to which belongs to

plaintiffs.

AAG Kerwin's Point IV (at pp. 17-26)
Her Fraudulent Cross-Motion for Sanctions

AAG Kerwin's Point IV, entitled "Defendants are Entitled to Sanctions", is the longest

section of her memorandum of law, spanning nine pages. Its two subpoints are preceded by a

prefatory paragraph (at pp. I 7- 1 8) reading:

"Through prolonged lawsuits, plaintiff has repeatedly abused the right to sue in court
and wasted judicial resources, all the while leading a campaign of abuse and
harassment against the parties and attorneys against whom she has litigated. Such
conduct is a continuum ofa decades-long pattern ofharassing and insulting anyone -
parties, attorneys and judges - that disagree with her repeated unsupportable claims
and arguments. As a result, the OAG now feels compelled to seek sanctions against
plaintiff. Ms. Sassower. pursuant to 22 NYCRR $130-1.1." (underlining added).

By its concluding reference to "the OAG" - Office of Attorney General - AAG Kerwin

appears to state that higher levels of the Attorney General's office participated in the decision to

move for sanctions against plaintiff Sassower, authorizing, if not directing it.

Subnoint A (at p. 18)

AAG Kerwin's Subpoint A, entitled "$130-1.1 Provides that Sanctions Are Appropriate

Where The Conduct Of An Attomey Or Pro Se Litigant Is Frivolous", misleadingly uses the word

"Sanctions". As reflected by the content of this subpoint, including its description of, and quoting

from, 22 NYCRR $ 130- 1 .1, the "sanctions" are "monetary sanctions", "flnancial sanctions". $ 130-
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1.1 does NOT authorize barring or restricting an attorney or pro se from access to the court - relief

AAG Kerwin expressly seeks.

Nor does $ 130- 1 .1 empower a court to impose costs and sanctions for "frivolous conduct" in

actions and proceedings NOT "before the court" - a fact AAG Kerwin conceals by selectively

excerpting $130-1.1(a) to remove that language.rT

Subpoint B (at pp. 19-25)

AAG Kerwin's Subpoint B, entitled "Sanctions Are Appropriate Here", consists of two

sections, preceded by a conclusory paragraph (at p. 19) stating, in full:

"The plaintiffhas engaged in a pattern ofabusive and harassing behavior for decades,

which has resulted in an unquantifiable waste ofjudicial resources. This conduct has
reached this court and, for the reasons discussed below, warrants the imposition of
sanctions."

Again, this is fraud. There is NO EVIDENCE, whatever, of ANY "abusive and harassing

behavior" by plaintiff- neither in the past nor before this Court - and AAG Kerwin offers up NOT a

single example of anything that plaintiff Sassower has presented that has not been substantiated with

fact and law.

The pertinent language of $130-1.1(a) is, as follows:

"The court, in its discretion, may award to any party or attorney in any civil action or
proceeding before the court, except where prohibited by law, costs in the form of
reimbursement for actual expenses reasonably incurred and reasonable attorney's fees,

resulting from frivolous conduct as defined in this Part. In addition to or in lieu of
awarding costs, the court, in its discretion may impose financial sanctions upon any
party or attomey in a civil action or proceeding who engages in frivolous conduct as

defined in this Part, which shall be payable as provided in section $130-1.3 of this
Part...."
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Section I (pp. 19-21)

AAG Kerwin's section 1, entitled "Plaintiff s Historical Conduct", is false and misleading, as

"Historical Conduct" is irrelevant to imposition of sanctions and costs pursuant to NYCRR $ 1 30- 1 . 1 ,

which is confined to "the action or proceeding before the court".

Suffice to say that AAG Kerwin has no personal knowledge of the three cases whose court

decisions she cites (at pp. 19-20) for purposes of her "historical context", does not even assert, let

alone attest, to familiarity with the facts, papers, and proceedings therein, and may be presumed to

know, based on more than three years of direct litigation contact with plaintiff Sassower,

commencing on March 26,2014, in the prior citizen-taxpayer action and spanning through this

citizen-taxpayer action, that her besmirchment of plaintiff Sassower with respect to those three cited

cases - or any others - is a despicable, indecent lie. Indeed, from plaintiff Center for Judicial

Accountability's website, wwwjudgewatch.org, that AAG Kerwinpurports to have "perus[ed]", she

has had before her the substantiating case records and particulars establishing that her cited decisions

are utterly fraudulent, factually and legally.ls

r8 The fraudulence of the I 992 Second Circuit decision in Elena Ruth Sassower v. Field, 973 FZd 7 5

(1gg2)- and the district court decision it affirmed, 138 FRD 369 (1991) - is chronicled by the petition for

rehearing and rehearin g, en banc, to the Second Circuit, by the cert petition to the U.S. Supreme Court, by

.o.r"rpond"nce with the U.S. House Judiciary Committee, in support of an impeachment complaint based

thereon, and by a federaljudicial misconduct complaint. These are exhibits to CJA's March 6,2008 Critique

of the Breyer Committee Report on federal judicial discipline, posted on CJA's website here:

http://www judgewatch.orq/web-pages/judicial-discipline/federal/critique-breyer-report.htm.
The fraudulence of the 2013 Appellate Division, Second Department's decision in Elena Ruth

Sassower, et alv. Gannett,109 AD3d 607 (2013), and the unpublished SuffolkCounty Supreme Court

decision it affirmed, is reflected by comparison to the record, fully posted on CJA's website, here:

http ://www j ud gewatch. ors/web-pages/suin e- gannett/directory.htm.

The fraudulence of the Appellate Division, First Department's decision in Elena Ruth Sassower v.

Commission on Judicial Conduct,289 ADzd 119 (2001), and the unpublished New York County Supreme

Court decision it affirmed, is reflected by comparison to the record, fully posted on CJA's website here:

http://www.iudgewatch.orgy'web-pages/test-cases/test-cases-state-commission.htm.
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As for AAG Kerwin's assertion (at p. 19):

"Perusal of plaintiff s website also lists countless examples of cases in which the
plaintiff has made (sic) 'made several unsupported bias recusal motions,' engaged in
'personal attacks on the opposing parties and counsel' in publicly filed legal

submissions, 'routinely made motions to reargue' in 'virtually every instance where a

court ruling was not satisfactory' to her, and filed 'mammoth motion[s]' re-litigating
the same issues repeatedly". See Kerwin aff. atExh.2".

This is further fraud by her. The "countless examples of cases" on CJA's website all reflect the

utmost professionalism and highest litigation standards and this, not by "lists", but by the litigation

records posted on its webpages, such as itemized by AAG Kerwin's Exhibit Z to her affirmation,

which is her print-out of a succession of webpages from CJA's website containing the full record of

three cases.le Tellingly, she does not speci$r even a single motion or filing in these three cases

which is not fully supported, factually and legally, mandating the granting of the requested relief, as

a matter of low. This includes with respect to judicial bias, as well as the misconduct of adverse

counsel, which, in two of those three cases, was the New York State Attorney General, who, in the

first of those three, was also a defendant.

Likewise, AAG Kerwin's cited Exhibit AA to her affirmation, which is the July 8, 2004 New

York Law Journal article "Refusal to Apologize Costs Judicial Watchdog 6 Months - Sassower

Sentenced to 6 Month.s", and its identical reiteration on the website www.parentaladvocates.org -

underthe title "Wistleblower of Judicial Misconduct is Put inJailfor 6 Months", bearing the

editorialized subheading "They REALLY do not like criticism of any kind' - all the records of the

case, including the transcript of the referred-to sentencing, are posted on CJA's website, accessible

from the prominent side-link "Disruption of Congress", from which AAG Kerwin had all the

re The three cases whose litigation records are posted on webpages that AAG Kerwin has printed out as

her Exhibit Z are (l) Doris L. Sassower v. Hon. Guy Mangano, et al.; (2) Elena Ruth Sassower v. New York

Times; and (3) Elena Ruth Sassower y. Commission on Judicial Conduct of the State of New York.
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evidence establishing the bogus, completely trumped-up nature of the case and the combination of

prosecutorial and judicial misconduct that led to plaintiff Sassower's conviction, sentencing, and

incarceration.

AAG Kerwin then continues (at pp. 20-21) with a recitation of plaintiffls' *2014 action in this

court", strangely making no reference to Judge McDonough, but only to Judge Michael Lynch -

citing to her Exhibits L, M, N, O, P, Q, R, S, and T to her accompanying July 21,2017 affirmation,

NONE of which substantiate her mischaractenzations and false inferences about them, as to which

her last paragraph (at p. 21) fraudulently states:

"This court's review of the documents filed by the plaintiff, cited above,

demonstrates that plaintiff s pattern of abusive and harassing behavior to the court,
parties and opposing counsel continued throughout the 2014 action."

As AAG Kerwin well knows, the course of the 2014 citizen-taxpayer action before Judge

McDonough and, prior thereto, before Judge Lynch, is particularized by plaintiffs' 36-page "legal

autopsy", annexed as Exhibit G to their September 2 ,2016 verified complaint in this citizen-taxpayer

action20 - the accuracy of which is attested-to therein by plaintiff Sassower (flfl25-27;36-38; 42-44;

5O-52;pp. 45,46) and not denied or disputed in the record before this Court, either by AAG Kerwin,

or by AAG Lynch, or by the Court.

Section 2 (at pp. 21-25)

AAG Kerwin's section 2, entitled "Plaintiff s Conduct in This Case", is, likewise, utterly

fraudulent, beginning with the first sentence of its first paragraph (at p. 2l): "Plaintiff s abusive and

harassing behavior continues in this case". There is no behavior by plaintiff in this case - or in any

other cases - that is "abusive and harassing" and the hundreds of pages of plaintiffs' motion papers

20 The facts pertaining to Judge Lynch are recited at pages 7-8 of plaintiffs' Exhibit G analysis/"legal

autopsy" and its annotating footnote 8.
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and coffespondence, in the prior citizen-taxpayer action and this, that AAG Kerwin annexes as

exhibits, rebut her vile mischaracterizations.

The balance of AAG Kerwin's first paragraph is as follows:

"The complaint in this case is virtually identical to the one that commenced
plaintifls 2014litigation, as well as the supplemental complaint that was accepted

for filing in the 2}l4litigation, and the proposed second amended complaintthat was

not accepted for filing. Notwithstanding Judge McDonough's decisions dismissing

plaintiff s claims in the 2014litigation, she brought them again in this litigation
arguing - because he found against plaintiff and disagreed with her arguments -
Judge McDonough should be criminally prosecuted and removed from the bench. In
fact, plaintiff authored athirfy-six page 'legal autopsy' of Judge McDonough's final
decision and order in the 2014 action, replete with allegations of criminal and

fraudulent conduct by Judge McDonough because his decision disagreed with
plaintiff s baseless and unsupportable claims. See Kerwin aff. at Exh. U."

The facts pertaining to the ten causes of action of plaintiffs' instant citizen-taxpayer action

are all recited by their September 2,2016 verified complaint commencing it - to which AAG

Kerwin does not here refer, notwithstanding she annexes plaintiffs' September 2,2076 verified

complaint, without substantiating exhibits, as her Exhibit A. These exhibits included not only the

three pleadings in the first citizen-taxpayer action and all Judge McDonough's decisions therein,

but plaintiffs' 36-page "legal autopsy", to which AAG Kerwin here refers and annexes as her

Exhibit U, without revealing that plaintiffs' September2,2016 verified complaint (fl125-27;36-38;

42-44; 50-52; pp. 45,46) attested to the accuracy of its "legal autopsy", which it annexed as its

Exhibit G.

AAG Kerwin does not here contest the accuracy of plaintiffs' swom-to-as true "legal

autopsy" iq any respect. Nor does she speciff a single "baseless and unsupportable claim[]" among

its 36 pages. As such her besmirching characterizations, substituting for facts, fumish no basis upon

which to found a request for attorney fees, costs, and financial sanctions pursuant to 22 NYCRR

$130-1.1, let alone for the draconian injunctive relief she seeks against plaintiff Sassower. And
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establishing this, resoundingly, is the only exhibit to which this first paragraph refers in

substantiation: AAG Kerwin's Exhibit U annexing plaintiffs' "legal autopsy", whose

OVERWHELMING factual and legal presentation of Judge McDonough's criminal fraud in the

first citizen-taxpayer action is, unrebutted and irrebuttable.

AAG Kerwin's second paragraph in this section (atp.22), then continues, as follows:

"In response to the three decisions in this case thus far, plaintiff is now
making the same allegations against Judge Hartman. After Judge Hartman granted

defendants' motion to dismiss as to all but one ofplaintiffs' claims, plaintiffengaged
in her typical pattern of filing frivolous, harassing and abusive submissions with the
court. Cf Kerwin aff. at Exhs. D and G and Exh. Z. To date, plaintiff has filed
orders to show cause on or about February 21,2017, March 29,2017, and June 12,

2017 - the one currently before the court. See id. at Exhs. D and G and the present

pending motion. These applications have all alleged that Judge Hartman is biased

and that her decisions are 'fraud.' See id."2l

Plaintiffs' so-called "same allegations against Judge Hartman" - to wit that she "is biased

and that her decisions are 'frauds"' - are just as documented as to Judge Hartman, as they were

against Judge McDonough. Establishing this, resoundingly, arc plaintiffs' three orders to show

cause, whose most important component piece, annexed by AAG Kerwin as part ofher Exhibit D,

is plaintiffs' "legal autopsy" of Judge Hartman's December 21,2016 decision - which was

plaintiffs' Exhibit U to their February 15,2017 order to show cause - demonstrating the December

2I,20T6 decision to be a "criminal fraud" and demonstrative of Judge Hartman's actual bias,

mandating that she disqualiff herself. Here, too, AAG Kerwin does not contest the accuracy of

plaintiffs' "legal autopsy" of Judge Hartman's December 21,2016 decision or any other aspect of

plaintiffs' three orders to show cause. As such, she does not substantiate that they are, as she

purports them to be, "frivolous, harassing and abusive submissions" - and examination ofthe three

orders to show cause establish, dispositively, that they are not.

2t AAG Kerwin's citation to her Exhibit Z is error. Presumably her intended reference is to her Exhibit Y.
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According to AAG Kerwin's third paragraph:

"Based onthe above-described conduct ofthe plaintiff, sanctions shouldbe imposed.

A partlr to litigation appearinq pro se can be subject to monetarv sanctions and

forfeiture of her right to access the courts when her conduct is frivolous. abusive of
the legal process. or is based in spite or ill will to harass another person. ..."
(underlining added).

For this underlined proposition, the rest of AAG Kerwin's third paragraph and her two paragraphs

after that (at pp. 22-23) cite to, and quote from, two cases, Vogelgesangv. Volgelgesang, 899 NYS2d

(2'd Dept 2010),andStrunkv. NY State Board of Elections,35 Misc. 3d 1208(4) (Sup. Ct. Kings Co.

20t2) - neither having any relevance to this case where there is NO factual predicate whatever for

imposing upon plaintiff Sassower monetary punishment or the forfeit of her right of court access -

and without revealing that "forfeiture of...access to the courts" is not available pursuant to22

NYCRR $130.1.

Nevertheless, in the balance of this section (at pp. 23-25) AAG Kerwin falsely purports that

this case is comparableto Vogelgesang and Strunk,using, as her SOLE record support, Exhibit E to

plaintiff Sassower's June 12, 2017 moving affidavit. In so doing, she does not identify what this

referred-to Exhibit E is, to wit, plaintiffs' 23-page analysis of AAG Kerwin's March 22,2017

opposition to plaintiffs' February 15,2017 order to show cause for the Court' disqualification and

vacatur of its December 2l ,201 6 decision. Nor does she identify the reason for plaintiffs' Exhibit E

analysis, specified by !|1 I ofplaintiff Sassower's moving affidavit (quoted hereinabove atpage2) -

reinforced and expanded-upon by the "Introduction" of Exhibit E (at p. 1) further particularizing its

"two-fold purpose":

"(1) to substantiate plaintiffs' March 24,2017 notice to Judge Hartman and to
AAG Kerwin's superiors in the Attorney General's office that such

opposition, consisting of AAG Kerwin's affirmation and amemorandum of
law signed by her, were fraudulent - and that it was the duty of the Attorney
General's office to withdraw,lr"-tt'u; and
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(2) to establish what Judge Hartman 'overlooked' by her comparably fraudulent
May 5, 2017 decision, denying plaintiffs' February 15,2017 order to show

cause 'in its entirety' and whose sole reference to AAG Kerwin's opposing

paperc was its CPLR $2219(a) listing of them as 'Papers Considered'."

Nor does she identiff the quotes from AAG Kerwin's superiors in the Attorney General's office,

highlighted on the coverpage of plaintiffs' Exhibit E analysis - themselves explanatory of the

necessity of plaintiffs' Exhibit E analysis:

"'In my view, this matter has been handled appropriately in all respects by this office'
(March 27,2017 e-mail of Attorney General Litigation Bureau Chief Jeffrey Dvorin)

'We believe we have handled your concerns appropriately
and are prepared to discuss your concerns in the context ofany papers

you present to the court. We have nothing further to add outside the litigation context.'
(March 28,2017 e-mail of Deputy Attorney General Meg Levine)."

AAG Kerwin then further misleads as to plaintiffs' Exhibit E by citing to its supposed numbered

paragraphs, when, in fact, Exhibit E has NO numbered paragraphs. Her presentation is, as follows:

"...plaintiff s allegations in the present case are not supportable by any fact or legal

authority. The plaintiff repeatedly seeks - in publicly-filed documents - to disparage

the opposing counsel's credibility, referring to her arguments as litigation fraud,

fraudulent, twisted presentations, utter frauds, false statements, creations of fiction,
and utterly deceitful. See Moving Affidavit at Exh. E, '11fl6, 8, 10, 12, 14,23.
However, plaintiff grounds these accusations in irrelevant arguments that do not
appropriately address the issues. For example, plaintiff alleges entire portions of
counsel's argument is 'materially false' because counsel cites to Judge Hartman's
legal and binding decision, ratherthan accepting Plaintiffls 'analysis' that supposedly

establishes Judge Hartman's decision as fraudulent. See id. at !J5. Plaintiff
disregards counsel's sound legal basis for her argument, and plaintiffherself attempts

to rely on self-fabricated authority. See id. at flfl5, 9.

Additionally, plaintiff fails to make the distinction between false statements

and persuasive language supporting legal arguments. See Moving Affidavit at Exh.

8,1n12,14. Plaintiff quotes a sunmary of defense counsel's argument, which stated,

'Plaintiffs motion to reargue fails to identify any law or facts over looked or
misapprehended by the court, or any other error by the Court justiffing reargument,'

and classifies this statement as an utter fraud. See id. at nI2. Plaintiff fails to
recognize that counsel is making an argument rather than presenting a factual

statement. See id. In essence, plaintiff repeatedly asserts that because she disagrees

with opposing counsel's argument, it must be a fragrantly false and intentionally
misleading statement of fact. See id. at\112,14.
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Plaintiff s arguments also show evidence of harassment motivated in ill will
and spite...Plaintiff directly attacks the court's and opposing counsel's personal and

professional integrity and credibility. See Moving Affidavit at Exh. E, 1T3. For
instance, plaintiff alleges that defense counsel 'does not swear to the truth of her
memorandum of law, neither to its assertions of fact, nor its presentation of law,' see

id., inferring that counsel is not truthful in her work as an Assistant Attorney General

and that her memoranda are dishonest and fabricated. See id.

...she continues to make baseless and irrelevant accusations and arguments

about and against the court, defendants and opposing counsel - in publicly-filed
documents - and continuously fabricates authority to support her argument. See

Moving Affidavit at Exh. E,11fl5, 9. ... Because plaintiff s litigation explicitlytargets
the courts and opposing counsel's legal work product, and attacks their credibility,
professionalism, and lawfulness, plaintifls litigation is demonstrably motivated by
spite and illwill. See Moving Affidavit at Exh. E,(!T3. This fact should result in the

forfeiture of her right to appear pro se in the courts, as well as barring her from
bringing fuither suits against the defendants related to this claim and the relevant
facts.

For the aforementioned reasons, this court should bar plaintiff from fuither
pro se litigation against the defendants without leave of court, and impose upon her a

monetary sanction including, but not limited to, awarding payment of costs and

reasonable attorney fees to the defendants."

Assuming her cited paragraph references for plaintiffs' Exhibit E are page references,

NOTHING therein substantiates her besmirching charactenzations - ALL of which, when compared

to those pages and every other page, are flagrantly false. Suffice to say, the above-quoted extract

from AAG Kerwin's July 21,2017 memorandum of law (at pp. 23-25) is the totality of her response

to plaintiffs' Exhibit E analysis, whose complete accuracy is reinforced by AAG Kerwin's verifiable

falsehoods, both with respect to her defamatory characterizations and as to the three specifics she

provides, to wit:

(1) that it was not fraud for AAG Kerwin's March 22,2017 opposition papers to rest

on Judge Hartman's December 21,2016 decision as support for itself, rather than

confronting plaintiffs' analysis of the December 21,2016 decision, annexed as

Exhibit U to their February 15,2017 order to how cause;

(2) that it was not fraud for AAG Kerwin's March 22,2017 opposition papers to

assert that plaintiffs' February 15,2017 order to show cause had "fail[ed] to identify
any law or facts over looked or misapprehended by the court, or any other error by
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the Court justiffing reargument,' because such is "argument", not a "factual

statement";

(3) that it was not fraud for AAG Kerwin's March 22,2017 opposition papers to not
swear to the truth of her factual and legal presentation - the absence of such swearing

she does not deny.

AAG Kerwin's Point V (p.26)
Conceals Plaintiffs'Entitlement to the Third Branch

of their June 16, 2017 Order to Show Cause for "Other and Further Relief'

AAG Kerwin's Point V, "Plaintiff is Not Entitled to Costs" (atp.26), is a repeat, essentially

verbatim,of her identically-titled Point IV of her March 22,2017 memorandum of law (at p. l4). As

the fraudulence of that earlier presentation is particulaized at pages 22-23 of plaintiffs' analysis,

annexed as Exhibit E to their J:ur;re l2,2ol7 order to show causs - and AAG Kerwin does not deny

or dispute its accuracy in any respect - such identically disposes of AAG Kerwin's Point V.

Suffice to say that the analysis of the Court's May 5, 2017 decision and amended decision at

fl1T5-6, 8, and 10-11 of plaintiffsassower's moving affidavit and the supervening facts identified at

fll3 thereof present aprimafocie entitlement to the granting of the first two branches of plaintiffs'

Iwrc 12,2017 order to show cause - and, by reason thereof, the $100 motion costs specified by the

third branch. AAG Kerwin's litigation fraud only reinforce this - including her repeated assertion,

by her last sentence of this Point V:

"Plaintiff should not be rewarded for filing a baseless and vexatious motion,

in support of which she makes no substantive, reasoned argument" (atp.
26).

AAG Kerwin's "Conclusion" (at p.27)

AAG Kerwin's final fraud is her single-sentence entreaty that "For all of the foregoing

reasons" the Court "deny plaintiff s motion and requests for relief in all respects" and "grant

defendants' cross-motion in its entirety"- so-exposed by the foregoing analysis.
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PLAINTIFFS' REOUESTED AFFIRMATIVE RELIEF
TO SAFEGUARD THE INTEGRITY OF THESE JUDICIAL PROCEEDINGS

The Court's Power under 22 NYCRR Q130-1.1(d) to Act "Upon its Own Initiative"
and Impose Costs & Sanctions asainst AAG Kerwin for her Frivolous Opposition Papers

To enable a court to safeguard the integrity of its proceedings, NYCRR $ 1 30- 1 . 1(d) explicitly

empowers it to act "upon its own initiative, after a reasonable opportunity to be heard" in imposing

costs and sanctions against a party or his attorney for "frivolous" conduct in "Every pleading, written

motion, or other paper" he has signed.

$ 1 3 0- 1 . 1 (c) defines conduct as "frivolous" if:

"(1) it is completely without merit in law and cannot be supported by a reasonable

argument for an extension, modification or reversal of existing law;

(2) it is undertaken primarily to delay or prolong the resolution of the litigation, or to
harass or maliciously injure another; or

(3) it asserts material factual statements that are false."

It also includes "the making of a frivolous motion for costs or sanctions under this section."

"In determining whether the conduct undertaken was frivolous, the court shall
consider, among other issues the (1) circumstances under which the conduct took
place, including the time available for investigating the legal or factual basis of the
conduct; ad (2) whether or not the conduct was continued when its lack of legal or
factual basis was apparent, should have been apparent, or was brought to the attention
of counsel or the party."

AAG Kerwin's July 2 1 , 20 1 7 opposition/cross-motion meets the test for frivolousness on all

three counts. As hereinabove demonstrated, she has brazenly disregarded the most fundamental legal

standards, beginning with honesty. Fashioned on fraud and deceit throughout, it is "completely

without merit in law", chocked with "material factual statements that are false", and intended to

"delay or prolong the resolution of the litigation or maliciously injure [the plaintiffs herein]", as it
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has already done. Such mandates that maximum costs and sanctions be imposed,22 especially as

AAG Kerwin's "frivolous" opposition/cross-motion continues the misconduct she has engaged in

throughout the course of this citizen-taxpayer action, comprehensively chronicled by plaintiffs in the

record before this Court - and complained about, by them, to highest supervisory and management

attorneys in the Attorney General's office, including to defendant Attorney General Schneiderman

himself, and as recently as July 27,2017, furnishing them with express NOTICE of their duty to

withdraw AAG Kerwin's opposition/cross-motion, which they have not done.23

The Court's Mandatorv Disciplinary Responsibilities under $100.3D
of the Chief Administrator's Rules Governins Judicial Conduct

Part 100 of the Chief Administrator's Rules Governing Judicial Conduct are designed to

ensure the integrity of judicial proceedings. Part 100.3D relates to a judge's "Disciplinary

Responsibilities". In mandatory language, it states:

*(2) A judge who receives information indicating a substantial
likelihood that a lawyer has committed a substantial violation of the
Code of Professional Responsibility shall take appropriate action."

New York's Rules of Professional Conduct, promulgated as joint rules of the Appellate

Divisions of the Supreme Court, are Part 1200 of Title 22 of New York Codes, Rules and

Regulations. Particularly relevant is the Code's definition section, which specifies "fraud" as

involving:

"scienter, deceit, intent to mislead, or knowing failure to correct
misrepresentations which can be reasonably expected to induce
detrimental reliance by another" (I200.I(D).

22 Under $130-1.2, the court is empowered to impose "costs in the form of reimbursement for actual
expenses reasonably incurred and reasonable attorney's fees, resulting from frivolous conduct". Pursuant to

$ 130-1.3, "financial sanctions" of up to $10,000 may additionally be imposed, payable to the Lawyers' Fund

for Client Protection.

23 See plaintiffs' luly 27 ,20 1 7 "NOTICE TO THE ATTOREY GENERAL", annexed as Exhibit H- I to
plaintiff Sassower's accompanying affidavit, and her fl3, attesting to having received no response from the

Attomey General's office.
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It also defines "law firm" as including "a government law office".

Rule 3.1, entitled "Non-Meritorious Claims and Contentions", states:

"a lawyer shall not...defend a proceeding, or assert or controvert an

issue therein, unless there is a basis in law and fact for doing so that is

not frivolous...". (subsection a).

The definition of "frivolous" is the same as that under 22 NYCRR $130.1.1(c) and includes

"knowingly assert[ing] material factual statements that are false" (subsection b(3)).

Rule 3.3, entitled "Conduct Before a Tribunal", states:

(a) A lawyer shall not knowingly:

(l) make a false statement of fact or law to a tribunal or fail to
correct a false statement of material fact or law previously
made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal controlling legal authority
known to the lawyer to be directly adverse to the position of
the client and not disclosed by opposing counsel; or

(3) offer or use evidence that the lawyer knows to be false or use

evidence that the lawyer knows to be false. If a lawyer...has
offered material evidence and the lawyer comes to know of its
falsity, the lawyer shall take reasonable remedial measures,

including, if necessary, disclosure to the tribunal...

Rule 8.4, entitled "Misconduct", states:

"A lawyer or law firm shall not:

(a) violate or attempt to violate the Rules of Professional
Conduct...

(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;

(d) engage in conduct that is prejudicial to the administration of
justice."
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Rule 5.1 is entitled "Responsibilities of Law Firms, Partners, Managers and Supervisory

Lawyers" and states:

"(a) A law firm shall make reasonable efforts to ensure that all lawyers in the firm conform
to these Rules.

(bxl) A lawyer with management responsibilities in a law f,rrm shall make reasonable

efforts to ensure that other lawyers in the law firm conform to these Rules.

(2) A lawyer with direct supervisory authority over another lawyer shall make

reasonable efforts to ensure that the supervised lawyer conforms to these Rules.

(c) A law firm shall ensure that the work of partners and associates is adequately supervised,

as appropriate. A lawyer with direct supervisory authority over another lawyer shall
adequately supervise the work of the other lawyer, as appropriate...

(d) A lawyer shall be responsible for a violation of these Rules by another lawyer if:

(1) the lawyer orders or directs the specific conduct or, with knowledge
of the specific conduct, ratifies it; or

(2) the lawyer is a partner in a law firm or is a lawyer who individually or
together with other lawyers possesses comparable managerial
responsibility in a law firm in which the other lawyer practices or is a

lawyer who has supervisory authority over the other lawyer; and

(i) knows of such conduct at a time when it could be

prevented or its consequences avoided or mitigated
but fails to take reasonable remedial action; or

(ii) in the exercise of reasonable management or
supervisory authority should have known of the
conduct so that reasonable remedial action could have

been taken at a time when the consequences of the
conduct could have been avoided or mitigated."

As demonstrated herein, AAG Kerwin's July 21,2017 opposition/cross-motion is not just

"frivolous", but fraudulent - and flagrantly violate the Rules of Professional Conduct and,

specifically, Rule 3.1, Rule 3.3, and Rule 8.4.

Pursuant to $ 100.3D(2) of the Chief Administrator's Rules Governing Judicial Conduct, the

Court's duty is to "take appropriate action" by referring AAG Kerwin and her culpable superiors in
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the Attorney General's office who failed to discharge supervisory responsibilities under Rule 5.1 to

disciplinary authorities, consistent with the unequivocal directive ofthe New York Court of Appeals:

"the courts are charged with the responsibility of insisting that lawyers
exercise the highest standards of ethical conduct...Conduct that tends to
reflect adversely on the legal profession as a whole and to undermine public
confidence in it warrants disciplinary action (see Matter of Holtzman, TS

NY2d 184, I9l cert denied, _ US _, ll2S.Ct 648; Matter ofNixon, 53

AD2d 178,181-182; cf,, Matter of Mitchell, 40 NY2d 153,156).-, Matter
of Rowe,8O NY2d 336,340 (1992).24

Judiciary Law Q487 Provides the Court with a Further Means to Protect Itself
& Plaintiffs from AAG Lvnch's Demonstrated Fraud and Deceit

Judioiary Law $487, "Misconduct by attorneys", states, in pertinent part:

"An attorney or counselor who:

1. Is guilty of any deceit or collusion, or consents to any deceit or collusion, with
intent to deceive the court or any party;

Is guilty of a misdemeanor, and in addition to the punishment prescribed therefor by
the penal law, he forfeits to the party injured treble damages, to be recovered
in a civil action."

ln Amaffitano v. Rosenberg, 12 NY3d 8, 14 (2009), the New York Court of Appeals

recognized that "the evident intent" of Judiciary Law $487 is "to enforce an attorney's special

obligation to protect the integrity of the court and its truth-seeking function". As such, AAG

Kerwin's fraudulent opposition/cross-motion warrants that the Court utilize Judiciary Law $487,

including by referring her to criminal authorities so that she, her colluding attomey superiors, and her

consenting attorney defendants, can each be prosecuted for her "misdemeanor" and punished under

the penal law. Such would not only also be consistent with the Court's duty to take "appropriate

action" under $100.3(D)(2) of the Chief Administrator's Rules Governing Judicial Conduct, but

24 "A court cannot countenance actions, on the part of an attorney, which are unethical and in violation of
the attorney's Canon on Ethics... .. -A court cannot stand idly by and allow a violation of law or ethics to take
place before it;', People v. Gelbman, 568 N.Y.52 d 867, 868 (Just. Ct. 1 991 ).
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would serve the beneficial purpose of facilitating plaintiffs' collection of "treble damages" in a civil

action - the importance of which is all the greater as the legislative defendants have not seen fit to

create the fund that State Finance Law $123-9 identifies was to be established under State Finance

Law $123-h to reimburse plaintiffs in meritorious citizen-tixpayer actions for litigation costs and

expenses, including attorrrey fees.2s

CONCLUSION

Absent the Court's disqualifying itself, based on the demonstration of its actual bias by

plaintiffs' analyses of its Dece mber 21,20 16 decision, its May 5, 201 7 decision and May 5, 2017

amended decision, and its Jwre 26,201 7 decision and vacating those decisions by reason thereof, the

Court's must disclose its judicial compensation interest in this lawsuit, its relationships with

defendants and personnel in the Attorney General's office, and such other facts as bear upon its

fairness and impartiality.26 It must then address the three further threshold issues:

(1) plaintiffs' entitlement to sanctions, and disciplinary and criminal referrals
of AAG Kerwin and those supervising her in the Attorney General's office,
responsible for her litigation fraud;

(2) plaintiffs' entitlement to the disqualification of defendant Attomey General

S CHNEIDERMAN from representing his co-defendants;

2s State Finance Law $ 123-9, entitled "Costs and fees", states:

"7. The court shall have the authorify to fix a reasonable sum to reimburse

the plaintifffor costs and expenses, including attorney fees in an action wherein judgment

was rendered for the plaintiff. Such afforney fees shall only be paid from the fund
established under section one hundred twenty-three-h of this article to the extent of money

available therein.
2. No intervenors, unless they are necessary parties, shall be awarded attorney fees."

There is no State Finance Law $123-h.

26 This would include such particulars as set forth at']f8 of plaintiffSassower's moving affidavit as to

"whether the Court, when it worked in the Affomey General's office, itself was a practitioner of the AG's
modus operandi of litigation fraud (ExhibitT -a), such that it cannot now blow the whistle on what it itself did."
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(3) plaintiffs' entitlement to the Attorney General' s representation/intervention,

pursuantto Executive Law $63.1 and State Finance LawArticle 7-A($123 et

seq.).

Individually & as Director of the Center for Judicial Accountability, Inc.,
and on behalf of the People of the State ofNew York & the Public Interest

August 25,?017

ELENA RUTH SASSOWE& unrepresented plaintiff,
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