§43 JUDGES 32 NY Jur
intended object of assuring that justice is properly administered,
free from bias or influence.

The statute under discussion® refers to judges or justices or
other persons holding court eo nomine.®® It does not extend to
administrative officers who happen to perform an act requiring
deliberation and sound judgment.**

§43. Effect when judge disqualified under statute.

A judge disqualified for any of the reasons set forth in the
statute,”™ or a court of which such a judge is a member, is without
jurisdiction, and all proceedings had before such a judge or court
are void.*® In that situation, jurisdiction cannot be conferred by
consent.”” Such a judge is even incompetent to make an order
in the case setting aside his own void proceedings.”® It is not
necessary, however, that a judgment rendered under such circum-
stances be set aside by an appellate court;® such a disposition
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properly may be made by the court originally entertaining the
proceeding, provided, of course, that the disqualified judge does
not sit therein.?

The disqualification of the judge cannot be waived by the par-
ties to the action or proceeding.! However, there is some author-
ity recognizing that an objection to a judge because of his dis-
qualification may be lost by the failure to assert it in the trial
court? And, by statute, an objection to the power of a surrogate
to act, based upon a disqualification, may be waived by an adult
party to a special proceeding unless it is taken at or before the
joinder of issue by that party, or, where an issue is not framed,
at or before the submission of the matter or question to the

surrogate.?

§ 44. Relief from bias or prejudice unconnected with statutory

grounds.

Bias or prejudice which is not connected with the statutory?*
grounds does not work an immediate disqualification of a judge.®
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However, as previously pointed out, a judge may, and frequently
will, refrain from trying a case even though the claims advanced
by the opposing parties do not show that he is legally disqualified.®
If, after the determination in a case, it is contended that the
judge was biased therein, such contention may be made the ground
of an appeal, notwithstanding there was no statutory disqualifica-
_tion.” In such a case, the inquiry would be whether there was
bias and if it affected the result to the detriment of the one
claimed to have been aggrieved; if it did not exist, or if, existing,
it did not unjustly affect the result, it would be no ground for a
successful appeal.® If, on the other hand, bias is shown to have
affected the result, the appellate court may order a new trial
before another judge.’

§ 45. Disqualification as yielding to necessity.

The view has been taken that a judge may act in a proceeding
wherein he is disqualified by interest, relationship, or the like,
if his jurisdiction is exclusive and there is no legal provision for
calling in a substitute, so that his refusal to act would prevent
absolutely a determination of the proceeding.’® So, where the
constitution gave to parties an appeal to the chancellor from all
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inferior equity tribunals, and the legislature had made no provi-
sion authorizing any other person to sit for him in a case where
that officer was related to one of the parties, the chancellor was
bound to hear the appeal,~even though a near relative was per-
sonally interested. However, since the rule permitting action
by a disqualified judge where no other is competent to act is an
exception, enforeed by necessity, to a rule resting on sound public
policy, its application in any case can be justified only by strict
and imperious necessity, a disqualified judge not being entitled
to act if it is possible to secure another judge to sit in his place.? -
Indeed, examination of the cases where the argument of neces-
sity, based upon the common welfare, has been given weight, shows
that they are confined to a narrow field, and that the right to a
hearing before a judge who has not determined the issue in
advance has in no case been denied on such ground where a deter-
mination of guilt may result in a deprivation of liberty or prop-
erty.”® Moreover, since the courts have declared that the dis-
qualification of a judge for any of the statutory reasons deprives
him of jurisdiction,* a serious doubt exists as to the applicability
of the necessity rule in cases where the judge is disqualified under

the statute.’®

B. GROUNDS

§ 46. Generally.

Where the grounds which will operate as a disqualification of
the judge are expressly set out in the Constitution or in a statute,
such provisions are held to be exclusive, and no other causes
than those set out will work an immediate categorical disqualifi-
cation’ So, with respect to the statute setting out the grounds
for the disqualification of judges generally,” the courts, while
taking the view that it should be liberally construed to effectuate
its purpose,' have indicated a reluctance to engraft new disqual-
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