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EXECUTTVE SUMMJ\RY

Eight years ago common cause studied the senaters revlew of
Presldentlat nomlnatrons to the executr"ve branch. That review,
ent i t led tamp Machine, found inat ',presidential

nominees are hast!.ry consldered in an extremery comfortable
atmosphere wrthout the beneflt of a full record br tough scru_
t iny. '  unfortunately,  many of  the:-problems that exlsted, then
st l r r  exist  today. Most alarmlngl i ,  they exlst  in the senatefs
review of nominees to serve rifetinie apporntments as federar i
judges .

By rhe end of his second term, presldent Reagan ls expected
to have named as many as 400 Judges, hore than half of the
federal judiclary, and more than "ny Jtn.r president has ap_
pointed. under the "Advice and consent, , 'crause of  th!  con_
st i ' tut ion,  the senate shares responslbt l l ty  for  each of  these
appointments.

Thls ls a responsrbtr t ty that  shourd ndt be taken l ightry,
in deference to the presldent. ,Judges arei not appolnted.to serve
the Presldent, but to drrect a separate, equar, and independent
branch of goverrunent. They serve for rrfe, decrcrng cases rong
after the presrdents who nomlnated them have left offlce.

rn fact, however, ln recent years the senate rarery has
glven serious scrutlny to Judlclar nominees. some Repubrlcan
senators crosery arlgned with presrdent Reagan have pushed to
keep the confirmatlon process movlng, as though that were the
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hlghest pr ior l ty.  other Republ ieans and Democrats general ly have

gone along.

This report  examines the senaters recent praet lces for

reviewing Judicial nominees, deserlbes deficlenel-es of the review

process and recommends ways to lmprove it. The Appendlx sets

forth a ease study of  the Judic iary commit tee's review of  one

appeals court  nomj.nee, which i l lustrates many of  the weaknesses

that have charaeter ized the process. our f indings and concru-

slons are based on an analysis of  hear ing and exeeut lve session

t ranscr lP ts ,  senate  Jud ic la ry  commi t tee  ea lendars ,  and in te rv iews

with Senate Judic iary commit tee staf f  and others who have part i -

c ipa ted  in  the  jud ic ia l  con f i rmat ion  process .

For the most part ,  the Senate has treated the conf i rmat ion

of federal  judges as a passive exercise,  where consent is glven

rn deferenee to the president.  The Judic iary commit tee, which

has been delegated pr imary responslbi l t ty for  evaluat ing judleial

nominees, has typical ly engaged in only a perfunctory review of

them. I t  has devoted l i t t lE energy and few resources to the task

of judic ia l  screening. The commlt tee has rel led heavi ly on the
Ameriean Bar Associat ion's s impre categor ical  rat ing of  a nomi- V/

nee, although the ABA usually provides no lndieation of the seope

of i ts invest igat ion or the basis for  i ts  evaluat ion.  The com-

mit tee's hear ings on Judlelar nominees have been br ief ,  poorry

at tended and frequent ly scheduled soon af ter  the nominat lon,  wl th
i i t t le informat lon aval lable.  They are,  as one commit tee staf fer
said,  t 'As pro forma as pro forma ean be.t f  The CommLttee largely
has shi f ted the burden of  invest igat ing nominees to outside
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groups and indiv iduals,  but  has made no part icurar ef for t  to

rnvolve these groups, has given them inadequate not ice of  hear ing

dates,  has fai led to pursue aggressively informat ion they pro-

v ide ,  and has  d iscouraged c r i t i car  in fo rmat ion  by  sub jec t ing

witnesses to harsh examinat ion somet imes harsher than for the

nominees themselves.

The Commit tee has no af f i rmat ive standards for conf i rmat ion.

r t  seems w i l l ing  to  endorse  a  nominee un less  charges  o f  c r im ina l

or f lagrant ly unethical  behavior are proved.

The commit tee f requent ly fa i ls  to resolve even those

quest ions which are raised concerning a nominee. when contro-

versial  issues have ar isen, chairman strom Thurmond (R-sc) has

been reructant to schedure addi t ionar hear ings or arrow addi-

t ional  t ime for invest igat ions,  act ing more as the administra-

t ionrs agent for  expedl ted processing than as the advocate for  an

independent Senate review. The Commit tee typical ly has f i led no

report  on i ts del iberat ions for  the benef i t  of  the fu l l  Senate,

even i f  controversial  issues have been raised about a part icular

nominee.

The case study in the Appendix of  the conf i rmat ion of  AIex

Kozinski  to the Ninth Circui t  Court  of  Appeals i - l lustrates the

Senate Judic iary Commit teers fa i lure to review careful ly nomj.nees

to the federal bench. Although the Senate Judiciary Committee

unanimously approved the Kozinski  nominat ion,  the fu l l  senate

conf i rmed him by a vote of  only 54-43, the smal lest  conf i rmat ion

vote for  a federal  judge in many years.
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The final senate vote on the l(ozlnskt nomLnatlon embarrassed

the Demoeratlc members on the Judlclary committee' who then

p r e s s e d f o r c h a n g e s t o l ' m p r o v e t h e p r o c e s s . T h e m a j o r e l e m e n t o f

t h e r e s u l t l n g a g r e e m e n t p r o v l d e s f o r a t l e a s t ' t h r e e w e e k s t o

r e v i e w e a c h n o m i n e e b e f o r e a h e a r i n g i s h e l d ' e x e e p t l n t h e c a s e s

of controversial nomlnees where no time llmlts wll l be imposed'

The degree to which thls agreement improves the conflrmatl-on

process wiII depend to a great extent on the treatment of nomi-

nees about whom serLous questlons of f itness have been raised'

B y i t s e l f , t h e p l a n d o e s l l t t l e t o p r o v i . d e t h e J u d l c i a r y C o m -

mlttee or the senate wlth better lnformatl0n concernlng the

competence, lntegrlty, temperament and other qualif icatlons of

nominees, Qt to br ing out defects '

c o m n o n C a u s e r e c o m m e n d s t h e f o l l o w t n g c h a n g e s i n t h e

.Judlc lary Commlt teers revlew of  Judtctal  nomlnees:

l . I n v e s t l g a t l v e s t a f f s h o u l d b e a d d e d t o a s . s l . s t t h e

Committee in revlewlng nominees'

2. The Commlttee should prov!,de ltself adequate tlme to

review thoroughly Judictal nomlnees'

J . T h e C o m m i t t e e s h o u l d a s k t h e A B A t o p r o v l d e l - n f o r m a t l o n

on the scope of its lnvestlgatlon' a summary of the basls for lts

evaluation, and a summary of the eontroversial lssues' lf atrY'

discovered concernlng the nominee'

4. Relevant outside groups should be glven prornpt and

adequate notlee of nomLnatl,ons and Lnvited to provlde Lnfor-

mat ion .
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5.  The commit tee should prov ide adequate pubr ic  not ice of

i t s  hea r ings ,  pa r t i cu la r r y  t o  those  pa r t i c i pa t i ng  as  w i tnesses .

t i .  Hear ings should be l imi ted to  fewer than s ix  nominees at

a  t ime ,  t he  cu r ren t  l im i t  on  g roup  hea r ings  fo r  j ud i c ia l

nominees .

7.  To help increase the resources for  carefu l  rev j .ew of

3udic ia l  nominees,  the Commit tee members should rotate the lead

responsib i l i ty  for  moni tor ing jud ic ia l  nominees

8 .  I n  o rde r  t o  ca r ry  ou t  i t s -du ty  o f  assu r ing  fede ra l  j udges

of  h igh qual i ty ,  the Commit tee should at tempt  to  ident i fy  the

qua l i f i ca t i ons  requ is i t e  i n  f ede ra l  j udges .

9.  The Commit tee should issue repor ts  set t ing out  any

quest ions about  the f i tness of  each nominee and expla in ing how

these  ques t i ons  were i  reso l ved  p r i o r  t o  t he  fu I I  Sena te ' s  vo te .



ASSEMBLY-LINE APPROVAL !

A common cause study of senate confirmatlon of Fed.erar Judges

Eight years ago common cause studied the Senate,s review of
President ia l  nominat ions to the execut ive branch. That review,
ent i t led 

,  found that , ,presid.ent ia l

nominees are hast i ly  consLdered i .n an extremely comfortable
atmosphere without the benef i t  of  a furr  record or tough scru-
t iny.  "  r t  urged a ser ies of  procedr, i rar  reforms to encourage
informed Senate judgments on president la l  nominees. l  Unfortun_
ately,  many of  the probrems that existed then st i l r  exist  today.
Most alarmingly,  they exist  in the senate's review of  nominees to
serve l i fet ime appointments as federaL judges.

The federar judic iary is currentry composed of  nearry 250
distr ict  and appears court  judges. By the end of  h is second
term, president Reagan is expected to have named as many as 400
judges, more than hal f  of  the federar Judlc iary,  and more than
any other President has appointed.

Judgeships,  however,  are not excrusivery the
dispense. under the ,Advice and consent, '  crause
tut ion,  the Senate shares responsibi l l ty  for  each
appo in tments .

Pres iden t f s  t o

of  the Const i -

o f  these

.  
lThu".  

included development of  a fu l lnominees, adequate t ime to oef iu" i i t . , - inOstandards for conf i rmat ion.

public record on
expl ic i t  af f i rmat ive
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Thts is a responsibi l i ty  that  should not be taken l ight ly,

rn deference to the President.  Judges are not appointed to serve

the President,  but  to direct  a separate,  egual ,  and independent

branch of government, with enormous power over our way of l l fe

and form of government.  They serve for l i fe,  deciding cases long

after the Presidents who nominated them have lef t  of f ice.  More-

over,  dS Professor Laurence Tr ibe of  Harvard Law School  has

pointed out,  the judic iary is "designed more to check the exec-

ut ive branch than to do i ts bidding. "

Al though less in the l imel ight  than the Supreme Court ,

judges on the federal  appeals and distr let  eourts decide the

overwhel-ming major i ty of  federal  cases. As Senator Char les McC.

Math ias ,  J t .  (R-MD) ,  a  member  o f  the  Jud ic ia ry  Commi t tee ,  has

pointed out:

The decisions of the men and women who serve on the 13
courts of  appeals stand in al l  but  the most except ional
cases as the law of  the 1and. Last year the c i rcui t  judges
dec ided near ly  29 ,000 cases  and fewer  than L  percent  o f
these wi l l  ever be reviewed by the Supreme Court .  As a
prac t ica l  mat te r ,  i t  l s  upon the  Judges o f  the  eour ts  o f
appeals that  Americans must depend for fa i r ,  evenhanded and
impar t ia l  jus t i ce
( 1 3 1  c o n g .  R e c .  5 6 3 3 6  ( M a y  2 3 , 1 9 8 4 ) ) .

The Senate fs  respons lb l l i t y  to  rev l_ew care fu l l y  the

qual i f icat ions of  nominees to l i fet ime appointments to the

judic iary is especial ly important compared to i ts dut ies to

review the cabinet and other pol l t icar appointees of  the

President.  As Senator Ar len Specter,  a Republ ican member of  the

Judic iary Commit tee f rom PennsylvanLa, has said:

I f  we are ta lk ing about the conf i rmat l -on of  the nominat lon
of a cabinet of f icer,  someone to serve on the team at the
p leasure  o f  the  ch ie f  Execut ive ,  to  car ry  ou t  h is  por ic ies ,
to be terminated as the chief  Execut ive sees f i t ,  that  is
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one thing. But where we have someone as a member of the
ludic iary .  we have a di f ferent and a muctr  h igher l ineo f  respons ib i l i t y  in  the  d ischarge o f  our  cons t i tu t iona l
du ty  fo r  adv ice  and consent .
( 1 3 1  C o n g .  R e c .  5 6 3 3 0  ( M a y  2 3 ,  1 9 8 4 ) ) .

rn fact ,  however,  i .n recent years the senate rarely has
given ser ious scrut iny to judic iar  nominees. Some Repubrican

senators c losely ar igned with president Reagan have pushed to

keep the conf i rmat ion process moving, €rs though that were the

highest pr ior i ty.  other Republ icans and Democrats general ly have

gone a long.

This report  examines the seni .e,s recent pract ices for

reviewing judic ia l  nominees. r t  descr ibes the def ic ienci .es of

the review process. rn i ts concl-usi ,on the report  d iscusses

recommendat ions for improving senate review of  judic ia l  nominees.

The Appendix sets for th a case study of  the Judic iary commit tee's

review of  an appears court  nominee, which v iv id ly i r rustrates

many of  the weaknesses that have character ized the process. our

f ind ings  and conc lus lons  are  based on  an  ana lys is  o f  hear ing  and

execut ive  sess ion  t ranscr ip ts rz  senate  Jud ic ia ry  commi t tee

carendars ,  and in te rv iews w i th  l1  senate  Jud ic ia ry  commi t tee

staf f  and more than 20 other part ic ipants in the Judic ia l

con f i rmat ion  process .

For the most part ,  the Senate has treated the appointment of

federar judges as a passive exercise,  where consent is given in

deference to the president.  The senate Judic iary commit tee,

2etI  guotat ions
transcr ipts are f rom

from execur ive session and 1995 hear ing
uncorrected working transcr ipts
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which has been delegated primary responslbiltty for evaluating

judic ia l  nomlnees, has typlcal ly engaged ln only a perfunctory

review of each nominee. The Committee has devoted l itt le energy

and few resources to the task of  judic ia l  screening. I t  has

re l ied  heav i l y  on  the  Amer ican Bar  Assoc ia t ion 's  s imp le  ca tegor -

ical  rat ing,  a l though the ABA usual ly provides no indicat ion of

the scope of  i ts  invest igat ion or the basis for  i ts  evaluat ion.

Hear ings on judic ia l  nomlnees have been br ief ,  poor ly at tended

and frequent ly scheduled soon af ter  the nominat ion,  wi th l i t t le

rnformat ion avai lable.  The Commit tee largely has shi f ted the

burden of  invest igat ing nominees to outside groups and lndiv id-

uals.  At  the same t ime the Commit tee has made no part icular

effort to involve these groups, has given them inadequate notiee

of  hear ing  da tes ,  has  fa i led  to  pursue aggress ive ly  in fo rmat ion

they provide, and has diseouraged lndiv iduals f rom offer ing

cr i t i ca l  in fo rmat ion  by  sub jec t ing  w l tnesses  to  harsh  ques t ion ing

sometimes harsher than for the nominees themselves.

The Commit iee has no af f i rmat ive standards for conf i rmat ion.

The Committee seems wilf i lg to endorse any nomi.nation unless

chargres of  cr iminal  or  f lagrant ly unethlcal  behavlor are proved.

Al though the importance of  a nominee's judic ia l  temperament is

of ten stressed, i t  remal-ns a eoneept wi thout def in i t ion.

The Commit tee f requentty fa i ls  to resolve even those

questJ.ons that are raised concerning a nominee. When contro-

versial  issues have ar isen, Chairman Strom Thurmond (R-SC) has

been reluctant to provide addi t ional  hear ings or t ime for

invest igat ions,  act ing more as the admlnistrat ion's agent for
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expedited processing than the advocate for an independent Senate
review- The commit tee typical ly has f i ted no commit tee report
that  wouLd help inform the fur l  senate before vot ing on a
nominee.  Desp i te  i t s  c rear  cons t i tu t iona l  respons ib i r i t y ,  the
senate has demonstrated, dS senator wirr iam proxmire (D-wr)
commented, a "bashfur feebreness in charrenging a president in
t h i s  a r e a . ' ,  ( 1 3 1  C o n g .  R e c .  S L Z Z } i  ( S e p t e m b e r  3 0 ,  l 9 g 5 ) ) .

How i t  Beqins

The conf i rmat ion process for a nominee starts when the
President f i res the formar nominat ion wi th the senate.  The
administrat ion also sends the senate the American Bar Associ-
at ion's s imple categor ical  rat ing of  the nomlnee and the nomi_
nee 's  FBI  repor t .  Senator  S t rom Thurmond (R_SC) ,  Cha i rman o f  the
Judic iary commit tee, whlch receives the nominat ion papers,  sends
out a commlt tee quest ionnaire to the nominee. Because nominees
often have advance copies,  the quest lonnaire is f requentry
compreted and returned to the committee the next day.

unti l an agreement reached by the committee on December 5,
1985, which is intended to rmprove the process, there srere no
agrreed upon time periods between the ad.ministration,s f ormal
submisssion of  a nominat ion and the date of  the commit tee,s
hear ing on that nominee or between the receipt  of  the nomineers
quest ionnaire and the hear ing.  fn a November 30, 19g5, story the
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.  reported that i lThurmond has moved judges

through the hearing proeess faster than any Committee chairman in

the past  20 years,  accord ing to  the congressLonal  Research

service." The ouarterrv went on to say that the t ime between

nomination and hearing had averaged 18.5 days during 1995. under

the new agreement,  there wi l l  be at  least  three weeks between the

time the guestionnaire is recel-ved and a hearing is held except

rn  cont rovers ia l  cases  (when i t  cou ld  be  much longer ; .3

The commit tee has few invest igators to review the back-

grounds of nominees. At present the Republicans have four

fulr- t ime invest igators,  and the Democrats only two.4 one of  the

minor i ty staf f  assumed ful l - t ime responsibl l l ty  for  reviewing

jud ic ia l  nominat ions  on ly  s ince  la te  summer  1995,  and the  o ther ,

la te  ln  1985.  In  add l t lon ,  counse l  to  severa l  Senators  cont r i -

bute some t ime to review of  certain nominees.

whereas in past years staf f  reportedly engaged in many

coopera t ive  b ipar t l san  e f fo r ts ,  sueh as  f te ld  inves t iga t ions ,

th is k ind of  col laborat ion is rare today. Moreover,  unl ike the

per iod dur ing the 96th eoigress,  when, aceording to senator Biden

(D-DE) ,  rough ly  one in  f l ve  nominees  was sub jec t  to  a  f ie rd

Jthis means that s ince, ES indicated above, the quest ion-
nalre is usualry returned one day af ter  the nominat ion is
received, the agreement provides in most cases 22 days from
nominat ion to hear ing.  Thls is not s igni f icant ly to iger than the18.5 days averaged before the commit tee agreement.

4t ' te l ther  of  the DemoeratLc lnvest lgators has an aeeount lng
background that  would permi t  an exper t  evaluat ion of  poss ib le
f inancia l  wrongdoing.



rnvest igat ion,5 s ta f f  reca l I  very  few f ie ld  lnvest igat ions in  the
l a s t  s e v e r a l  y . . a " . 6

The ABA Ratino

As noted above, the Judic iary commit tee receives a rat ing of
each nominee by the American Bar Associat ion.  The ABA's standing
commit tee on the Federar Judic iary rates judic ia l  nominees as
' rexeept ionar ly  we l r -qua l i f  ied ,  "  "we l l  qua l i f  ied ,  "  , ,guar i f  L€dr , ,  o r
"unqual i f ied."  In border l ine cases, the commit tee somet imes

issues  a  mixed ra t ing ,  w i th  a  major i t y  f ind ing  the  nominee
quar i f ied and a minor i ty,  unquar i f ier t .  The ABA typicarry issues
che rat ing wi thout expranat ion i t  is  accompanied by no
d iscuss ion  o f  the  ABArs  bas is  fo r  reach ing  the  par t i curar

evaruat ion ,  no  d iscuss ion  o f  what ,  L t  any ,  i ssues  $rere  d i f f i cu l t
or  controversiar,  and no discussion of  the scope of  the

rnvest igat ion,  such as the k inds of  lawyers,  organizat ions,  and
groups surveyed

Despi te these shortcot l t lngs,  the Judlc iary commit tee rel ies
substant ia l ry on the ABA rat ing.  As senator Specter has said:

5Th" minor i ty has recent ly undertaken a f ietd invest igat ionof  Je f f  Sess ions ,  the  u .s .  A t t6 rney  in  Mob i re ,  Arabama,  who wasnominated for a distr lct  court  seat i -n ALabama.
6D,rk" short ,  chief  minor i ty invest igator dur ing the 96thcongress ,  who is .cur ren t ly  the  commi t tee ;s  c r r ie i -ma ior i t yrnves t iga tor ,  sa id  tha t  ha  reca l l s  "n iv - four  e ie ra- inves t iga t ionsof judic ia l  nominees that he was aware or aur ing- ihr"--gethcongress, two of  which he was invorved with :" i " t iv-wi th theDemocrats.
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rt is not possible for this committee, for members to attendthe sessions and real ly give the k ind of  at tent ion to theseindiv iduals who come nerore t t re-commit tee. r  th ink thatmany of  us place a lot  of  re l iance of  what the ABA does.( 1 3 1  C o n g .  R e c .  s G 3 2 9  ( N t a y  2 3 ,  1 9 8 4 )  ) .

And, according to senator Joseph Biden, the ranking mlnor i ty

member of the Committee:

:*:13:l l lo^:l?I::i l!_1 ":T:1":_1,." rrttre chance of gerrlns

: l l_ : l lg idares.  to ser ious scrut inf  .  
- i r , - t t , . t  

" . . , " " , - lh.
:?f,9?l+.ro n"= u."o*" , tn" ."=.r,..- oi tffiffiiffii
f i rma t

The lack of  informatLon on the ABA's evaluat ion has been
troubl ing to some senators,  part icular ly where the ABA provides a
mixed "r 'qual i f ied/unquarr f ied'rr f  

evaluat lon,  a s i tuat ion that

appears to be occurr ing more frequentty.  /

Moreover,  in recent years the process used by the ABA to
judge nominees has been ealred into guestlon. Doubts about the
ABA rat ing urere raised dur ing the conf i rmat ion of  J.  Harvle
wi rk inson r r r  in  1994 (d iseussed berow) ,  where  the  in tegr i t y  o f
the ABA process and i ts immunity f rom por i t ical  pressure were
eal led into quest ion.  seni te reservat ions about the ABA arso
grew as a resul t  of  l ts  eonslderat ion of  the nomlnat lon of  u.  w.
c remon in  1980 to  a  d is t r i c t  cour t  sea t  in  Arabama.  rn  the
course of  test i fy ing against  Clemon, the ABA lald out l ts

7'  Accord ing to
f ive of  10 nominees
week had recei_ved a

a November  26 ,  1995,  New yorg  T imes s to ry ,considered- by the co@i"" i ""=
m i x e d  " q u a l i f i e d / u n q u a l i f i e d " , i C i " i .  - -  -

u_'�
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f ind ings.  But  dur ing the hear ings on the nominee,  senators

uncovered at  least  one error  in  the ABAIs f ind ings and guest ioned

severa l  o f  i ts  conclus ions.  Responding to  the gro$r ing cr i t ic ism

of  i ts  work,  the chai rman of  the ABA Commit tee sa id:

I  th ink ,  there ls  a  misunderstanding by cer ta in
peopre as to  what  our  rore rear ly  is .  we have never  taken
the posi t ion that  we are the f ina l  arb i ters ;  we are noth ing
o f  t h e  s o r t .

AI I  we are is  he lpers to  the At torney Genera l  and to  th is
Senate Judic iary  comrni t tee,  which has other  toors to  do
o t h e r  j o b s .

Despi te  the ABA's d iscra imer,  the Judic iary  commit tee and

other Senators continue to rely neavity on the ABA rating. The

Jud ic ia ry  commi t tee ,  i n  e f fec t ,  has  l a rge l y  de rega ted  i t s  rev iew

responslb i l i t ies to  the ABA, $r l thout  ensur ing some accountabi l i ty

fo r  t he  ABArs  de te rm ina t i ons .

Brinqinq in Outside Groups

When i t  receives not ice of  a nominat ion,  the Judic iary

committee t,ypicarly does not notify relevant outside groups who

might have an interest  in the nominat ion and be able to provide

addi t ional  informat ion.  One Commit tee staf fer  explained this was

unnecessary because tteveryone who should know does know.rl

But there is reason to bel ieve that th is is not t rue,  and

certaj-nly many groups that could be helpful do not learn of

nominat ions on a t imely basis.S One Commit tee staf fer  stated

P-In a guick check on the accuracy of the theory that Senate
not i f icat ion would be redundant ,  Common Cause cal led three s tate
bar  associat ions in  s tates covered by the Slx th Ci rcu i t ,  where,

(Footnote Cont inued)
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that  the staf f  had heard only f rom groups in washington, D.c.  and

had never heard from groups in the states and eommunLties where

nominees were worklng -- where there presumably would be a wealth

of f i rsthand exper ience with the nominees'

Early notice ls particularly Lmportant because' as Com-

mit tee staf f  have readi ly admit ted,  the commlt tee depends heavi ly

on outside groups to ldent i fy which nominees are controversial

and require the c losest scrut inY'

The Hearinq Process

Hearings on Judicial nominees have been poorly attended and

short .  Nominees are usual ly considered in group proceedlngs,

with as many as six or even seven nominees at a time. The new

agreement of the committee allows as many as six Judlclal nomi-

nees at  each hear ing.

According to one commit tee staf fer ,  hear! .ngs are t tas Pgg

forma as pro forma ean be.rr  The br ief ,  poor ly at tended, P€r-

functory nature of  the hear i -ngs ref lects a lack of  ser ious

coneern for and at tent lon to the f i tness of  the judic ia l  nominees

coming before the Commit tee. This has been true for years '

Whi le major i ty and minor l ty Senators both have an obl lgat lon

to look cr i t ical ly at  judlctal  nominees, the minor i ty members

(Foo tno te  Con t inued)
at  the t ime of  the ca l ls ,  two nominees to  the Cour t  o f  Appeals

were before the Senate.  The d i rector  o f  one of  the s tate bars,
presumably someone r rwho should know,"  had not  heard of  the-nominat ions.  

As a fur ther  mat ter  o f  some concern,  both nominees
were approved by the Commit tee in  less than three weeks af ter
the i r  nominat ions.
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typical ly have raised issues about nominees dur lng th is adminis-

t rat ion,  to the extent issues have been raised at  a l l .  As a

prac t ica l  mat te r ,  there fore ,  i t  i s  par t i cu la r ly  revea l ing  to  look

at the part ic ipat ion by minor i ty (Democrat ic)  Senators in the

Committee hearings

In  L981,  hear ings  v rere  he ld  on  41  jud lc ia l  nominees ,  e igh t

for appel late court  nominees9 and 33 for distr ict  court  seats.

For 29 of  those nominees no more than two of  the 18 Commit tee

members were present at  the hear ings. only once, in aI I  of  1981,

at  a hear ing,  d id a minor i ty Senator personal ly take the t ime to

ask a nominee guestions and those questions vJere asked by Senator

Dennis DeConci .n i  (D-AZ) who sat alone and acted as chair  of  the

Judic iary Commit tee on that day. By our est imates,  the total

t ime spent on questionlng the eight appellate nominees $tas less

than two hours.  On September 15, 1981, the Commit tee managed to

rush through six distr ict  court  nominees in one hear ing,  ques-

t ioning them a total  of  about 18 minutes.

The si tuat ion did not change signl f icant ly in subsequent

years.  In L982, wi th hear j .ngs on 47 nominees, minor i ty Senators

asked quest ions of  only three nominees and, fa i led to ask any

quest ions of  n ine of  the 11 circui t  court  nominees. The approx-

rmate cumulat ive t ime for quest ioning these LL nominees at

hearings was about two hours.

9th"  c i rcu i t  cour t  s tat is t ics  do not  inc lude federa l  c i . rcu ic
nominees.
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In 1983, sr l th hearings on 34 nominees' al l  but three ! ' tere

attended by only one or two Senators from the Committee. Min-

or i ty Senators asked quest ions of  only one nominee and the total

t ime devoted to questioning the five circult court nominees was

Iess than one hour.

The next year,  1984, the story t r tas essent ia l ly  repeated, but

the pace stepped up, wi th the Commit tee holding hear ings for 50

nominees. Of the 10 eireui t  eourt  nomineeS, minor i ty Senators

quest ioned only one, J.  Harvie Wi lk inson I I I ,  whose nominat ion

was h igh ly  cont rovers ia l . .

In 1985, part lc ipat lon at  hear ings changed, but for  the most

part  only superf ic ia l ly .  At tendance has been higher,  but  the

lncrease does not lndicate any more eareful inqulry lnto nomi-

nees'  qual i f icat ions.  The newly elected Republ lcan Senator f rom

Kentucky,  Mitch McConnel l ,  appeared at  v i r tual ly every,  i f  not

every, hearing. His role was to congratulate the nominee on his

or  her  nominat ion ,  ra ther  than to  par t l c lpa te  subs tan t lve ly .

Senator Paul  Simon (D-IL),  a f reshman Senator seleeted to monl, tor

judic ia l  nominees for the minor i ty,  began regular ly at tending

hear ings, but at  least  unt l l  the fa l l ,  he largely l lml ted hls

part ic ipat ion to two standard quest ion". l0

10In an apparently lndlrect attempt to determine whether the
nominee  has  been  sub jec t  t o  an  " i deo log i ca l  l i tmus  tes t r r ras  has
been a l leged to occur ,  Senator  S lmon asks the nominee whether  he
or she has been asked anything "improper" by anyone in the
admin is t rat ion or  the Senate.  S imon a lso asks what  the nominee
has done to serve the d isadvantaged.
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Quest ion inq at  the Hear inqs

The sparse at tendance at  these hear ings might  not  be so

t roubl ing i f  the quest ion ing of  the nominees were less inef -

fectual .  Instead the record typ ica l ly  shows only  a few r rsof t r l

quest ions,  wi th  l i t t le  problng of  answers.  One prominent

at torney observ ing the process commented that  the Senators were a

"pieee of cake'r compared to appearing before a judge and that an

exper ienced  l i t i ga to r  wou ld  have  no  d i f f i cu l t y  f i e l d ing  such

quest ions.  In  fact ,  some of  the most  in tense quest ion ing ls

reserved for  wi tnesses who come forward wi th  quest ions or  nega-

t ive in format ion about  the nominees.

The  con f i rma t ion  hea r ing  on  oc tobe r  30 ,  L985 ,  o f  seven

nominees serves as an example of  both how del icate ly  nominees are

quest ioned,  even when there are ser ious quest ions ra ised,  and how

d i f f e ren t l y  w i tnesses  a re  somet imes  t rea ted . l l  Sena to r  S imon ,

the only  Senator  pos ing quest ions to  Bobby Ray Baldock,  a  nominee

to  the  Ten th  C l r cu l t ,  asked  abou t  an  ACLU lawyer ' s  desc r ip t i on  o f

h im in  the Wal I  St reet  Journal  as i lDeath on wheels  for  c iv i l

l iber t ies. "  Baldock expla ined that  the lawyer  had won three of

four  cases before h im,  wi thout  ind icat ing i f  these were jury

t r ia ls ,  and that  to  h is  knowledge no one e lse had ever  sa id such

a th ing about  h im.  Senator  S imon merely  responded,  r rWe have aI I

gone through those k inds of  exper  j "ences.r l

I l tn  addi t ion,  61s ind icated in  the Appendix ,  wi tnesses who
test i f ied against  appeals  cour t  nominee AIex Kozinsk i  were
aggress ive ly  quest ioned by the Commit tee.
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Senator  Simon then asked Baldock to  comment  on cr i t ic ism of

h im by the Tenth Ci rcu i t  r r for  the impat ient  manner  in  which [he]

condueted a cr iminal  t r ia l  o f  an Amer ican Ind ian. ' r  Such cr i t l -

c ism of  a  d is t r ic t  cour t  judge by an appeals  eour t  Judqre ls

h lqh ly  unusual .  Yet ,  Senator  S imon,  assur ing Baldock of  h is

ben ign  i n ten t i ons ,  sa id :

- t  guess i t  is  not  a  fa i r  quest lon to  say,  was the er i t ic ism
val id? But  any comment  that  you would have and do you th ink
that  you have learned in  the process of  go ing through th is
and le t  me just  add,  a l l  o f  us make mistakes j -n  the proeess
o f  t h i s  l i f e ,  and  whe the r  we  a re  j udges  o r  Sena to rs  o r  even
the  s ta f f s  o f  Sena to rs  occas iona l l y  make  m is takes .  Any
comments that you have?

Baldock responded that  he would probably  handle the ease

differently today and that even though he rretas prineipally

conce rned  wr th  p ro tec t i ng  the  de fendan t rs  r i gh ts r .  .  o  i t  was  one

of  those th ings that  on the record,  i t  appears that  just  the

opposi te  was comS-ng out . r f

Apparent ly  Senator  S lmon was sat ls f led,  as he accepted th is

explanat ion at  face va lue and quest ioned Judge Baldock no fur -

ther .  But  presumably i f  the c lmmit tee s taf f  had thoroughly

rev iewed the basLs for  the charges agal -nst  Baldock,  Senator  S imon

would have been in  a pos i t ion to  fo l low up on h is  quest ions and

es tab l i sh  a  c lea re r  p i c tu re  o f  Ba ldoek ts  reeo rd  on  c i v i l  l i be r -

t ies.  ( In  v iew of  the quest ion ing of  Judge Baldock and the

incomplete record that  resul ted,  i t  is  not  surpr is ing that  the

Committee approved him without objection two weeks later. )

The Commit tee 's  t reatment  that  same day of  the nominat ion of

James Buckley, a former Senator, also showed that the Commlttee

was wi l l ing to  a l low impor tant  issues to  remain unresolved.
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opposi t ion to Mr.  Buckrey's immediate conf i rmat j .on was voiced by
Marna Tucker ,  pas t  p res ident  o f  the  D.c .  Bar .  Her  concern
centered on the speed wlth which Mr.  Buckley,s nominat ion had
proceeded. Because Mr.  Buckrey had or ig inar ly been presented as
a candidate for  a posi t ion on the second circui t ,  the ABA had not
consurted with the leadership of  the Distr ict  of  columbia bar,  as
rs  t rad i t iona l  w i th  nominat ions  to  the  D.c .  c i rcu i t .  Desp i te  Ms.
Tucker 's  reques t ,  a  fo rmal  reso lu t ion  o f  the  D.c .  Bar  ask ing  fo r
addi t ionar t ime to review the nominat ion,  and past ABA pract ice,

the commit tee did not consul t  readlrs of  the Bar.  on the con-
trary, chairman Thurmond guestioned, Ms. Tucker aggressively about
why the lawyers in washington, D.c. ,  shour-d have any special
rnput in the review of  Buckley.

rn addi t ion,  the New york c i ty Bar had given Mr.  Buckley a
I 'not  qual i f ied" rat ing af ter  he had refused to be interviewed by
the  Bar rs  sc reen ing  commi t tee .  ye t  when Mr .  Buck ley  tes t i f ied ,
no Senator asked him about his refusal  to cooperate wi th the New
York city Bar and there is no evidence in the committee hearing
record that the committee contacted the New york Bar for the
bas is  fo r  i t s  dec is ion .

The Judic iary commit tee has been reluctant to hord addi_
tional hearings on nominees even when guesti.ons affecting the
f i tness of  nominees have been raised but remain unresorved. A
look at  the commit tee's handr lng of  the nominat ion of  . r .  Harvi .e
wi lk inson rrr ,  a controversiar nomi-nee to the Fourth c i rcui t ,
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r l lustrates the di f f icul t ies faced by Senators who would l |ke to

explore outstanding issues on a nominee af ter  a hear ing has been

he ld .

A hear ing rdas or ig inal ly held on wi lk inson in November 1983.

A second hear ing was held in February 1984 af ter  several  c iv i t

rights groups complained of lack of adequate notice. one focus

of the February hear ing was the nomineers v i r tual  absence of

exper ience in the pract ice of  law. rn addl t ion,  Elaine Jones of

the NAACP Legal  Defense and Educat ional  Fund suggested that there

tdas information that the ABA had moved from an adverse prelimi-

nary determinat ion on him to a minimal "qual i f ied" rat ing af ter

in tense lobby ing  on  Wi lk insonrs  beha l f .

on March 15,. the day the committee had agreed to vote on

Wilk inson, Senator Edward Kennedy (D-MA),  who had recent ly

learned of new charges about the lobbying campaign, asked to

defer the vote to hear " f rom the bar associat ion and from the

. Ius t i ce  Depar tment ,  per .haps  even Mr .  w i l k lnson h lmse l f  . "  senator

Ar len Specter (R-pA) also fo ined in the request for  a hearLng.

chairman Thurmond,,objected, stat ing that the nominat ion had been

around since November, that there had been enough tlme to explore

any issues, that  they had a let ter  f rom the ABA expraining i ts

proeedures, that their votes $tere not dependent on what the ABA

did,  and that they had given their  word to vote.  The vote took

place, wi th senators Kennedy, Metzenbaum (D-oH),  Biden, and

Specter object ing to the nominee.

In the faee of  Chairman Thurmond's eont inued opposi t ion to

reviewing the charges in a hear ing,  the ef for t  to invest igate the
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alleged Iobbying took the form of a campaign to get the ful l

Senate to  send the nominee back to  Commit tee for  hear ings.  On

May 17, Senators Kennedy, Metzenbaum and Biden !.trote a letter to

thei r  co l leagues stat ing that  the nominat ion was not  ready for

ac t i on .  The i r  l e t t e r  s ta ted :

Numerous requests by severa l  Senators for  an addi t ional
Judic iary  Commit tee hear ing on the nominat ion to  c lear  up
these  a l l ega t i ons  have  been  unsuccess fu l .  A  p roposed
hear ing  on  ABA p rocedures ,  t en ta t i ve l y  schedu led  fo r  May  t7 ,
1984,  by the Judic iary  Subcommit tee on Cour ts ,  tdas inde-
f in i te ly  postponed on May 10 to  avoid address ing the
Wi lk inson nominat ion pr ior  to  considerat ion of  the
nominat ion by the fu I I  Senate. -
( 1 3 0  C o n g .  R e c .  5 6 3 3 9  ( t " t a y  2 3 ,  f 9 8 4 ) ) .

on  May  23 ,  on  the  f l oo r ,  Sena to r  Ma th ias ,  a  Repub l i can

member of  the Commit tee,  a lso made a p lea for  more hear ings:

Tv ice s ince the Judic iary  Commit tee repor ted th is
nominat ion,  I  have asked our  d is t inguished chai rman to
schedule I  addi t ional  day of  hear ings on the nominat ion of
. J .  Ha rv ie  Wi l k inson  I I I .  I  unde rs tand  tha t  a t  l eas t  s i x
other  members of  the commit tee,  represent ing both s ides of
the  a i s le ,  have  made  s im i l a r  reques ts .  Regre t tab l y ,  none  o f
these requests has been granted.

I  take th is  oppor tuni ty  to  urge once more the chai rman of
the Commit tee to  grant  that  addi t ional  day of  hear ings.  .

lC i t i zens ]  a re  depend ing  on  us  to  g i ve  th i s  nominee ' s
qual i f icat j .ons the object ive scrut iny and the thorough
examinat ion that  is  requi red by the Const i tu t ion.  They are
depending on us to  res is t  any temptat j .on to  render  a verd ic t
be fo re  a l l  o f  t he  ev idence  i s  i n .
( 1 3 0  c o n g .  R e c .  5 5 3 3 6  ( M a y  2 3 , 1 9 8 4 ) ) .

Senator Specter also spoke at length about the importance of

hold ing addi t ional  hear ings before the Senate voted.  Nonethe-

iess, Chairman Thurmond did not agree to further hearings and on

May 24, a motion to recommit the nomination to the Committee was

defeated.

On June 4, Senator Kennedy introduced into the record a

repor t  by the Washinqton Post  that  Wi lk inson pressured a b lack
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1aw student at the law sehool where he taught to eall a blaek

member of  the ABA screenlng commlt tee Just before the cr l t ical

ABA vote.  On . Iu ly 26, Kennedy introduced more mater la ls into the

record,  deerying I ' the stonewal l tng at t i tude of  the Judielary

Commi t tee . "  He sa id ,  "The pers is ten t  re fusa l  o f  the  cha i rman o f

the Judieiary Commlttee to hold another hearing on thl-s nomina-

t ion strongly suggests that  the nominee has no sat isfactory

a n s r n e r s . r '  ( 1 3 0  C o n g .  R e c .  5 9 2 7 L  ( J u l y  2 6 ,  1 9 8 4 . ) )

on July 31 Senator Kennedy again went to the f loor asking

why no hear ing had been held.  Final ly,  Senator Thurmond stated

on the floor that he would hold another hearing if there would be

a "de f in i te  agreement  to  vo te  a t  a  cer ta in  t ime. "

An agreement was reached on August 2 to provide for an

addi t ional  hear ing,  whlch was held on August 7,  f ive months af ter

the or ig inal  request.  (The hear ing revealed that Wi lk inson had

orchestrated an intensive lobbying campaign, af ter  being not i f ied

by the Just ice Department that  h is ABA rat ing $ras in t rouble.  I t

was learned that he suece3sfully urged several prominent people

to lobby the members of the ABA committee on his behalf. wilkin-

son $ras conf i rmed by the Senate 58-39 on August 9,  1984. )

Reluctance to Provlde AddLtLonal Tl-me After the Hearinqs

The time between the Committee hearing and the Committee's

vote on a nominee general ly has been qui te short ,  of ten only one

day. Additional t ime has been dLscourag€d, even when the nomi-

nees have been before the Commit tee only for  a short  tLme. For

example,  in the exeeut ive session on Oetober 31, 1985, which
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fo l lowed a day in  which hear ings were held on seven nominees,

inc lud ing three c i rcu i t  cour t  nominees,  Senator  Metzenbaum asked

that  the vote be deferred one week on the three appeals  cour t

nominees.  None had been before the Commit tee more than three

weeks and one,  James Buckley,  for  onry two weeks.  senator

Metzenbaum explained that he had had only a few days notice that

James Buckrey was coming up and that he thought there shourd, be

another  hear ing.  (Moreover ,  though Senator  Metzenbaum did not

say so,  the focus of  Buckrey 's  hear ing had been on the requests

of  the D.e.  Bar  associat ion for  adaLt ional  t ime for  i ts  members

to rev iew the nominee's  record. )  Chai rman Thurmond agreed to the

one-week  ex tens ion  bu t  cau t i onedr r the re  i s  no  use  to  de lay  them

unless you have got  a  reason.r r  Remark ing on the unfa i rness of

the postponements,  Senator  Hatch charged that  there had been

' fde lay upon delay[  and asked r rwhat  is  i t  coming to?r '

The pressures to  push ahead ef fect ive ly  overr ide the occa-

s ional  protest  by a member of  the Commit tee.  In  the cases of  the

three circuit court nomlnees for whom Senator Metzenbaum had

asked for  more t imer  ro addi t ional  hear ing was held and a l l  three

were approved by the committee two weeks later. Among them was

James Buckrey,  who was approved on November L4,  two days af ter

the D.e.  Bar  Board of  Governors passed a resolut ion that  vras

hand-delivered to chairman Thurmond, urging the committee to

delay considerat ion of  Buckley 's  nominat ion for  30 days to  a l low

rev iew by members of  the D.C.  Bar .

The new agreement reached by the committee on December 5

provides at reast one week, and not more than two, between the
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hearinq and the commlttee vote on a nominee, exeept that more

t ime may be provided in cases of  controversial  nominees.

The Ouickeninq Paee

As the year 1985 progressed the pace of  the Judic iary

commit teers review of  nominees not ieeably quickened. whire

srowness  in  i t ser f  i s  cer ta in ly  no  v i r tue ,  i t  i s  impor tan t  tha t

there be adequate opportuni ty to study each nominee carefulry.

Yet the review process has begun to resemble one of those eon-

stant ly accelerat ing assembly- l ines in the movies in which the

workers have no reasonable opportunlty to keep up. Between

February  and August  1985r  dn  average o f  s ix  d is t r i c t  cour t

nominees were referred to the Commlt tee each month;  in September

there were 10, and in october,  L4.  whire no more than three

appel late court  nominees had been referred to the Commit tee in

any one month through September, ln Oetober there r/,rere 7 . prLor

to october there were hear ings on an average of  about seven

nominees a month, in octo5er there $rere hearings on 16.L2

At present the Judiciary committee regurarly endorses

president iar  nominees to judic iar  posts wi thout ser iously

r2Rrtho.rgh the number of new noml-nees and hearlngs dld not
remain as h igh in  November as october ,  the pace remained fast .
rn  November,  a  month cut  shor t  by a one week congress ional
recess,  hear ings on 11 nominees were held and hei r ings scheduled
for  three other  nominees were postponed at  the last  f r inute.nl

f l
{,1

,. .i
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rnguir ing into the nominees'  competence, impart iar i ty,  tem-

perament ,  and o ther  gua l i f i ca t ions .  rn  e f fec t ,  a  nominee is

presumed qual i f ied unless there is strong evidence that the

nominee has  v lo la ted  c r im ina l  laws or  ser ious  f inanc ia l  e th ica l

standards.

As one member of  the Judic iary Commit tee in L|TO reportedly

argued back then'  comment ing on the nominat ion of  Harold Carswel l

to the supreme court ,  the Senate has no r ight  to "wi thhold i ts

advice and consent in the absence of clear evidence that the

nominee is  no t  qua l i f ied .  "  More  recent ly ,  re f lec t ing  a  s imi ra r

perspec t ive ,  Senator  Denn is  DeConc in i  (D-AZ)  sa ids  , , I  be l ieve

that i f  an indiv iduar is competent and raw-abiding, he or she :

ought to be conf i rmed.t '

Some Committee staff have stated that the only solid grounds

for opposi t ion to a nominee are cr iminal i ty or ser ious f inancial

ethics problems. Senator Metzenbaum said on the Senate f loor

before the vote on AIex Kozinsl : i ,  the controversial  Ninth Circui t

nominee discussed in the Appendix:  ,somet imes we think that

unless we can find that the nominee of the President is guilty of

some he inous  c r ime we ought  to  conf i rm h im. ' r  (131 Cong.  Rec.

s 1 4 9 2 9  ( N o v e m b e r  6 ,  1 9 8 5 ) ) .  S e n a t o r  C a r l  L e v i n  ( D - u r )  c o n c u r r e d ,

that such an at t i tude was wrong:

r  am concerned that our v iew of  our rore in th is process
nas been narrowed over the years,  so that our standards for
ar r i v ing  a t  a  dec is ion  have been min imized.  r t  has  been
suggested that i t  requires,  today, actual  cr iminar i ty or
ser ious unethical  conduct,  expr ic i t ly  proved, in ordEr to
deny  the  senaters  consent .  r f  tha t  i s  in  fac t  the  case,
then $re urgentry need to revis i t  those stand.ards and re-
eva lua te  our  ro le  in  th is  p rocess .
( 1 3 1  C o n g .  R e c .  5 1 4 9 3 2  ( N o v e m b e r  6 ,  1 9 8 5 ) ) .
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Arthough the commit tee would remaln inef fect ive unless

assl-sted by suf  f  lc l -ent  staf  f  to conduct i ts own inquir ies,  the

process could be lmproved and the senate would come closer to

d ischarg ing  i t s  cons t i tu t iona l  respons ib i t i t y  i f  i t  were  to  make

more ef for t  to ident l fy and focus at tent ion upon qual l f lcat lons

that a nominee should have for holding a t r ia l  or  appel late court

s e a t .

This has been done by some bar assoclat lons.  Al though the

ABArs  d iscuss ions  o f  qua l l f l ca t ions  is  l lm i ted ,  l t  a t  leas t

states expl ic l t ly  that  I t  evaluates candldates based on thelr

competence, lntegr i ty and Judlctal  temperament.  At  least  one

local  bar organLzat ion,  the chieago Bar Assoelat ion,  provldes en

extensive dlscusslon of  what is meant by the cr l ter ia i t  uses.

rn i ts l3-page f fGuldel l ,nes for  Judic la l  serect lon,"  for  example,

i t  d iscusses the indlc ia of  "Judic ia l  temperament,"  Lncludj .ng

qual i t ies such as open-mindedness and compasslon. I t  a lso

discusses qual i t ies implying an absenee of . 'such temperament,  sueh

as arrogance and arbi t rar tness, and l t  e laborates on the ci rcum-

stanees in which these quarlt les wourd be manifest and thelr

imp l ica t ions  fo r  jud ic ia l  per fo rmance.
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Recent Deve_Iopmeqts

As the conf i rmat ion of  Alex Kozinski  to the Ninth c i rcui t
Court  of  Appeals i l lustrates (see Appendix) ,  the Senate Judic iary
commit tee fai ls to revlew carefur ly nominees to the federal
bench. Arthough the senate Judiciary committee unanimously
approved the Kozinski  nominat ion,  the fu l r  senate conf j - rmed him
by a vote of  only 54-43, the smarrest  conf i rmat ion vote for  a
federal  judge in many years.  By fo l lowing up on the informat ion
presented to the cornmittee, senator Levin, who is not a member of
the Judiciary commi.ttee, prayed the decisi.ve rore in making the
case aga ins t  Koz insk i .

six Democratic members of the Judlciary committee, who had
approved Kozinski  af ter  re ject ing preas for addi t ionar hear iDgs,
opposed Kozinskl  on the senate f l6or when forced to confront the
resur ts  o f  senator  Lev in rs  in tens ive  rev iew o f  the  Koz insk i
record

The f inal  senate vote on' the Kozinski  nominat ion embar-
rassed the Democrat ic members on the Judlc iary commit tee. sena-
tor Biden, ranklng Democrat,  pressed for changes to improve the
review process. The resul t ing commit tee agreement,  referred to
ear l i e r ,  es tab l i shed :

o  tha t . . t he re  w i l l  be  a t  l eas t  t h ree  weeks

mi t tee ' s  rece ip t  o f  t he  nomineers  gues t i onna i re

o f  a  hea r ing ;

o that  there wl l l  be at  least  one week and
weeks between the Commlttee hearing and vote on

between the Com-

and the holding

not more than two

each nominee;
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o that there wi l l  be no t ime l imi ts for  consider ing nominees
whom Demoerats s lngle out as the most controversial ;

o that  no more than six nominees wi l l  be eonsidered together
a t  a  hea r ing  o r  Commi t tee  vo te ;13

o that  quest ions submit ted by Demoerat ie  members of  the l
cornmi t tee wi r r  be added to the commit teers quest ionnai re;  and

o that  the nominees t  f l -naneia l  d isc losure s tatements wi l l  be
pub l l c l y  ava l l ab le .

The degree to  whleh th is  agreement  improves the conf i rmat ion
process wi l l  depend to a great extent on the t reatment of  eontro- ,

versial  nominees. As this part  of  the agreement is raid out in .
general  terms, i ts implementat ion wi l l  depend on the resources,
rndustr iousness, and courage of  cornmit tee members to ident i fy and
raise quest lons about potent ia l ly  controversial  candidates and on i

the good fai th of  the rest  of  the commit tee to permit  eont inued
invest igat ion of  such nominees

T h e p l a n , h o w e v e r , d o e s 1 i t t 1 e J r y . 1 t s e I f t o p r o v i d e t h e

Judic iary commit tee or the senate wi th better informat ion eon-
eernlng the eompetenee, integr i ty,  temperament and other qual i -
f icat i -ons of  nominees or to br ing out defeets.  For exampr€,
al lowing hear ings to cont inue to t reat  s ix nominees at  a t ime
encourages perfunctory review of  nominees.

13rt  " .= agreed that th is would be subject  to reeonsid-e r a t i o n  i n  M a y  1 9 g 6 .
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@qerions
Common Cause bel ieves that the Senate has a cr l t icalobl igat ion to ensure that i t  provides independent and carefurrev iew o f  a I I  jud ic ia l  nominees .  We there fore  urge  tha t  thefol lowing steps be taken

l .  
U e dded  to  ass i s t  t heCommi t tee  i n  rev iew inq  nominees .

cur ren t ry ,  the  major i t y  par tp  has  four  inves t iga tors  on  theJud ic ia ry  Commi t tee  s ta f f  and the  minor i ty ,  two.  Th is  leve l  o fstaf f ing is i -nadequate to handle the number of  nominees that thesenate is expected to review, partry because the eonf i rmat ionprocess  has  taken on  a  par t i cu la r ly  par t i san  cas t r l4  " i th  theRepubl icans showing even ress lnterest ,  than the Democrats inexamining careful ly issues raised about the nominees. Dur ing thecont rovers ia l  Koz insk i  con f i rmat ionr  dS d iscussed be low,  Cha i rmanThurmond failed even to acknowledge throughout the entire processtha t  any  ser ious  issues  had been ra ised.
The need for add. i t ionar staf f  might be ress urgent i f  thes ta f f  p roceeded on  an  aggress ive ,  b ipar t i san  bas is  w i th  c l0secooperat ion.  But,  as indicated above, staf f  do not report  th isk ind  o f  co l rabora t lon .  For  the  most  par t ,  each s ta f f  member  can

14tn  
or " , ,  jud ic ia l  "o r f . r rT l t ion  hear lng_senator  paur  Laxar t

(R-NV) said" i ,  
- ! ; i - i l ! I "1I  ro,n"o."-  rJ, , ro-rorgive-my p.r t isanreference n"r : i  am aer iJf i t .o rhat  ; ;  ; ; " ' f inarry sta i t ing ro;:;: i : , ,a 

Reasan ream.-;; ' . ; ;  speak, ou!_tn.r. or, rhe Federar

.  i " ,  :
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handle l i t t le more than the invest igat ion of  one controversial

nominee at  a t l -me. Given the large number of  nominees (part icu-

iar ly those wit .h mlxed rat ings) comlng before the Commit tee, i t

is  important that  the invest igat ive staf f  of  the commit tee

minor l ty be increased.

The new Commit tee agreement reinforces the importance of

expanding the number of  lnvest lgators beeause l t  permits as many

as six nomd"nees'  to be consldered: each week. At the December 5

exeeut lve session meet lng on the agreement,  senator Biden said,
' rwhen.you have ten  [nomlnees ] ,  you  have go t  to  have th ree  inves-

t lgators spend al l  n lght  for  three weeks.,  under the agreement,

they could face six nomlnees every week. They shourd expand

t h e i r  s t a f f .

rn addi t ion,  s inee by the staf fsr  o$rn admission they have

negr ig lbre account ing expert ise i t  wourd be advisable to add

staf f  wl th sueh expert ise to the lnvest igat ive team.

2, The coruni t tee shoulc provide i tserf  adequate t ime to

review thorouqhlv each ludic ia l  nominee.

As  lnd ica ted  ear l le r ,  the  Anqress ionar  ouar t  repor ted

that the average t lme between nominat ion and hear ing for judic ia l

nomlnees l -s only 18.5 days thls year compared with 5?. g days

dur ing  the  96 th  Congress .  Three weeks  ls  the  length  o f  t lme tha t

the Commlt tee has agreed to cont lnue to use, exeept in eontrover-

s ra l  eases .  whether  th ls  new sys tem wl r r  improve the  process  by

permit t ing adequate t lme to review al l  nominees wi l1 depend on a

number of  factors.  r t  remaLns an open quest ion whether three
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nominees ,  g iven  the  cur ren t

nominat ions .
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permi t  p re l lm inary  lnves t iga t ions  o f
Ievel  of  staf f ing and the rate of

Three weeks is certainry not enough t ime to do more than a
prer im inary  inves t iga t ion .  A  c r i t i car  i ssue,  there fore ,  i s  how
the opportuni ty to shi f t  a nominee from the ,convent ionalr l

th ree-week t rack  to  the  non-schedured ,cont rovers ia r , ,  
t rack  w i r r

be taken advantage of  and how i t  wir l  be honored. How much
ev idence w i l l  senators  feer  comper led  to  o f fe r  o r  be  fo rced to
offer to obtain extra t ime to review a nominee? How much t ime
wi r l  they  ge t?  r t  i s  essent ia r  tha t  when ser ious  gues t ,_ons  are
r a i s e d  a b o u t  a  n o m i n e e r s  f i t n e s s  t o  b e  a  f e d e r a r  j u d g e , . s u f f i _
crent '  t fune is provided to examine thoroughry the nominee,s
q u a l i f i c a t i o n s .

. J

, i f a n

The Jud ic ia ry  commi t tee  re l ies  g rea t ry  on  the  ABA,s  s impre
categor ical  rat ing.  yet  the sources that the ABA contacted. and
the part icular f indings i t  made for each nomlnee are shrouded in
secrecy.  r t  is  inappropr iate for  the commit tee to rery on the
ABA rat ing wi thout knowing the scope and nature of  each invest i_
gat ion and what t roublesome issues ,  Lf  d.yr  arose concerni-ng the
nominee'  This is part icular ly important when the ABA has given
the nominee a mixed ' rqual i f ied/ungual i f ied, '  

rat ing.
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A surnmary of these matters need not breach the confL-

dent ia l i t y  o f  the  ABA's  sources  or  o f  the  ABA's  Comml t tee

members.  In fact ,  the ABA has provided detai led informat ion on

its investigation and findings when it has concluded that a

nominee is  unqua l i f ied .  In  1983,  fo t  example ,  a f te r  f ind lng

nominee Sherman Unger unqual l f led to be a Unl ted States Clrcul t

Judge for the Federal  Circui t ,  Mr.  Wl l l lam Coleman, the commit tee

member who cgnducted the J-nvestlgatlon, testlf led before the

Judic iary Commit tee against  Mr.  Unger.  His statement on behal f

of the ABA began Uy saytrig, rf l cannot shrlnk from the important,

r f  personal ly unpalatable,  task of  present ing to the Senate

Judic iary Commit tee the resul ts of  our lnvest igat ion.r '  The

statement, which was no mere summary, went on for another 34

pages, which were fol lowed by 539 pages of  exhibLts.

Moreover, in past years the ABA frequently shared the

substance of  l ts  f indlngs on distr lct  and appel late court  noml-

nees with the Judic iary Commit tee. Also,  the ABArs own pamphlet ,

, 'American Bar Associat ion Standing Commit tee on Federal  Judic i -

ary:  What I t  Is and How I t  Worksrf  states that  for  Supreme Court

nominees tt I a I t the Senate .IudLclary Commlttee' s hearlngs ' a

spokesperson for the ABA Commit tee appears and makes an extenslve

report  on the reasons for the Commlt teefs evaluat ion of  the

nominee,  wh i le  p reserv ing  the  conf ident ia l i t y  o f  i t s  sources . r r

There appears to be no pr lncipled reason against  reviv lng the

previous ABA pract ice,  nor for  d ist inguishing between Supreme

Court  and other federal  Judic ia l  nominees in terms of  the k inds

of informat ion avai lable to the . Iudlc lary Commlt tee.

I

l

I
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currently, not ice of nominations among private organizat ions
Ls great ly dependent on the ef for ts of  these organizat lons rather
than the commit tee's act ions to st imurate the development of
rnformation. The commlttee should provJ-de pubric notice of a
nomination as soon as it is received. Notlce should go to the
major newspapers in the jurisdictian in which the nominee seeks
the judgeship as werr  as to rocal  and nat ionar associat ions wi th
ei ther a potent ia l  interest  in the part icular nominee or ongoing
interest  in judic ia l  select ions. .

An active outreach program is not brithout precedent. During
the 96th congress, the committee attempted to encourage greater
pubric participation ln the evaluatlon process. The commlttee
developed a long list of groups who were contacted to provide
rnformat ion,  incruding the rocar bar associat ions of  the jur is_
d ic t ions  w i th  judgesh ips  to  be  f i I Ied .

5 .

Except for unusuar circumstances, hearr.ng dates shourd be
scheduled with adequate time for outslde groups to investrgate
nomi-nees and prepare testimony. currently, notice of hearings ls
of ten as short  as a few days. As the Appendlx makes crear,
wi- tnesses have been asked to test i fy as l i t t re as f ive days (and
even only one day) before a hear ing.
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.  whire the commlt tee may want to deverop guidel ines for
appropr iate minlmum t ime per l0ds,  €rhy guJ-del tnes must take into
account the number of  nomlnees appear ing before the commit tee.
As indlcated above, hear ings may cover as many as s ix nom1nees in
one day'  Even severar weeks not ice is r ikery to be insuff ic ient
to invest igate the gual l f ieat ions of  nominees where many nominees
are under considerat ion at  the same t ime. ,

6 .  H e a r l minees at
a t ime.

Permit t ing hear lngs that eover as many as s ix nominees at  a
t ime ls an acknowredgment of  the pro forma charaeter of  most of
the  commi t tee 's  conf i rmat ion  hear ings .  cer ta in ly ,  penet ra t ing

hear ings are not warranted rn every ease. But the danger in
alrowing hear ings that cover s ix nomlnees per day ls that
perfunctory hear lngs wt l l  be eneouraged both because the
agreement sets up an expectat lon that assembly- l lne processlng of
judic ia l  nominees wi l l  eont lnue and because i t  permits :

over loadlng the system. r f  repeatedly faced with s ix nomLnees at
a t lme, the two ml-nor l ty lnvest lgators wtrr  be unable to monitor
cr i t icar ly alr  members of  each group. what inevi tably wl1r
happen ls that  staf f  wi l l  be forced to rery even more on
outsiders --  whose resourees are already severery stretehed to
ident l fy the candidates whose f i tness has been car led.  into
guest ion.  And the other nomlnees wi l l  be carr ied.  on to
conf i rmat ion wi thout ser ious scrut iny because of  the pace of  the
establ ished sehedule.

; I
f
1
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I
I
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bi l i tv  for  monitor inq iudic ia l  nominees.

Current ly the same minor i ty Senator takes responsibi l i ty  for

monltor ing al l  nominees. This has been assigned to senacor

simon, who is the most junior minor i ty Senator on the commit tee

and who is not a lawyer.  There is no way one indiv iduar can

adequately monitor all of the nominees. Even the ABA Committee

spr i ts  i t s  inves t iga t ive  respons ib i l i t i es  among 14 members .  To

do otherwise is to prace the monitor ing Senator in a posi t ion

where he takes major responsibi l i ty  for  the inevi table fa i lures

o f  h is  imposs ib ly  la rge  respons lb i l i t i es .

Instead, the Chairman and the ranking minority member on the

Commit tee should rotate responsibi l i t ,y  for  monitor ing judic ia l

nominees among the Senators of each respective party. This would.

herp ensure a more rear ist ic ar locat ion of  burdens.

8 .  I n  o r d e carry  out  i ts  dutv  o s s u r l n federa l  iud

l .  The Commit tee members u ld  ro ta te

of l l r lhe Commit tee should at t to ident l fy  the

a l i f i c a s recru].sL n feder

rn the past,  Senators have typicalry appr ied a negat ive

standard in evaluating nominees is the nominee crearly

unqual i f ied to serve on the judic iary? This k ind of  sr-andard not

onry discourages aggressive scrut iny of  nominees, but arso

encourages approvar of  marginal ly quar i f ied nominees.

senators do not use a negat ive standard in hir ing for  their

own staf fs.  They would not be comfortable f i t l ing staf f  s lots
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with those for whom a quick review had shown no slgns of

c r im ina l i t y  o r  f i nanc ia l  w rongdo ing .  Appo in tmen ts  to  the  fede ra l

jud ic iary  - -  l i fe t ime appointments should cer ta in ly  be no less

r igorous than for  senator ia l  s ta f fs .  Senators should at tempt  to

ident i fy  a f f i rmat ive s tandards to  prov ide a set  o f  re ference

points  to  help the Senate evaluate nominees.

9 .  The ttee shoul sue r r ts to the fu t Senate

sett inq ou uest ions about the f i tness  o f  each nomlnee

describinq how those questions were resolved by the I t tee

pr io r  !o  the  fu l l  Senate 's  vo te .

The commit tee typicalry has not issued reports expraining

i ts decis ions on judic ia l  nominees to the lower courts.  Even ln

the case of  Alex Kozinskir  € ls descr ibed in the Appendix,  where

numerous serious charges had been brought, the Committee failed

to issue a Commit tee report .  This fa i lure has contr ibuted to the

membersr opportunity to avoid eonfronting and resolving the

charges made

when ser ious issues have been raised about a nominee, the

committee shourd prepare a written, substantlve report on the

nominee indicat ing how issues were resolved and the reasons for

the commit tee's f inar decis ion on the nomLnee. r t  would not be

necessary to issue such reports rout inely,  wi thout regard for

whether controversial  issues have ar isen. But where such issues

have been raised, reports not onry wourd help assure that the

commit tee members exprain and resorve what they might rather

{ l
, l f
I
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lgnore reports wourd arso herp the fur l  senate reach an
informed decision.

The changes recommended above wi l l  not  in  themselves ensure
that  the senate prov ides independent  and carefur  rev iew of
lud ic iar  nominees.  wi thout  the commitment  of  major i ty  and
mino r i t y  sena to rs  en t rus ted  w i th  these  respons ib i r i t i es ,  neh l
procedures can only  have l imi ted impact .  The quar i ty  o f  our
iud ic iary  depends greatry  on the depth of  that  commitmenr.
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APPENDIX

A Case Studv: e Conf i rmaglon of  A lex Kozinsk i

A close look at  the course of  the Kozinski  conf i rmat ion

h igh l igh ts  the  senate  Jud ic ia ry  commi t tee ,s  fa i ru re  to  fu l f i l l

l t s  cons t i tu t iona l  respons ib i l i t i es .  The case s tudy  demonst ra tes

that instead of  determining independent ly whether a nominee has

the guar i f icat ions to meri t  r i fet ime appointmenr as a federar

3udge, the Comnri t tee presumes that the nominee is f i t  to serve.

Moreover,  the commit tee shi f ts the purden of  invest igat ing

nominees from i tsel f  to outsi-de groups. Then, unress outside

groups can rapidly demonstrate def in i t ively that  a nominee is not

qual i f ied,  the commit tee approves the nominat ion.

The nominat ion of  AIex Kozinski  to the Ninth Circui t  Court

of  Appeals was approved unanimously by the Judic iary Commit tee.

In the fu l l  Senate,  though he was conf i rmed, more votes were cast

against  h im than against  any other judic iar  nominee in years.

The extraordinary turn-about was due to the perseverance of

outside groups and indiv iduals lS and of  one senator (and his

staf f )  who does not serve on the Judic iary commit tee.

on June 5,  1985, the Senate Judic iary Commit tee received the

nominat ion of  Alex Kozinski  to serve as a Uni ted States court  of

Appears judge for the Ninth c i rcui t .  Kozinski ,  who i .s onry 35,

r q- -Whi le ,  
as ind icated below,  the Government  Accountabl i ty

Pro ject  developed the bulk  of  the in format ion on Kozj_nsk i ,  a
number of  o ther  groups,  many of  which took no posi t ion on
Kozinsk i ,  Put  ongoing pressure on the Commit te ;  and the Senate toresolve the issues ra ised about  Kozinsk i .  conunon Cause was among
those groups.
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was chief  Judge of  the u.s.  court  of  c la ims, a posi t lon he had
herd s ince r9B2 when he lef t  the of f ice of  Speciar counsel  (osc)
of  the Meri t  systems Proteet ion Board.  For L4 months in 1gg1 and
L982 Kozinski  had been the head of  oscr i r  of f ice establ ished to
protect  federal  whist leblowers (employees who reveal  government
abuses  )  aga lns t  repr lsa l

The commit tee vras on not ice f rom the outset that  there were
quest ions  about  Koz insk i ' s  f i tness  fo r  o f fLee.  The ABA,s
standing commit tee on the Federal  Judic iary had given Kozinski  a
mixed "quar i f ied/unguar i f ied" 

rat ingr €rr  unusual . ry low
evaluat ion.  As has become customary,  the ABA conclusion was
transmit ted to the Judic iary comri t tee wi thout explanat ion.

Also,  Kozinskirs tenure as head of  the osc had been eontro_
versial '  Al legat ions hrere made that he subverted the mandate of
the osc,  t ransforming i t  into an of f lee more interested in
herping agency managers than protect ing employees from unfair
sanct ions.  A Lgg2 nesrspaper column, for  exampre, stated:
"Employees who take whistre*browing discrosures to the speeiar
eounsel  f lnd i t  a lmost impossibre to get resurts. ,  The column
quoted the resignatron let ter  of  Jesse \ tames ,  Jt .  ,  asslstant
special  counsel  for  prosecut ion under Kozinski ,  who wrote:  , ,we no
ronger provide any protection to federal employees from merit
sys tem v io la t ions  and abuses . r l

r t  was arso publ ic ly eharged dur lng Kozinski ,s tenure at  the
osc that he t reated his staf f  unfairry and abusively.  A press
account eovered James'  resignat ion f rom the osc,  when he wrote:
' tThe special  counsel  appears to receive some type of  sadistrc

( {
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pleasure out of  forc ing emproyees to resign or causing empl0yees
great  menta l  angu ish . , ,

t  when the commit tee received not ice of  Kozinskirs nominat ion
on June 5,  i t  d id not invi . te relevant outside groups to provide
informat ion.  The Government Accountabi l i ty  project  (GAp),  the
whist leblower-support  organizat ion that urt imately developed the
burk of  the informat j -on on Kozinski ,  learned of  the nominat ion in
l -ate June. Thomas Devi .ne,  Legal  Director of  GAp, was invi ted to
tes t i f y  on  Ju ly  L2 ,  on ly  f i ve  days .be fore  the  Koz insk i  hear ing .
of  the.  18 commit tee members,  only one ! . ras present for  GAp,s
test imony. The hear ing,  which lasted less than three hours,
covered f ive other judic ia l  nomj-nees, including two other c i rcui t
court  nominees, in addi t ion to Kozinski .

Thomas Devi-ne's test imony focused on Kozinski  por ic ies that
undercut protect ion of  emproyee r ights and his abuse of  staf f ,
report ing ar legat ions that 40 percent of  agency emproyees re_
signed in the f i rst  ten months of  h is term.

Folrowing the hear ing,  former osc staf f ,  government whistre_
blowers,  and pr ivate at torneys faml l iar  wi th the Kozinski- led oSC
asked to test i fy to di-spute or respond to Kozinski 's  test imony.
Among them were Jesse James, former assj-stant special  counsel  for
prosecution, whose letter requested an opportunity to ,,provide

test imony about Mr.  Kozinski 's  t reatment of  employees and
complaj-nants whi le he served as Special  Counsel , r ,  which James
thought  wou ld  be  "very  re ]evant  to  Mr .  Koz insk i rs  jud ic ia l

temperament as a judge.rr James received no response from anyone
on the Commit tee.
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Another reguest eame from Joseph Gebhardt of the raw firm of
Dobrovir and Gebhardt, who explarned rn hrs reguest

I  care fu l l y  fo l lowed IKoz insk i ' s ]  ac t ions  as  Spec ia l
counser because r  had_ f i rst  proposed creat ion- l t  that  of f iceand had been involved in developing the f .g i=Iat ion th;abecame the civ i l  service Reform Act.  i  ar .so nia aeat ings----w i th  the  o f f i ce 's  s ta f f  as  a  p r iva te .a t to rn"y  i "p r "sent ingfederar employees dur ing Mr.  Kozinski 's  t """ i . l  i . " r . , i r , ! - -=f i rsthand the ant ipathy of  that  of f ice towaias the "*pi6y.""whom i t  was  Mr .  Koz insk i ' s  du ty  to  p ro tec t  aga ins tproh ib i ted  personne l  p rac t ices .

Gebhardt received no response from the commit tee.

B i l l i e  p i rner  Garde,  a  fo rmer  Ass is tan t  D is t r ie t  o f f i ce

Manager of  an oklahoma census of f ice who blew the whist le on "a

major eampaign of  sexual  harassment against  the women in the

census of f icer ' r  requested the opportunl ty to test i fy , that

Kozinski  d id absolutely nothing to eradicate the causes of  sexual

harassment in the Bureau of  the Census, notwlthstandlng the fact

that  a Department of  eommerce Inspector General  invest igat ion

eonf i rmed mass ive  sexua l  harassment  in  a  d ls t r l c t  census  o f f i ce . r l

She received no response from the Commit tee.

Another request came rr lm Ernest Hadrey,  a lawyer in a f i rm
special izLng in c iv i l  servlee Iaw. His let ter  stated that he had
"devoted considerable energles to researching the act iv i t ies of
the of f ice of  the Special  Counselrr  and that he had found that
"Judge Kozinski  demonstrated an unwirr ingness to carry out the
statutory mandates of  the of f ice and, in fact ,  succeeded in
making the of f ice an ef fect ive weapon of  management against
federal employees who ehose to exercise their First Amendment
r ights-"  Again,  there was no response from the commit tee.

l

J

tr

I



- 3 8 -

Many others,  including the General  counsel  0f  the Ameriean
Federatron of  Government Empl0yees, of fered to test i fy.  None was
provided the opportuni ty to test i fy.

rnstead, the commit tee agreed in i ts execut ive sessj_on
meet ing on July 25 0nly to postpone the vote unt i l  af ter  con-
gressr  August  recess ,  acced ing  to  the  reques ts  o f  some senators
who had unans$rered quest ions.  Even this was not agreed to
read i ly .  Senator  Or r in  Hatch  (R-UT)  ob jec ted ,  w i thdrawing  h is
ob jec t ion  on ly  a f te r  Senator  pau l  S jmon (D_IL)  assured the
commit tee that there wourd be a vote on Kozinski  the f i rst
meet ing in september.  Even though only eight days had elapsed
s ince  Koz insk i ' s  hear ing ,  Hatch  concruded:  , r r  jus t  th ink  tha t  we
are  dragg ing  our  fee t  on  these judges  and i t  i s  te r r ib re . , ,

The Commit tee did not act  to resorve the quest ions about
Kozinski ;  the responsibi l i ty  ferr  instead to GAp and other
pr ivate groups. As a resul t  of  the act iv i t ies of  these pr i .vate
organizat ions,  charges rrrere made that Kozinski  repeatedry misled
or deceived the commit tee in test i fy ing about his performance as
speciar counsel .  GAp presented the resul ts of  a survey of  ten
staf f  emproyed at  the osc under Kozinski  who were asked to
corunent on the accuracy of his testimony. cAp found that
" respondents  answered on  L37 occas ions  tha t  IKoz insk i ,s ]
testimony $ras inaccurate, compared with 9 i-nstances where anyone
bel ieved his statements brere accurate.r  For example,  in response
to Kozinsklrs test imony that he emphasized posi t ive reinforcement
of  the staf f  and gave 50 awards and promot ions to a staf f  of  onry
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86 in May-June 1982, near the end of  h is tenure,  one employee-

respondent commented:

'rThe notorious ttawardstr -- mass ttabtards rrr were made in May
L982, in response to months of  bad press about low morale in
OSC because o f  Koz insk i .  I t  was  seen as  a  las t  d i tch  move
ny frff i to try to save his own job, to try and make himself
l -ook better in the eyes of  Congress and the publ ic."

Jesse James,  one o f  the  respondents ,  ques t ioned Koz insk i ts

lapse of memory when asked by the Committee about the case of a

coal mine inspector at the Department of InterLor. James alleged

that Kozinski  coached agency managers f rom a mining safety of f ice

rn hoi,. l to remove an inspeetor employee who was making diselosures

to the press,  even though Kozinskl  was of f ic ia l ly  charged with

protect ing employees against  such repr isals.

In a further letter to the Committee Jesse .Iames dlsputed

Koz insk i ' s  tes t imony to  the  Commi t tee :

Mr.  Kozinski ts inaeeurate statements inelude his assert ion
that he had a very f ine working relat ionship wi th the OSC
staf f  .  i  [ that ]  he engaged in a new pol icy of  combat ing
sexua l  harassment ,  in  the  workp lace ;  [ tha t ]  he  had an
rncreased emphasis on resolv ing cases through sett lement
rather than through I i t igat ion;  that  he caused or directed
invest igators to look at  complaints very thoroughly and not
to leave any possibi l i t ies of  a prohibi ted personnel
pract ice uninstructedi  Iand] that  he brought every case he
h a d  .  . r l

On September 6,  GAP, publ ic  in terest  lawyers,  former OSC

staf f ,  c iv i l  r ights  advocates,  and the Commit tee Against  Govern-

ment  Waste (a group in terested in  protect ing whis t leb lowers

against  repr isa l  because i t  opposes mi l i tary  waste and procure-

ment  f raud)  held a press conference urg ing addt t lonal  hear ings on

the Kozinsk i  nominat ion.  The Ad Hoc Commlt tee on the Kozinsk i

Nominat ion,  as they eal led themselves,  d l -seussed how r ,Mr.

Koz insk i  no t  on l y  neu t ra l i zed  h i s  own  s ta f f  a t  t he  O f f i ce  o f
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Spec ia r  counser - ;  [bu t ]  went  ou t  o f  h is  way to  ass is t  managers
throughout the federal  government who r ikewise wanted to blunt
ieg i t imate  express ions  o f  op in ion  f rom career  empl0yees . , l

A September 10 submission to the Judic iary cornmit tee f rom
GAP incruded an af f idavi t  f rom a prosecut ing at torney at  the osc
under Kozinski  d isput ing Kozinski . 's  test lmony to the commit tee
that he vigorously worked to combat sexuar harassment in the
federal  workplace. she descr ibed a ease that she concruded was
so wel l -substant iated (  40 support ing af f idavi ts and the unanimous
suppor t  o f  a t to rneys  work ing  on  i t  )  tha t  Koz insk i ' s  dec is ion  no t
to  p rosecute  ,mad.e  c rear  to  the  o f f i ce  s ta f f  tha t  i f  th is  case
was c l0sed w i thout  ac t ion ,  indeed no  federa l  employee,s  sexuar
harassment case would ever stand a snowbalrrs chance of  being
prosecuted by speciar counsel Kozinski. .  , ,

The submission also included a letter from
Patr ic ia  Schroeder  (D_co)  to  Chai rman Thurmond

cor rec ted  Koz insk i ' s  tes t imony ind ica t ing  tha t
presented  s ta t i s t i cs  on  h is  record  a t  the  OSC
him,  when,  dS she expra ined,  he  prov ided the  s ta t i s t i cs  to  her .
She a lso  s ta ted :

"The f  act  that  the of  f  _ i" : ,  of  .  special  counsel ,  under theLeadersh ip  o f  Mr .  rcoz insk i ,  nah- ia i red  to  u r i r i ze  i t sstatutory p"y9r-s,  together 'wi i r r  t [u enormous number ofcompraints which r  r6ceived r iom*employe"" rr t " - l r ied to makeuse o f  the  o f f i ce ,  conv inceo m"" t " ' in t ioJ , r "e" Ieg is ra t ion  toabo l ish  the  o f  f  i ce  o f  Spec ia l -  Counse l .  , ,  :

other mater ia ls submit ted descr ibed t , r ro eases, saldanar €r '
unsubstant iated Hatch Act act ion against  a Democrat that  was
author ized by Kozinski  at  OSC, and 

,  a
ease in which Kozinski  d ismissed a judic ia l  misconducr compraint

Congresslrroman

( R - s c )  t h a t

she had unfa i r ly

wi thout  consul t ing
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at the Court of Claims as fr ivolous and then lmposed sanetl-ons

wi thout  not ice or  a  hear ing agalnst  the at torneys f i l ing the

comp la in t .  (E1a ine  M i t t l eman ,  an  a t to rney  i n  p r i va te  p rac t i ce ,

later presented the Committee with a detal led memorandum seri-

ous l y  ques t i on ing  the  e th i ca l  p rop r ie t y  o f  Koz insk i ' s  dec i s ion  i n

the jud ic ia l  misconduct  case.  )

Fol lowing the September 6 press conferenee,  s taf f  a t  the

AFL-CIO,  NAACP, NOW, and others pressed for  addi t ional  hear ings

and /o r  oppos i t i on  to  Koz insk l .  The  Jud ic ia l  Se lec t i on  P roJec t  o f

the  A l l i ance  fo r  Jus t i ce ,  a  coa l i t i on  o f  c i v i l  r i gh ts ,  c i v i l

I iber t ies,  and other  groups,  wrote the Commit tee request ing that

the vote be deferred unt i l  the outs tanding issues were resolved.

on September L2,  immediate ly  pr ior  to  the commit teers vote,

two senators expressed "unease'r with the nomination. senator

Denn is  DeConc in i  (D - lZ )  sa id :

There has been a great  r lse of  ob ject lon to  th is  man,  and

r t  t roubles me tn i t  they keep coming forward.  And I  cannot

rn good fa i th  ask for  any more considerat ion of  the Chai rman

or  of  the commit tee.  gu l  I  jo in  my col league f rom I l l ino is

that  there is  some uneaslnest  about  th is  par t icu lar  nominee.

I  say that  in  hopes that  that  nominee is  e i ther  here,  o f

w i l l  hea r  t hese  words  o f ,  I  hope ,  cons t ruc t l ve  sugges t i ons ,
that  he moderate h is  temperament  and the at t i tude that  he

has exhib i ted in  the pasl ,  in  s tor ies that  have been to ld  to

me by employees of  d i f ferent  cour ts  and the d i f ferent  par ts

of  the goveinment  that  he has worked ln ,  that  is  anyth ing
but  comPl imentarY-

Senator  Char les Grass ley (R- IA)  then asked for  reaSsuranee

from Senator  Simon that  h is  concerns had been sat is f ied.  Senator

Simon responded say ing that  a l though he had no ' rso l l -d  basLs for

ob jec t i on , ' r  he  cou ld ' rno t  say  tha t  a l l  o f  [ h i s ]  conce rns  have

been  sa t i s f i ed .  "
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Moments later,  despi te the ser ious charges
Koz insk i ,  the  reques ts  fo r  more  hear ings ,  and the
doubts of  several  commit tee members,  the commit tee
mously to approve the nomination and send it  to the
r t  issued no repor t  conta in 'ng i ts  f ind ings of  fact
sions the committee merely walked ariray, reaving

unreso lved .

aga ins t

acknowledged

voted unani-

Senate  f loor .

or conclu-

the charges

After the commit tee vote,  GAp, st i r l  urging addi t ionar
hear ings on the issues raised, con€inued to br ing new informat ion
to the at tent ion of  the Judic iary commit tee and other senators.
A September z0 af f idavi t  of  Mary Eastwood, who was act ing special
counse l  o f  osc  pr io r  to  Koz insk i ' s  appo in tment  and cont inued as
assoc ia te  specra l  counser  fo r  inves t iga t ion  dur ing  h is  tenure ,
disputed his test imony to the comrni t tee on several  grounds ,
par t l cu la r ly  h is  t rea tment  o f  s ta f f .  she  sa id :

As  a  resu l t  o f  Mr .  Koz insk i ' s  harsh  and demean ing  t rea tment
: f  " : f f . : : : t t ,  

many prof  essionar .*pr"v"."  soushr emplovment
six of  the eight most senior at torneys (grade L4 and

iYY:l-l?.'l:-::'.::il ?Iri::-;";i;;;;-;; iEiiiEa';-lffinK o z i n s k i ' s  f i r s t  y e a r  i n  o f f i c e  . - . - :  :E igh t  o f  the  15  inves t iga tors  in  the  cent ra r  o f f i ceres igned,  t rans fer red  or  ie t i red

A september z0 af f idavi t  of  Jesse James ar leged carrous
and abusive t reatment of  part icular employees. He descr ibed. how
Kozinski  f i red an osc at torney, a 25-year government emproyee
with cr i t icarry high brood pressure,  who was out on sick reave
with the fu l r  approvar of  a government-serected physic ian.  rn
factr  ds the senate rater rearned, the emproyeers successfur
ac t ion  to  ob ta i -n  re ins ta tement  resu l ted  1n  u .s .  D is t r i_c t  cour t
Judge Wi l l iam Bryant ' s  ru l ing  f rom the  bench:  , , fT ]here  is  no
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diseernibre,  var id,  regigimate,  acceptable,  governmentar rnterest
rn  do ing  anybody [s icJ  th ts  way. , ,

Another example was that of a rong_time elerk typlst at the
oSC who had recent ly been hospi ta l ized for eancer.  Al though she
had not formal ly given any not l_ee of  ret i rement,  Kozinskl  an_
nouneed her departure wl thout her knowledge and one month before
she had indicated that she planned to ret i re.

An October 19 af f idavi t  of  Horace Clarkr drr  at torney at  the
osc dur ing Kozlnskl 's  tenure,  d isputes the test imony of  Kozinski
to  the  commi t tee  regard ing  Koz lnsk i ,s  c ra im o f  l im i ted  respons i -
bir i ty for  the saldana case, the Hatch Act case brought by the
osc against  a Democrat that  was dr-smlssed by the Administrat ive
Law Judgre for fa i lure to procluce , ,any evidence., ,  Kozinskl
test i f ied that  he had author ized the case based on a , , rout ine
staf f  recommendat ion. ' f  c lark,  the proseeutrng at torney on the
case,  s ta tes  in  h is  a f f ldav l t  tha t  the  or ig ina l  s ta f f
recommendat ion was to c lose the case, that  he repeatedly advised
his supervisors not to pugsue the compraint ,  and that his
supervisor acknowledged that he had advised Kozinski  of  the
s t a f f ' s  o p p o s i t i o n  t o  t h e  e a s e .

John Hol l ingsworth,  a  former OSC
and programs,  and Laura Chin,  a  former
o f f i ce r ,  p rov ided  a f f i dav i t s  a r l eg lng

dlreetor of  ad.ministrat ion

OSC public information

K o z i n s k i ' s  u n f a i r ,  a b u s i v e
treatment of  staf f

The new information did not
reopen j - ts invest igat ion or ca1l
did,  however,  prompt Senator car l

lead the Judiciary Committee to
for addi t ional  hear lTgs. I t
Lev in  (D-MI ) ,  who was no t  a
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member of  the commit tee, to in i t iate a v igorous invest igat ion of

Koz insk i .  In  the  course  o f  h is  rev iew,  he  learned tha t  Koz insk1

nad sor ic i ted herp on his conf i rmat ion,  at taching to his cor-

respondence a copy of  an edi tor ia l  f rom a Boston radio stat ion

stat ing that GAP is rrsponsored by" the rnst i tute for  pol lcy

Stud ies  ( rPS) ,  wh ich  is  a  r r revoru t ionary  g roup hos t i re  to  the

U.S.  and w i th  t ies  to  te r ro r is t  g roups . r r  The ed i to r ia l  fu r ther

suggested  tha t  GAP's  mot iva t ion  concern ing  Koz insk i ,  who is

Jewish ,  der ived  f rom i ts  suppor t  o f  te r ro r ism and an t isemi t i sm.

(The edi tor iar  and Kozinski  d id not take account of  the

fact  that  lawyers working on the nominat ion at  GAP were Jewish,

that GAP was no longer af f i l iated. wi th rps,  that  Good. House-

keepinq magazine l is ted GAP as the place to contact  for  potent ia l

whist lebrowers and that rPS is a research inst i tute which,

according to i ts director,  had rrspent not one penny robbytng

a g a l n s t  M r .  K o z i n s k i .  "  )

This and other ne$t lnformation led Senator Levin to request

tn a retter to chairman Thurmond and senator Biden that the

Judic iary Commit tee review the addi t ional  informat ion before the

fuI I  Senate considered the nominat ion.  Chairman Thurmond trans-

mi t ted  senator  Lev in 's  re t te r  to  Koz insk i ,  who responded w i th  a

I5-page let ter .  This let ter  formed the basis for  many of  Senator

Lev j -n 's  conc lus ions  tha t  Koz insk i  der ibera te ly  mis led  the

Judiciary Committee.

In  h is  le t te r ,  Koz insk i  s ta ted  tha t  he  was aware  o f  no

re t te rs  t ' impugn ing  persons  ques t ion ing  Ih is ]  quar i f i ca t ions , r l

a l though he rater admit ted that the edi tor iar ,  which he had
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attached to hls correspondence, impugned the motives of GAp. He

also later acknowledged that the edl tor la l  had been wri t ten by

the husband of  one of  Kozlnski 's  employees at  the c la ims court .

In his let ter ,  he also stated that Mary Eastwood had repudiated

her charges against  h im for f l r lng her,  when she had never

repudiated her charges and had in fact  favorably set t led her

s u i t ,  w i t h  a n  a w a r d  t o  h e r  o f  $ 2 2 , 0 0 0  i n  b a c k p a y  a n d  $ 1 0 , 0 0 0  i n

a t t o r n e y r s  f e e s .

Regarding his act ions in the judic la l  misconduct case,

Kozinski supported his order lmposing sanetions on the lawyers

without not ice or the opportuni ty for  a hear ing by c i t ing a long

str ing of  cases. Yet when later quest ioned by Senator LevJ.n,

Kozinski  conceded that despi te his case references in his

let ter  to the commit tee he could c i te no case which upheld

the imposi t ion of  sanct ions wi thout not lee.  ( In faet ,  Senator

Levln pointed out that  the leadlng case Kozlnskl  c l ted requ|red

not iee when sanet l -ons are appl led.  )

Several groups continued to lobby the Judiciary Committee

for addi t ional  hear ings.  common cause sent a lengthy let ter  to

the commit tee and copies to arr  senators descr ib ing the inade-

quacies of  the Senate review and the charges against  Kozinski  and

urging the Senate not to vote on the nomlnation unti l the Lssues

were  reso lved - -  e i ther  fo r  o r  aga ins t  Koz insk i .

on wednesday, october 30, senator Levin,  expectJ.ng froor

considerat ion of  the nominat ion the next day, c i rculated a , ,Dear

Col leaguerr  let ter  to other Senators,  explaining hls opposl t ion to

Kozinski .  one, possibry two Senators,  f rom the Judic i -ary
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commit tee placed holds on the froor debate, s ignal l ing that  rhe
deba te  wou ld  be  con t rove rs ia l  and , ,  i n  e f fec t ,

t ak ing  up  the  i ssue .

warn ing against

That night,  chairman Thurmond agreed to senator Metzen_
baumrs  (D-OH)  requesr  fo r  an  add i t iona l  hear ing .  A l though
senators Thurmond and Hatch objected at  the execut ive sessi-on the
next morning to permit t ing senator Levin to ask quest ions of  the
wi tnesses ,  (senator  Hatch  even o f fe r ing  to  ask  senator  Lev in ,s
ques t ions  fo r  h im) ,  they  apparentJ -y  la te r  re ren ted .

on  Thursday ,  oc tober  31 ,  w i th  less  than 24  hours  no t ice ,
chairman Thurmond requested that wi tnesses provide test imony the
next morning. Some important wi tnesses, incruding Jesse James,
were out of  town and could not appear on such short  not ice.  A
number of groups protested the inadequate notice and common cause
asked the committee to provide a committee report resorving the
r -ssues  ra ised fo r  the  benef i t  o f  the  fu r l  senate .

The hear ing on Fr iday,  November L,  rasred the furr  day and
rncluded both supporters and opponents of  t<ozinski .16 At the
near ing Kozlnski  d id not dispute that  he had circulated the
defamatory edi tor ia l ,  d id not dispute the accounts of  h is termi-
nat ion of  the heart  d isease and cancer pat ients,  and did not
dispute that  Mary Eastwoodfs appear was settred in her favor.
His support ing wi tnesses disputed some of the al legat ions made in

1 6 ^- -Severa I  
o f  the  w i tnesses

t l^ro opposing witnesses, f  ormer
under Kozinski ,  were guest ioned
H a t c h .

were quest ioned in depth.  The
senior staf f  members for  the OSCpart icular ly harshly by Senator
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af f idavi ts and test i f ied,  among other th ings, that  he had good
re la t ions  w i th  many o f  h ls  s ta f f .

on Monday, November 4 cAp distributed more affidavlts
char lenging statements of  supporters at  the hear ing.  The
Judiciary committee issued no committee report resolving the many
cont rovers ia l  i ssues  presented .

on wednesday, November 6, the full Senate took up
considerat ion of  the Kozinski  nomlnat ion.  wi th the except l0n of
senator Levin who presented a lengthy analysis of  h is opposi t ion
to Kozinski ,  most of  the speakers $rere members of  the ,Judic iary
Commit tee. Two of  the Republ icans, Senators Thurmond and Hatch,
defended Kozinski  v igorousry,  refusingr to acknowledge any basis
for doubts about the nominee. senator Thurmond said:

Quite f rankly,  r  thought the charges that had been broughtby other peopre to senators were iome of  the puniest ,  most
il::iii5tlnn!13'fl3iuln"t have ever-been uroush[-terore any

.  .  lJudge KozinskiJ las a f ine record as a publ icservant '  and is a man of  h igh char icter.  r  support  th isnominat ion wi thout reservat ion.
(  1 3 1  c o n s .  R e c .  s l  4 s z 7  ( N ; ; ; i l ; r  6 ,  1 9 8 5  )  )  .
senator Hatch commenied the commit tee for i ts invest igat ion

and cast igated those maklng al legat lons against  Kozinski  and
seeking addi t ional  hear lngs:

'7udge Kozinski  t  s eareer $tas iubjeeted to exhaust ive invest i -gat ion by the Judic iary Commit tee. 
- .  

I t  was given thecarefur scrut inv that  i= * iJ i "p i i i t .  for  those who wourdhord p""+: : :n"  
: !  responsi t i i i t ; - i i  ou,  sociery.  .t  o I b j  ecti-ons were touira to u"-"ntirerv witnoui, merit .  Theywere pushed by a smal l  group whose broader designs, r  havenot iced, have not gone unremarked in the press.  r  refer toa coar i t ion whose ivowed inteni- is to deray presidentReasan's judic iar  appointm;; t ;  b|  what"rr . i - i l ; ; ;  they cancont r i ve .

( 1 3 1  c o n g .  R e c .  s l 4 9 3 1  ( N o v e m b e r  6 ,  1 g g 5 ) ) .
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Many of the Democrats on the Judiciary committee credited
senator Levin wi th developing and rais ing the i_ssues on Kozinski ,
but made a point of emphasizing the rfnehr' information that had
not been before them -- that formed the basis for their revised
judgment '  For example,  the next day, the day of  the vote,
senator Biden (D-DE),  who had not been present at  e i ther hear ing,
sa id :  t 'A l though I  was  concerned about  IKoz insk i ,s  jud ic ia l
temperament l  '  when the Judic iary commit tee f i rst  considelbd
Mr. Kozinski 's  nominat ion r  gave him t l re benef i t  of  my doubts.  r l
He also explained his about_face: , , Is l ince the Commit tee
repor ted ,  w i thout  ob jec t ion ,  Mr .  Koz insk i rs  nominat ion  to  the
ful l  senate,  senator Levin,  oD the basis of  new informat ion,
raised disturbing issues concerning Mr.  Kozinskirs candor dur ing
h is  in i t ia l  con f i rmat ion  hear ing  .  . ,1

on Thursday, November 7, the furt senate voted on the
Kozinski nomi-nation. Arthough the ,Judiciary committee had
unanimously approved hj-m, the fuIl senate confirmed him by a vote
of onry 54-43, the smar.rest  conf i rmat ion vote for  a federar judge
i n  m a n y  y e a r s '  

-  ,  , ,  ,  l ' . q  , . . , .  r  . r ^ : ! ,  . i  i  . l  , r  r r . . .  : , l
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