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DATE: May 5, 1997

On May 14, 1997, the Special Committee on Judicial Conduct of the Association of the Bar of the
City of New York will be holding a public hearing, specifically inquiring into the New York State
Commission on Judicial Conduct.

CJA will be presenting testimony that the Commission on Judicial Conduct is corrupt: that it
unlawfully dismisses, without investigation, facially-meritorious, documented complaints of judicial
misconduct -- including complaints of criminal conduct by high-ranking, politically-connected judges
-- and that it is the beneficiary of a fraudulent state court decision, without which it could nof have
survived our Article 78 challenge, Sassower v. Commission, in which it was sued for corruption.

These assertions are not new to any of you -- public officials and agencies responsible for the public
welfare or with specific oversight over the Commission on Judicial Conduct and eminent bar
associations and professional and civic groups rhetorically supportive of the Commission. During the
past two years, CJA has repeatedly and very publicly articulated them. This includes in a Letter to
the Editor, “Commission Abandons Investigative Mandate”, in the August 14, 1995 New York Law
Journal, and in a $1,650 paid ad, “4 Call for Concerted Action”in the November 20, 1996 Law
Journal (Exhibits “A-1” and “A-2").
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The proof of these assertions -- that the Commission is corrupt and that it has corrupted the judicial
process -- is readily-verifiable from the file of the Article 78 proceeding. This fact was publicly-

proclaimed in both those published pieces, each of which gave the New York County Clerk index
number of the file.

However, you did not have to rely on easy-access to the County Clerk file since CJA duplicated its
own litigation file and provided each of you with a copy. Each, except the New York State Attorney
General, who having represented the Commission in the Article 78 proceeding, has his own litigation
file -- which, obviously, the Commission has available to it.

Other than the New York State Senate Judiciary Committee, which unceremoniously returned to us
the copy of the file we gave it, the copies we provided each of you are, presumably, still in your
possession, together with our correspondence relative thereto -- some of which is quite, quite
voluminous. This correspondence included an analysis, buttressed by file references, showing that
the court decision dismissing the Article 78 proceeding is a fraud, being legally insupportable and
factually fabricated. A copy of that analysis, as set forth at pages 1-3 of CJA’s December 15, 1995
letter to the New York State Assembly Judiciary Committee, is annexed (Exhibit “B”).
Your standard response to that analysis and the transmitted file has been no response and complete
inaction. As highlighted by our November 20, 1996 Law Journal ad, we have yet to “find anyone in
a leadership position willing to even comment on the Commission file”.

Since such file establishes that the Commission is corrupt and has corrupted the judicial process, your
failure to take corrective steps, when specifically called upon to do so, constitutes knowing complicity
in corruption and gross violation of your professional and ethical responsibilities to the public.

By this letter, we call upon you to defend -- if you can -- the record of your wilful inaction, as
established by our correspondence with you, which we intend to fully present at the hearing. We
specifically invite your testimony about CJA’s challenge to the Commission’s self-promulgated rule,
22 NYCRR §7000.3, as written and as applied, and your rebuttal to our analysis that the court’s
dismissal decision is a fraud.

Needless to say, you have an on-going professional and ethical responsibility to take steps to protect
the public from the extraordinary governmental corruption and cover-up that is revealed by the file
and correspondence.

oo CallRsso2re,

Elena Ruth Sassower, CJA Coordinator
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Monday,_ August 14, 1995

To the Editor

Comm’n Abandons
Investigative Mandate

Your front-page article, “Funding
Cut Seen Curbing Disciplining of
Judges,” (NYLJ, Aug. 1) quotes the
chairman of the New York State Com-
mission on Judicial Conduct as saying

that budget cuts are compromising

the commission’s ability to ‘carry out
“its constitutional mandate.” That
mandate, delineated in Article 2-A of

the Judiciary Law, is to “investigate”

each complaint against judges and ju-
dicial candidates, the only exception
being where the commission “deter-
mines that the complaint on its face
lacks merit” (§44.1).

Yet, long ago, in the very period
when your article shows the commis-
sion had more than ample resources
— and indeed, was, thereafter, re-
questing less funding — the commis-
sion jettisoned such investigative
mandate by promulgating a rule (22
NYCRR 87000.3) converting its man-

datory duty to an optional one so that,

“unbounded by any standard and with-
out investigaiton, it could arbitrarily
dismiss judicial misconduct com-
plaints. The unconstitutional result of
such rule which, as written, cannot be
reconciled with the statute, is that, by
the commission’s own statistics, it

dismisses, without investigation, over -

100 complaints a month.

For years, the commission has been
1 accused of going after small town jus-
tices to the virtual exclusion of those
sitting on this state’s higher courts.
Yet, until now, the confidentiality of
the commission’s procedures has pre-
vented researchers and the media
from glimpsing the kind of facially-
meritorious complaints the commis-
sion dismisses and the protectionism
it practices when the complained-of
judge is powerful and politically-con-

nected. However, the Center for Judi-
cial Accountability Inc., a not-for-
profit, non-partisan citizens’

organization, has been developing an.

archive of duplicate copies of such
complaints. Earlier this year, we un-
dertook a constitutional challenge to
the commission’s self-promulgated
rule, as written and applied. Our Arti-
cle 78 petition annexed copies of eight

facially-meritorious complaints

against high-ranking judges filed .with
the commission since 1989, all sum-

marily dismissed by the commisison,

with no finding that the complaints
were facially without merit.

In “round one” of the litigaiton,
Manhattan Supreme Court Justice
Herman Cahn dismissed the Article 78

proceeding in a decision reported on-

the second-front-page of the July 31
Law Journal and reprinted in fuli, By
his decision, Justice Cahn, ignoring

the fact that the commission was in

default, held the commission’s self-

promuigated rule constitutional. He
did this by ignoring the commission’s
own explicit definition of the term “in-
vestigation” and by advancing an ar-
gument never put forward by the
commission. As to the unconstitution-
ality of the rule, as applied, demon-
strated by the commission’s summary
dismissals of the eight facially-merito-
rious complaints, Justice Cahn held,
without any law to support such ruling
and by misrepresenting the factual
record before him, that “the issue js
not before the court.”
- The public and legal community are
encouraged to access the papers in
the Article 78 proceeding from the
New York County Clerk’s office (Sas-
sower v. Commission, #95-109141) —
including the many motions by citizen
intervenors. What those papers un-
mistakably show is that the commis-
sion protects judges from the
consequences of their judicial miscon-
duct — and, in turn, is protected by
them. ‘ .
Elena Ruth Sassower
White Plains, N.Y.
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A CALL FOR CONCERTED ACTION

Last Saturday, The New York Times printed our Letter to the Editor,“On Choosing Judges, Pataki Creates
Problems”, about the Governor’s manipulation of appointive judgeships. Meanwhile, the New York Law Journal
has failed to print the following Letter to the Editor, which we submitted last month, and ignored our repeated

inquiries. We think you should see it.

In his candid Perspective piece “The Importance
of Being Critical” (10/17/96), Richard Kuh expresses
concern that the Committee to Preserve the Independence
of the Judiciary, in its rush to defend judges from personal
attack, will ignore legitimate criticism against judges. He
therefore suggests that the now seven-month old
Committee be countered by formation of “an up-front,
outspoken, courageous group...to publicly attack bench
shortcomings”.

In fact, such “up-front, outspoken, courageous
group” already exists and has not only challenged “bench
shortcomings”, but the rhetorical posturing of the
Committee to Preserve the Independence of the Judiciary.

The group is the Center for Judicial
Accountability, Inc. (CJA), a national, non-partisan, non-
profit organization of lawyers and laypeople. For the past
seven years, CJA has documented the dysfunction and
politicization of judicial selection and discipline processes
on local, state, and national levels and has been on the
front-lines in taking action to protect the public. Two
years ago, we ran an ad on the Op-Ed page of The New
York Times entitled, “Where Do You Go When Judges
Break the Law?", about our in-the-trenches formative
background in battling political manipulation of judicial
elections in this state and about judicial retaliation against
a judicial whistleblower. On November 1, 1994, we re-
ran that ad in this newspaper.

CJA's work has received growing media
attention: in an A&E cable television Investigative Report
on the American justice system, in Reader's Digest and,
most recently, in an article entitled “Playing Politics with
Justice” in the November issue of Penthouse.

Both this year and last, the New York Law
Journal has printed Letters to the Editor from us. In “No
Justification for Process's Secrecy” (1/24/96), we
recounted our testimony at the so-called “public” hearing
of Mayor Giuliani's Advisory Committee on the Judiciary,
protesting the public’s exclusion from the Mayor's behind-
closed-doors judicial selection process and demonstrating
that such secrecy makes “merit selection” impossible. In
“Commission Abandons Investigative Mandate” (8/14/95),
we described our ground-breaking litigation against the
New York State Commission on Judicial Conduct,
challenging the constitutionality of its self-promulgated
rule (22 NYCRR §7000.3) by which it has unlawfully
converted its statutory duty to investigate facially-
meritorious complaints (Judiciary Law §44.1) into a
discretionary option, unbounded by any standard. Our
published Letter invited the legal community to review the
New York County Clerk’s file (#95-109141) to verify the
evidentiary proof therein that the Commission protects
politicaliy-connected, powerful judges from disciplinary
investigation and that it survived our legal challenge only
because of a judge’s fraudulent dismissal decision,

Back in February of this year, at a time when bar
leaders were hemming and hawing on the sidelines as
Mayor Giuliani and Governor Pataki were calling for the
removal of Judge Lorin Duckman based on their selected
readings of transcript excerpts from hearings at which
Judge Duckman lowered bail for Benito Oliver, CJA had
already obtained the full transcript. We wasted no time in
publicly rising to the defense of Judge Duckman. We
wrote to the Mayor, the Governor, and the Brooklyn

District Attorney, charging them with inciting the public
by deliberately misrepresenting and distorting the
transcript. Indeed, because of Mayor Giuliani's professed
concern in protecting New Yorkers from “unfit judges”,
we delivered to him a copy of the file of our case against
the Commission on Judicial Conduct so that he could take
action against it for endangering the public by its
demonstrable cover-up of judicial misconduct and
corruption.

It was against this dazzling record of pro hono
civic activism by CJA, protecting the public from self-
serving politicians, no less than from unfit judges, that bar
leaders and law schools formed the Committee to Preserve
the Independence of the Judiciary in early March. Prior to
its organizational meeting at the New York County
Lawyers Association, CJA requested the opportunity to be
present. We made known to the Committee's organizers
our public defense of Judge Duckman, as well as the
significance of our case against the Commission on
Judicial Conduct -- the file of which we had provided six
weeks earlier to the City Bar. Nevertheless, when we
arrived for the Committee meeting, with yet another copy
of the file of our case against the Commission, the room
was literally locked with a key to bar our entry,
Meantime, Judge Duckman’s attorney was ushered in to
address the assembled bar leaders and law school deans
and was present while the Committee reviewed its draft
Statement. This Statement, of course, included rhetorical
support for “the independent functioning of the
constitutionally created New York State Commission on
Judicial Conduct”.

Since then, the Committee to Preserve the
Independence of the Judiciary has continued to shut us out
and ignore the file evidence in its possession that the
Commission is “not merely dysfunctional, but corrupt”.
Likewise, the politicians to whom we have given copies
of the court file, including Governor Pataki, have ignored
it. Indeed, we cannot find anyone in a leadership position
willing even to comment on the Commission file.

Such conduct by bar leaders, law school deans,
and public officials only further reinforces the conclusion
that if the real and pressing issues of Jjudicial
independence and accountability are to be addressed,
including protection for judicial “whistleblowers™, it will
require the participation of those outside the circles of
power in the legal establishment.

CJA invites lawyers who care about the integrity
of the judicial process -- and the quality of judges around

which the process pivots -- to join us for concerted action.
Requests for anonymity are respected.

C ENTER /@’b
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Box 69, Gedney Station, White Plains, NY 10605
Tel: 914-421-1200 Fax: 914-684-6554
E-Mail:  judgewatch@aol.com
On the Web: http://'www.judgewatch.org

If you share CJA’s view that our reply to Mr. Kuh’s Per:
by the legal community, help defray the cost of th
still, join CJA as a member. Your participation,

spective piece is an important one and deserved to be seen
is ad. It cost us $1,648.36, All donations are tax-deductible. Better
up-front or behind-the-scenes, will make change happen.
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Box 69, Gedney Station
E-Mail: probono @delphi.com

White Plains, New York 10605

By Priority Mail

December 15, 1995

Assembly Judiciary Committee
L.0.B. Room 831

Empire State Plaza

Albany, New York 12248

ATT: Patricia Gorman, Counsel

Dear Pat:

Time moves faster than I do. Ever since our meeting in Albany on
October 24th, I have been meaning to write a note of thanks to
you and Joanne Barker, counsel to the Assembly Judiciary
Committee, to Anthony Profaci, associate counsel of the Assembly
Judiciary Committee, to Joan Byalin, counsel to Chairwoman
Weinstein, and to Josh Ehrlich, counsel to the Assembly Election
Law Committee, for the two hours time each of you gave us to
discuss CJA's recommendations for imperatively—required
legislative action.

I did telephone Joan Byalin on October 26th and conveyed our

appreciation. I hope it was passed on to Chairwoman Weinstein
and to the counsel present at the October 24th meeting.

We trust you have now had sufficient time to review the
documents we supplied the Assembly Judiciary Committee and to
verify their extraordinary significance. This includes the court
papers in our Article 78 proceeding against the New York State
Commission on Judicial Cconductl--and our related correspondence.

,1%éf’By your review of Point II of our Memorandum of Law?--detailed
with legislative history and caselaw--there should be no question
but that the self-promulgated rule of the Commission (22 NYCRR
§7000.3) is, on its face, irreconcilable with the statute
defining the Commission's duty to investigate facially
meritorious complaints (Judiciary Law, §44.1) and with the

constitutional amendments based thereon. For your convenience,
copies of the rule and statutory and constitutional provisions
are annexed hereto as Exhibits "A-1", MA-2", andq wp-3w
respectively.

1

For ease of reference, the court papers in the Article
78 proceeding against the Commission are designated herein by
the numbers assigned them by our Inventory of Transmittal

2

See Doc. 6, pp. 10-17.

R
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Moreover, you should now be convinced that the Supreme court's
decision of dismissal, justifying §7000.3, as written,--by an

argument not advanced by the Commission--is palpably
insupportable.

The definitions section of §7000.1 (Exhibit "A-1"), which the
Court itself quotes in its decision3, bpelies its claim that
"initial review and inquiry" is subsumed within "investigation".
Such definitions section expressﬂy distinguishes "initial review
and inquiry" from "investigation"4,

Even more importantly, the Court's aforesaid Sua sponte argument,
which it pretends to be the cCommission's "correct[]
interpret[ation]" of the statute and constitution, does NOTHING
to reconcile §7000.3, as written, with Judiciary ©Law, §44.1
(Exhibit wa-2w), This is because §7000.3 (Exhibit "A-1") uses
the discretionary "may" language in relation to both "initial
review and inquiry" and "investigation"--THys MANDATING NEITHER.
Additionally, as written, §7000.3 fixes NO objective standard by
which the Commission is required to do anything with a complajint-
-be it "review and inquiry" or "investigation", This contrasts
irreconcilably with Judiciary Law §44.1, which uses the mandatory
"shall" for investigation of complaints not determined by the

3 The Supreme Court decision does not quote the entire
definition of "investigation", set forth in §7000.1(j). oOmitted

from the decision is the specification of what "investigation"
includes. The omitted text reads as follows:

"An investigation includes the examination of
Witnesses under oath - or affirmation,
requiring the production of books, records,
documents or other evidence that the
commission or its staff may deem relevant or
material to an investigation, and the

4 Accordingly, the "initial review and inquiry" is
conducted by the "commission staff" and is

"intended to aid the commission in
determining whether or not to authorize an
investigation.® (emphases added) .
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Finally, we expect you have also confirmed that the threshold
issues which the Supreme Court was required to adjudicate before
it could grant the Commission's dismissal motion were entirely
ignored by it. Those threshold issues-—fully developed in the
record before the Supreme Court-~included the uncontroverted
default of the Commission on Judicial Conduct® and the
uncontroverted showing that the Commission's dismissal motion was
insufficient, as a matter of law’. This is over and beyond the
conflict of interest issues affecting the Attorney General's
representation of the Commission, which we made the subject of
repeated objection to the CourtS,

Consequently, based on the record before you, You should have now
confirmed that the Supreme Court's decision of dismissal is a
knowing and .deliberate fraud upon the public--and is known to be
such by the Commission on Judicial Conduct, the State Attorney
General, and the State Ethics Commission, who have each received

explicit and extensive communications from us on that subject
(Exhibits "cw, "D", and "E").

Since none of these public agencies and offices have taken steps
to vacate for fraud the Supreme Court's decision of dismissal--
which was pointed out as their duty to do%--it now falls to the

Commission on Judicial Conduct to address the Specific issues
raised herein as to the false and fraudulent nature of the

5 See Doc. 1: Notice of Petition: (a) (b) (c); Article 78
Petition: qq NINETEENTH, TWENTIETH, TWENTY-FIRST, TWENTY-SECOND,
TWENTY-THIRD, TWENTY-FOURTH + TWENTY-FIFTH + TWENTY-SIXTH + TWENTY-
SEVENTH, TWENTY-EIGHTH, TWENTY—NINTH, THIRTY-THIRD, "WHEREFORE"
clause: (a), (b), (c).

6 See Doc. 2, Aff. of DLS in Support of Default

Judgment; Doc. 5, 192-3, 7; Doc. 6, pp. 1-2.
7 See Doc. 6, pp. 2-9.
8

%]
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ee Doc. 2: DLS Aff. in Support of Default Judgment,
999, 14, Ex. nug» thereto, p. 3; Doc. 5, 9910, 50-4

9 See Exhibit "p", p. ¢; Exhibit "E",
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'STATE COMMISSION ON' JUDICIAL CONDUCT "

‘; Part 7000 s

L Operating Procedures and Rules”;’ .

BT T Y

) 1978, eff Nov 1, 1978.) S,
) Sec. S CoT e
7000.1: Definitions, ' 't v e -t Sec e
7000.2. Complaints,’ e ot
7000.3." Investigations and dispositions. © "'
70004, Use in subsequent procecdings’ of letter ‘of '
dismissal and caution issucd prior 0 a: °
© hearing. : ' ‘
7000.5. Use of letter of suggestions and recommen- "'

dations of former State Commission on
Judicial* Conduct -and Temporary State

' * Commission on Judicial Conduct,-
7000.6. ' Procedure upon a formal written complaint,
7000.7.

. port or agreed statement of facts.

7000.8. Confidentiality of records. Rl gt
7000.9. Standards of conduct.. s g e
7000.10. Amending rules. - i o0 e
7000.11. Quorum voting. . )

7 2-C ision’y principal office, - . "

For the purpose of this Part,
the [ollowing tcrms have the meanings indicated be-
low: o
(a) Administrator means’ the person appointed by
the comnussion as administrator. ‘
(b) Administrator’s complaint means a complaint
signed Ly the administrator at the direction of the

comunission, which is filed as part of the commission’s
records. ‘

sion or its stall may deem relevant or material 10 an

#tdw, investigation, and the examination under oath or
: * w ot aflirmation of the judge involved before the commis-
"+ {Added, former part repealed, filed Nov 21, . ; .;1 sion or any of its members.

(k) Judge means a judge or justice of any court in
the unified court system of the State of New York.

() Letter of dismissal and caution means the written
confidential suggestions and recommendations - re-
ferred to in sections 7000.3(c) and 7000.7(c) of this
Part. (Am Jan 10, 1983.)

(m) Retirement means a retirement for physical or
mental disability ‘preventing the proper performance
of judicial duties.

(n). Referee means any person designated by the

_ commission pursuant to section 43, subdivision 2, of

Procedure for consideration of referee’s re-

i

+

the Judiciary Law (0 hear and report on any maltter in
accordance with the provisions of section 44, subdivi-
sion 4, of the Judiciary Law.

§ 7000.2...Complaints.—The : commission shall re-
ceive, initiate, investigate and hear complaints against
any judge with respect to his qualifications, conduct,
fitness to pcrl'orm, or the ')erformancc ol his ollicial
duties, Prior 1o commencmg- an investigation of a
complaint initiated by the commission, the commis-

" sion shal) file as part of its records an administrator's
I . .

_ complgi _
é&?zﬂl.\/ﬁvésﬁgati(ﬁs‘ "and  dispositions.—(a)

When a complaint is received or when the administra.

* tor’s complaint is filed, an initial review and inquiry
c undertaken,

(c) Answer means a verified response, in writing, to

a formal written complaint, . . .

(d) Complaint means a written communication to
the commission signed by the complainant, making
allegations against a judge as to his qualifications,

conduct, fitness 1o perform, or the performance of his

official duties, or an administrator’s complaint.

i

(c) Commission means the State, Commission on
Judicial Conduct. '

() Dismissal means a decision at any stage not to
proceed further, P . e

{(g) Formal written complaint means a writing,
signed and verified by the administrator of the cony.

mission, containing allegations of judicial misconduct.

against a judge for determination at a hearing,.

(h) Hearing means an adversary proceeding ‘at’
which testimony of witnesses may be taken and evi-

[

N

dentiary data and material relevant .to the formal

writien complaint may be received, and at which the
respondent judge is entitled to call and cross-examine .

witnesses and present evidentiary data and material .

relevant 10 the formal written complaint.
1) Initial review and inquiry.
analysis an

1N 1 ’
reans the preliminary
ctanhcation of -the matters set forth in a,

€

(b) Upon receipt of a complaint, or_after an initial
review and inquiry, the cowplaint(may Pe dismissed
by the’commission or, when authonze by the com-
mission, an investigatio ¢ nay Pe undertaken.

.(c) During the course of, or alter, an investigation,
the commission may dismiss the complaint, direct
further investigation, Fequest a written response (rom
the judge who is the subject of the complaint, direct
the hling of a’formal wirven complaint or take any
other action authorized by section 22 of article 6 of
the Constitution or article 2-A of the Judiciary Law,
Notwithsianding the dismissal of a complaint, the
comumission, in connection with such dismissal, may
issue to the judge a letter of dismissal and caution
containing confidential suggestions and recommenca-
tions with respect o the complaing, the commission's
initial 'review and inquiry, or the commission’s investi-+
gation as they pertain to the judge. :

(d) Any member of the commission, or the adminis-
trator, may administer oaths or affirmations, subpoena
witnesses, compel their attendance, examine them
under oath or aflirmation, and require the production
of any books, records, documents or other evidence
that may be deemed relevant or material to an investi-

. gation. The commission may, by resolution, delegate

complaint, and the preliminary fact-finding activities

of commission stafl intended to aid the commission in
determining whether or not 1o authorize and investi,
gation witly respect to such complaint. .
) Investigation, Which may be undertaken only. at-
1e commission, means the activities:
of the commission or its stafl intended to,ascertain
facts relating 1o the accuracy, truthfulness or reliability,
of the mauters alleged in a complaint. An investigation
includes the examimation of witnesses under oath or,
aflirmation, requiring the production of books, re-
cords, documents or other evidence that the commis-

o

o staff attorneys and other employees designated by
the commission the power to administer oaths and
take testimony during investigations authorized by the
commission. Il testimony is taken of a Judge under
investigation, during the course of an investigation
authorized by the commission, at least one member of
the commission shall be present. . N
(e) In the course of the investigation, the commis-
sion may require the appearance of the Judge involved
before, the commission, . or any ,of its members, in
which event the judge shall be notified in writing of

his required appearance either personally, at least:

three days prior o such appearance, or by certified
mail, return receipt requested, at least live days prior

2:203
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§43 : CONSOLIDATED LAWS SERVICE ART 2-A

Operating procedures and rules, state commission on judicial conduct. 22 NYCRR
§§ 7000.1 et seq. (CLS State Commission on Judicial Conduct Rules §§ 7000.1 et
seq.).

§ 44. Complaint; investigation; hearing and disposition ,

1. The commission shall receive, initiate, investigate and hear complaints
with respect to the conduct, qualifications, fitness to perform, or perfor-
mance of official duties of any judge, and, in accordance with the provisions
of subdivision d of section twenty-two of article six of the constitution, may

‘determine that a judge be admonished, censured or removed from office for

cause, including, but not limited to, misconduct in office, persistent failure to
perform his duties, habitual intemperance and conduct, on or off the bench,
prejudicial to the administration of Justice, or that a judge be retired for
mental or physical disability preventing the proper performance of his
Jjudicial duties. A complaint shall be in writing and signed_by the complain-
ant and, if directed by the commission, shall be vcriﬁed[tlpon receipt of a
complaint (a) the commissio ~eonduct an investigation of the com-
plaint; or (b) the commission may dismiss the complaint if it determines that
the complaint on its face lacks merit. ] If the complaint is dismissed, the

2. The commission may, on its own motion, initiate an investigation of a
Judge with respect to his qualifications, conduct, fitness to perform or the
performance of his official duties. Prior to initiating any such investigation,
the commission shall file as part of its record a written complaint, signed by

the administrator of the commission, which complaint shall serve as the
basis for such investigation.

3. In the course of an investigation, the commission may require the
appearance of the judge involved before it, in which event the Jjudge shall be

4. If in the course of an investigation, the commission determines that a
hearing is warranted it shall direct that a formal written complaint signed
and verified by the administrator be drawn and served upon the judge
involved, either personally or by certified mail, return receipt requested. The
Jjudge shall file a written answer to the the complaint with the commission
within twenty days of such service. If, upon receipt of the answer, or upon

148
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The Constitution of the State of New York

ART. VI

which shall continue until and including the last day of December
next after the election at which the vacancy shall be filled.

{Commission on Jjudicial conduct; composition; organization
and procedure; review by court of appeals; discipline of Jjudges
or justices.] § 22. a. There shall be a commission on judicial
conduct. The commission on judicial conduct shall receive, ini-
tiate, investigate and hear complaints with respect to the conduct,
qualifications, fitness to perform or performance of official du-
ties of any judge or justice of the unified court system, in the
manner provided by law; and, in accordance with subdivision d
of this section, may determine that a judge or justice be admon-
ished, censured or removed from office for cause, including, but
not limited to, misconduct in office, persistent failure to perform
his duties, habitual intemperance, and conduct, on or off the
bench, prejudicial to the administration of justice, or that a judge
or justice be retired for mental or physical disability preventing
the proper performance of his judicial duties. The commission
shall transmit any such determination to the chief judge of the
court of appcals who shall cause written notice of such deter-
mination to be given to the judge or justice involved. Such judge
or justice may either accept the commission’s determination or
make written request to the chief judge, within thirty days after
receipt of such notice, for a review of such determination by the
court of appeals.

b. (1) The commission on judicial conduct shalil consist of
eleven members, of whom four shall be appointed by the gov-
ernor, one by the temporary president of the senate, one by the
minority leader of the scaate, onc by the speaker of the asscmbly,
one by the minority lecader of the assembly and three by the chief
judge of the court of appceals. Of the members appointed by the
governor onc person shall be a member of the bar of the state
but not a judge or Justice, two shall not be members of the bar,
justices or judges or retired Justices or judges of the unified court
system, and one shall be a judge or justice of the unified court
system. Of the members appointed by the chief judge one person
shall be a justice of the appellate division of the supreme court
and two shall be judges or justices of a court or courts other
than the court of appeals or appeliate divisions. None of the
persons to be appointed by the legislative leaders shall be justices
or judges or retired justices or judges.

(2) The persons first appointed by the governor shall have

respectively one, two, three, and four-year terms as he shall des- .

ignate. The persons first appointed by the chief judge of the court
of appeals shall have respectively two, three, and four-year terms
as he shall designate. The person first appointed by the temporary
president of the senate shall have a one-year term. The person
first appointed by the minority leader of the senate shall have a
two-year term. The person first appointed by the speaker of the
assembly shall have a four-year term. The person first appointed
by the minority leader of the assembly shall have a three-year
term. Each member of the commission shall be appointed there-
after for a term of four years. Commission membership of a
judge or justice appointed by the governor or the chief judge
shall terminate if such member ceases to hold the judicial position
which qualified him for such appointment. Membership shall
also terminate if a member attains a position which would have
rendered him ineligible for appointment at the time of his ap-
pointment. A vacancy shall be filled by the appointing officer
for the remainder of the term.

¢. The organization and procedure of the commission on Jju-
dicial conduct shall be as provided by law. The commission on
judicial conduct may establish its own rules and procedures not
inconsistent with law. Unless the legislature shall provide other-
wise, the commission shall be empowered to designate one of its
members or any other person as a referee to hear and report
concerning any matter before the commission,

d. In reviewing a determination of the commission on judicial
conduct, the court of appeals may admonish, censure, remove
or retire, for the reasons set forth in subdivision a of this section,
any judge of the unified court system. In reviewing a determi-
nation of the commission on judicial conduct, the court of ap-
peals shall review the commission’s findings of fact and
conclusions of law on the record of the proceedings upon which
the commission’s determination was based. The court of appeals
may impose a less or more severe sanction prescribed by this
section than the one determined by the commission, or impose
no sanction.

e. The court of appeals may suspend a judge or justice from
exercising the powers of his office while there is pending a de-
termination by the commission on judicial conduct for his re-
moval or retirement, or while he is charged in this state with a
felony by an indictment or an information filed pursuant to sec-
tion six of article one. The suspension shall continue upon con-
viction and, if the conviction becomes final, he shall be removed
from office. The suspension shall be terminated upon reversal of
the conviction and dismissal of the accusatory instrument. Noth-
ing in this subdivision shall prevent the commission on judicial
conduct from determining that a judge or justice be admonished,
censured, removed, or retired pursuant to subdivision a of this
section.

f. Upon the recommendation of the commission on judicial
conduct or on its own motion, the court of appeais may suspend
a judge or justice from office when he is charged with a crime
punishable as a felony under the laws of this state, or any other
crime which involves moral turpitude. The suspension shall con-
tinue upon conviction and, if the conviction becomes final, he
shall be removed from office. The suspension shall be terminated
upon reversal of the conviction and dismissal of the accusatory
instrument, Nothing in this subdivision shall prevent the com-
mission on judicial conduct from determining that a judge or
justice be admonished, censured, removed, or retired pursuant
to subdivision a of this section.

g. A judge or justice who is suspended from office by the court
of appeals shall receive his judicial salary during such period of
suspension, unless the court directs otherwise. If the court has
so directed and such suspension is thereafter terminated, the
court may direct that he shall be paid his salary for such period
of suspension.

h. A judge or justice retired by the court of appeals shall be
considered to have retired voluntarily. A judge or justice removed
by the court of appeals shall be ineligible to hold other judicial
office.

i. Notwithstanding any other provision of this section, the leg-
islature may provide by law for review of determinations of the
commission on judicial conduct with respect to justices of town
and village courts by an appellate division of the supreme court.
In such event, all references in this section to the court of appeals
and the chief judge thereof shall be deemed references to an
appellate division and the presiding justice thereof » respectively.

j. If a court on the judiciary shall have been convened before
the effective date of this section and the proceeding shall not be
concluded by that date, the court on the judiciary shall have
continuing jurisdiction beyond the effective date of this section
to conclude the proceeding. All matters pending before the for-
mer commission on judicial conduct on the effective date of this
section shall be disposed of in such manner as shall be provided
by law. (Section 22 repealed and new section 22 added by vote
of the people November 8, 1977.)

[Removal of judges.] § 23. a. Judges of the court of appeals and -

justices of the Supreme court may be removed by concurrent
resolution of both houses of the legislature, if two-thirds of all
the members elected to each house concur therein.
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