
COURT OF APPEALS
STATE OF NEW YORK

ELENA RUTH SASSOWER, Coordinator
of the Center for Judicial Accountability, Inc.,
acting pro bono ptblico,

Petitioner-Appel lant,

-agamst-

COMMISSION ON JUDICIAL CONDUCT
OF TIIE STATE OF NEW YORK

NOTICE OF'MOTION
FOR DISQUALIFICATION
AND DISCLOSI]RE

AD ldDept. #5638/0l
S.Ct./trIy Co. #1085 St/99

Respondent-Respondent.

PLEASE TAKE NoTIcE that upon the annexed Affrdavit of petitioner-

Appellan! ELENA RUTII sAssowER, dated May l, 2oo2,..Law Day,,, the

exhibits annexed thereto, and upon all the papers and proceedings heretofor had,

ELENA RUTrr sAssowER will move this court at 2o Eagle sfiee! Albany, New

York 12207-1095 on Monday, May 20, 2oo2 at t0:00 a.m. or as soon thereafter as

Respondant-Respondent and its counsel can be heard for an order:

l' Disqualifuing this Court's Chief Judge and Associate Judges from

participating in the above-captioned appeal for interes! ptusuant to Judiciary Law

Ya 
$100'3E of the Chief Administrator's Rules Governing Judicial Conduct, as

well as for bias, pursuant to $100.3E of the Chief Administrator,s Rules Governing

Judicial Conduct;

2' Designating justices of the Supreme Court to serve as Associate

Judges of this Court for all purposes of this appeal, pursuant to Article y1, $2a of the



New York State constitution, with the condition that the so-designated judges make

disclosure pursuant to $100.3F of the chief Administrator,s Rules Governing

Judicial Conduct of material facts bearing upon their personal, professional, and

political relationships with, and dependencies on, the persons and entities whose

misconduct is the subject of this appeal or exposed thereby.

3' Such other and further relief at may be just and proper, including

disciplinary and criminar referrals, pursuant to ggr00.3D(l) & (2) of the chief

Administrator's Rules Governing Judicial Conduct and DR l-103(A) of New york,s

Disciplinary Rules of the Code of Professional Responsibility, of the documentary

proof herein presented of rongstanding and ongoing systemic comrption by judges

and lauryers on the public payroll.

Dated: May l, 2002, "Laur' Day''
White plains, New york

Yours, etc.

.eeaa42W
Petitioner-Appellant pro Se
Box 69, Gedney Station
White Plains, New york 10605-0069
(el4) 42r-r200

ATTORNEY GENERAL OF TT{E STATE OF NEW YORK
Attorney for Respondent-Respondent
120 Broadway
New York, New York l127l
Qr2) 416-8020

TO:



NEW YORK STATE COMMISSION ONJI,/DICIAL CONDUCT
Respondent-Respondent
801 Second Avenue
New Yorlq New York I 001 7
Qr2) e4e-8860



7. Consequently, on this motion, the Court will be grappling with the same

statutory and rule provisions of judicial disqualification and disclosure that are the

substantive content of the appeal as they relate to the lower courts. Here - as there -

the decisive question is the legal suffrciency of the subject motion/application in

establishing rffi"t"w dtrq"dtfi*ttr as well as my entitlement to
"discretionary" recusal for bias, both actual and apparent, and for disclosure. Thus,

while the substance of this appeal calls upon the Court to enunciate the fundamental

adjudicative standards that must govern a judge when confronted with a judicial

disqualification/disclosure application - as to which it appears this Court has never

spoken - this motion requires the Court to teach by its own example. There is no

better way for this court to instruct our state's judiciarya.

8' It is my contention - so stated before the Appellate Division, First

Department (my Appellant's Brief: pp. 3g-9; my reargument motion: Exhibits..B-1,,,

p. 6) - that:

- 
"Adjudication of a recusal application should be guided by

t\ same legal and evidentiary standards as govern adjud'ication of
other motions. If the application sets forth spicific ,upporting artr,
the judge, as any adve1sary, must respond toihose rp".in" facts. To
leave unanswered the 'reasonabli questions, iaised by such
application would undermine its very purpose of ensuring the
appearance, as well-as the actuality, of the judge's impartiality.

The law is clear...that 'failing to respond to ;fact attested in
the moving papers...will be deemed to admit it', siegel New york
4racliss, $281 (1999_9d., p. 442) -- citing Kuehne * yo7rt, h". "
Baiden, 36 N.Y.2d 599 (1975), itself citing Laye v. SiZpora, ZAS
N.Y.S.2d r4Z (r96s), affd 267 N.y.S.Za qtl (ro Oept. teOo; *A

' cf "rhe Judge's Rore in the Er{orceyent of Ethics - Fear and Learning in theProfession", John M. Lerry, 22 Santa clara Lw Review,"pp. qs-i 16 (19s2).



lieryl, Mffinney's Consoli ,Book 78, CPLR 3212:16. 'If a key r.rt .pp."rr in tt. movant,s
papers and the opposing party makes no reference to it, he is deemed
to have admitted it' id. undenied allegations will be deemed to be
admitted. whitmore v. J. Jungman,Inc.,lzgN.y.s. 776,777 (S.Ct.,
NY Co. l9l l)".

Further, based on treatise authority placed before the Appellate Division, First

Department (my Appellant's Brief, p. 38; my reargument motion: Exhibit ..C,,, p. 5)

and, prior thereto, before Justice Wetzel lA-252; A-2371:

"'The judge is ordinarily obliged to disclose to the parties those facts
that would be relevant to the parties and their counsel in consiaerint
whether t9 !1. a judicial disqualification motion,, Framnq ni.rrrrl
E., Judicial Disquarification, p. 57g,Littre, Brown & co., 1996.-

9' Consistent with $100.3E of the Chief Administrator's Rules Governing

Judicial Conduct that "a judge shall disqualify himself or herself in a proceeding in

which the judge's impartiality might reasonably be questioned,,5, all seven of this

Court's judges must recuse themselves so as to avoid the appearance of their bias.

Six judgeg however, are pursuant to Judiciary

Law $14:

"A judge shall not sit as such in, or take any part in the decision
of, an action, claim, matter, motion or p.o""iding to which... he is
interested.'

t^ In reviewing the Commission's determinations of public discipline against judges, thiscourt routinely repeats, as the standard, the need to "o-ia itt "appearand 
oiiripropriety,,,Matter of hrdino,58 N.y.2d 2s6,zs0-zsr^\r?l!t.yyu1, i7iiryr,6l N.y.2d 349,358 (1984),citing cases, Matter of Duckman, 92 N.Y.2d !.41:'ffi trqgil. Likewise, in public srifements,chief Judge Kaye reiterates that'Judge. -ytj {\eualifv themsflv_es-rvhen their impartiality might

ryasonably be questioned.", 
-citing the Chief Administrator's Rules and the Model Code ofJudicial Conduct, "&feguarding a crown 

{"^y:t' Judicial Iidipendence and l-awyer criticism,,,25 Hofstra Law Review 703,713 (Spring IggT\. 
..---r'



10. These six judges, in the order in which their statutory disquatification is

discussed' are: Associate Judge Albert M. Rosenblat! Chief Judge Judith S. Kaye,

Associate Judge George Bundy Smith, Associate Judge Victoria A. Graffeo,

Associate Judge Carmen Beauchamp Ciparick, and Associate Judge Howard A.

Levine. As herein demonstrated, their disqualifying interest is based on their

prticipation in the events giving rise to this lawsuit or in the systemic governmental

comrption it expses -- as to which they bear disciplinary and criminal tiabitity.

Morgentlnu v. Cooke,56 N.Y.2d 24 (1982), and the shared generic judicial interests

inMaresca v. Cuomo,64 N.Y.2d 242 (1984) - trvo appeals where no motions were

wen made for the Court's disqualification. It also contrasts sharply with New york

state Association of criminat Defense Lowyers, et al. v. Kqye, et a|.,95 N.y.2d 556

(2000), where the Court, in denying a formal motion to disqualiry those of its judges

who had participated in the Court's challenged approval of administrative rule-

making, explicitly stated :

"The respondent Judges have no pecuniary or personal interest in
this matter and petitioners allege none. f.ior do petitioners allege
personal bias or prejudice." (at 561). 

' -e-

12. Moreover, the "rule of necessity", invoked by the Court in each of these

three cases, is inapplicable to the instant motion, based, as it is, on the individual

disciplinary and criminal liabilities of the Court's judges. Replacement Supreme

Court justices would not be so encumbered. Nor would they be material witnesses to


