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Hs. Detrorah Pl.nes
Gannett Newspapers
I Garrnett Drlve
Whlte Plalns, N.Y. l0604

Re : Dgf-l,s_S_egF_o_tler

Dear Hs. Plnes:

l{e are the attorneys for Dorls Sassower.

I enclose a copy of a declslorr of the Unl.ted Stntes
Distrlct Court for the Southern Dlstrlct of New York (Juclge
Hary Johnson Lowe) whlch represents a naJor vlctory for Ms.
Sassower and a rnaJor step forward ln the case agalnst the
clty of l{hlte Plalns, the County of lilestchester, L€ Pastls
Restaurant and the other defendants.

Slneerely,
a-I"-0[1v,

Jereny D. Horley
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UNIfED ETATES DIETRICT COURT

::i:i3y-:1::T::_::_y1_::::_ ' )----T--x r

DORIS L. 8ASsOWER, L, v \/
Pla lntl ff,

-agalnrt-
89

cITy oF wHrTE PI"ArN8, COUNTY OF I{ESTCHESTUF,
PATRICK GLEISON, lndlvldualty and ao Chlef
of Polloe of thc clty of rfhlte Plalnc, PoLrcE
OFFICER DENNIS KEIDONO, ln hlc lndlvldual and
offlolal capacltles, PoLIcE oFFICER VINCENT
FINNEGAN, ln hle lndlvldual and offlolal
capacltlee, pol,rcE oFFICER BRrAN BucItAltAN, in
hlt lndlvldual and offlclal capacltler, PoI.IcE
OFFICER ROBERT ORAllAl't, ln hlr lndlvldual and
offlclal capacltleg, AUXILIARY PoLIcE oFfIcER
HOWIE coHEN, ln hlc lndivldual and officlal
oapacltlrl, LIEUTENANT DONALD cARLTott, ln hls
lndlvldual ancl of tlclal capacities, I-,IEUTENANT
Tot{ l{ATSoN, ln hlr lndlvldual and of f lcial
capacltlro, JOSEPH VAN STIPPEN, LE PASTIS, LTD.
d/b/a Le Pastls Rcataurlnt and Blgtro Pastle,
and |UOHN DOESrrNos. 1-10,

_ _____ ___ ___?:::::::::: -- _ _ __-x
APPEARANCES

AARON J. BRODER, P.c. .

Attornryr for Plalntllt
Emplro State Buildlng, Suite 4?10
350 I'lfth Avrnuo
Now York, New York 10118

BYr JERAI{Y D. MORLEY, E50.

I{ARILYN J. SIAATTEN,
Hoetchcctcr County Attornoy
Attornoy for DetondanE County of wesgchoeter
600 Mlolraellan Bulldtng
f{8 }'tarbt.ne Avlnur
Hhlte Plalnr, Nsw York lo6ol

BYI l.tARILYtl s. READER, ESQ.

t'lARY JOHNSON LOI{E I D. J .

Bofore this Court ls defendant county ot

(ttCount,ytr l moblon to d lsnles pla lnt I f f Dor j s
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,!plalnt agalnrt
'bectton 1983. For

lc denlsd.

lb for tallure to state a clalm under 42 U.EI.C.

tho reaeons dlecusaed berow, defendantrs notlon

BACKGROUND

on February 2s, r996, plaintlff saesower, a rnabrlnonlal
attorncy, dlncd at L'o pastle Feataurant ln tJhlte plalns, New york.

Saecower and a colleague, Earl C. Thompron, uere the dtnner guaata

of Pace unlvrrelty Law proleesor Ell vlqllano that cvenlng.
After rrvlcwlng the reetaurant blrr, whlch wae in the anount

ol 956.50, vlgllano dlrcovered what he thought wer€ a nunber of
lncorrect chargee. Aa a reguLt, Vlgllano requeeted that, thr
waltrces call the regtaurantrc owner, defendant Joaeph Van Stlppen,
to tha table. ,

when van st,Ippen arrived at the table, he arlegedry responded

dlrcourteoualy to vigllanors requeat'to discuss the blII. After
Van Sttppcn rtatcd that he would not speak with VigIlano, Vlgllano
took out hlr buclnese card and auggeeted tlrat, Van stlppon contact
hln the followlng day to dlscuee the blII.

vlgllano then lrft th. table to retrleve his coat. Thonpeon

placrd 9co ln cash on thr tabler although he aIlegedly dld not,knor
the anount of thr btlf. gAsaower left the regtauranb wlth
vlgllano, followcd chortly thercafter by Thompeon. As Sacaowcrr 

.:.
:l

Thonpson, and vtgllano entered Thonpoonte car, whlch wa6 looetrd,l ,,
aorosl thr rtrcst from thc rretaurant, ecvcral poltor carr, 4r:

sumnontd by van Stlppen, approaqhed them. rt ie alleged that, cvcn r
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.cer Thonp.on explalned that he had already pald $40r.thab he wrl

wffftng to pay whatever balance nag outstandlng ($16.50l and thrt
the bllf ltrelf wal ln dlrputel tho pollce, ncverthelrrr, placrd

Vlgllano and Thornpeon under arrcct. thortly thereafter, gaseoucr

war placed undcr arreet, handcutfcd, and drlven alone to the t{hltc

PIaInr Pollce Dcpartnent gtatlon houge.

Havlng ruffered lrom cardlac probleme ln the paatr Salloulr
tnlormrd policc offlcers at the etatlon houeo that, ehe lelt trsj6[tt

and requrrtcd perrnlcrlon to call her cardlologlet, Her reguast wtr

lnltlally dcnied, and, in order to complete the booklng procest,

pollcr offtcerc had to asgigt saesower to the booklng desk, aa ehl

wac too lraak to walk. sassowor thereafter collapsed, and wae taken

to the hoapltal in handcuffs. Phyelclans at the hospltal advleed

the polloe officere that Saasower should avold further st,raln.

Nonethelesr, the officers handcuffed Sassower and ret,urned her to

thr station house, where sho waa flngerprinted, photographedl

rcarched, and interrogated. fn thc rarly mornlng hours of February

26, gaggower rras glvcn 6n appearance ttcket charging her wlth thr

crlneg of, dlsordrrly condust and reslstlng arrest, and thrn

rrlrlged.
That same day, Thonpron commenced a clvll suit agatnet Vsn

6tlpprn for damagee arislng fron the lncldent at the y:crtaurant on

Fcbruary 25. Ths f,ollowlng day, police officer Dcnnle Ketdong

twor. out a mlademeanor lnformatlon charglng Sassowor utth



rlotlng arrcrt and disordcrty conduct. t on February 2g, van

Etlppen luors out a mlsdemeanor information charglng Saeroscr,

Thonpaon, and Vlgllano wl.th thcft of eervlc€s.

The l{ogtchectcr County Dletrlct Attorney allegedly told
gallower that he would recomnend dlrmleeal of the chargee agalnrt
plalnttff only lf rho roleared the pollce offlcers, thc elty o!
l{hlte Plalne, thr County of Westcheater, Van Stlppen t Le paettr,

and aII other local gov€rnmental entltles, employoea, or agentr

from all clvll Ilablllty arlslng fron thr events beglnnlng Fsbruanr

25.

Although lho lnltlafly refuEed to slgn such a rolcaEo,

Saegower declded four nonthe Iater on the advlce of her physlolan

to slgn the releasc. EaBeowcr clalns, however, that the Dlatrlct
Attorney then refucrd to recomnend dlsmlssal of the chargee agalnrt

Sa.3ot'ror unl.eee not only ahe, but alao Thonpeon and Vlgliano elgncd

rolcaeca. When Sassower could hot'guarantee that Vlgliano and

Thonpaon would rellnquieh thelr respect,lve rlghts to pursue olvlt
clalnc, thc Diatrict Attorney allegedly refuaed to dlsniaa tho

charger againeb Sacaosrer,2 In September 1986, Sassower uag trled
alonr in the Ctty Court of Whlte Plalns on charger of reslating
arrast, dleorderly conduct, and theft of eervlcea.6hc var

oonvlctrd after a Jury trlal on the rcsistlng arreqt and theft of

lOn February 28, 1986, pollce offlcer Keldong
a nlgdemeanor lnformatlon charglng Thompson and
reeteblng arreet and dleorderly conduct.

also cwore out
Vigltano wlth

zThompron eventually dtd elgn a such a relcaEe ln February
1987. In return, cll crinlnal chargee w€rs dropped agalnrt hln,



-'vlcrr chargee.
' The Appellato Trru ot the New York suprene Court unanlnouely

reverrcd Sarcowerrg convlot,lonsr on the grounds thab there had been

a good lalth dloputc over t,hc atnount owed on the bl1I, that

Saesorder was not ln lact reaponslblo for payment of the blll, that

thcre was no lntent to rcclet arrtgt, and that Saseover had

connlttcd ng crlno.l
Bagrower thereatter flled thr lnptant eult charglng that thc

County of l{eatcheetcr encouraged a practlce by lte agcnt, tho

ltestcheeter county Dletrlct Attorney, of pursuing retallatory
proeccutlonc agalnat lndlvldualo rubJected to polloe mleconduct ln

an attrnpt to ghlsld the County, thc rnunlclpality, and other loclt
governpental entlt,lcs and employeee trom liabillty arlalng fron

ruch nlsconduct. Conplalnt t!8?-91.

DISCUSSION

A notlon to dlemlse, made pursuant to RuIe 12(b)(6) of thc

Fcderal Rulcs of. Clvil Procedure, should not be granted unlesg tt

app.arr beyond doubt, that thr plalnttff can prove no facte whlch

would cntltle her to rollsf. , 709 F,zd 800,

s03 (2d Clr. 1983). In the preaent case, the county argueg that

ev.n lf ws assums all of plalntiffta allegatlone to be truer ho

clalnr agalnrt thc County has bsen gtated becauee, tnie clrcult hal

lrollowlng Sarsobrerrg trlal court convictlon on tqo oountt,
tha Grlrvanc. -Cornnlttre of tho Nlnth Judiclat DlgErlot lnatltutcd
piooilAfner agalnct her to auspcnl h.er from. thg practloe'ot lau.
iitit it.- lppbflate Tern revriaed tha convlctlon, thc Grlevenor
Connlttee wlthdrew lte pet,ltlon.



-(d that a dlst,rlct attorney, actlng ln a prosecutorirl role,
reprgssnts the State, not the counby. fi.gg Baez v. Henneeay, 853

F.2d 73r 77 (2d Ctr. 1988), oert. denled, lO9 s,ct. 805.'

Thr Sccond Circuit ln Baez v. HenngEey, 853 F.2d 73, 77, held

that in prosecuting a crlmlnal caae, a dist,rict. attorney ln N6y

York Statr makcc an rraccusatlonrr on behalf of the gtate it
plalntlff and, qonseguentty, only represent,s the Stat,cr rrot tha

County. I4. (rclylng on HcGlnley v. Hynes, {32 N.Y,S.2d 689, {12

(f980), cert. denled, 450 U.S. 918 (1981), Davis Constr. Corp. v.

Countv of.rtuffqlB0 447 N.y.S.2d 355 (1982), aff rd, 464 N.Y.6.2d 5I9

(f983), Brcnncr v. County of Rocklegg!, {ol N.Y,S.2d 434 (1978),

il-(ld, {13 N.y.g.2d 185 (f979} I Zlmnerman v. Cltv of New York, 276

N.Y.g.2d 711 (1966) ). . .

In Baaz v. Hannessy, bhe onondaga County Dlstrict Attorncy'

'42 u.s.c. !19s3 provldes in relevant, part:

Every prreon who, under color of any etqtute,
ordlnance, regulation, cuetom, or usage, of
any Statr or Trrrltory . eubjectsr oF
caulcs to be eubJected, 6try cltizen . . to
the deprivatlon of any rlghts, prlvllegeer oE
lnrnunltlrr secured by the constlt,ution and
Iaoe, shall be ltablc to the party lnJured in
an actlon aE law . . .

In tnltlatlng a proaecutlon, the dlstrlct att,orney ig abrolutely,:
lmmune from clvil llablttty under S1983. Imbler v.*BgghtFnn, 421
U.8. 409, 431 (19?5). However, nunlcipalltler an* other local
govcrnnental bodles art nporEonsrt lor purpoeeg of $f983 llablllty.
Ltablllty undcr the etabube extendr to sonetibutlonal deprivatlonl,
caused by gov€rnmental cuaton, even tf that cugtom hae not baan
fornally approvcd by offlolol channtle. MonBLI v. .Nlu.-,Xo{t'-clty"
oeDt. oi soolel Serv-lcrl, 436 U.8. 658, 690 (19?8). fb should rko
be notrd that although nuntotpalltlrr may be hetd liablr undrr
919s3, nelther a Stati nor lts otficlale acting ln thelr offlolal
oapaoltl.. ar. rlprrloncrf under t l9g3 . .,

Stata Pollsr gt aL, 109 S.Ct.2304, (1989).
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y'ud thr grand Jury'e votlng sheet which lndlcated th6 Juryrr
iteclrlon not to tndtct, and a! a result erroneousry prepared rn
lndlctnent. rd. The nlctakr wae not dlscovered until eeveral veekr
later, attar the defendant had been arralgned and releaeed on ball.
rd. at' 74, The court reaeoned that a county may not rawfurry
sstabllah pollcy rogardlng rrhow the dtetrlcE attorney ehould
proeecute vlolatione of state penar laws,rr rd., and thereforc thc
onondaga County Dletrlct Attorneyra prosecutorlal acte tnay not'
tfalrly be eald to represent offlclal poltcy,of the County for
purpooor of I 1983. tt rq. at ?5 (ouotlng lrtqDell v, New yorl< cltv
Dept. of Social BcrvlceE, {16 u.s. at 694}. Rather, the oourt
concludrd that whcn a dlstrlct attorney prosecutes crlmtnal n6!!j1s
on behalf of thc Sbate and pureuant to State dlrectlveo, a dletrlot
attornoy ia exclualvely an agcnt, of the state for purporoa o! I

! ilt1983,

unrlke the plalntlff ln Baez v. .Hennessy who sought to hord

the county llable for a slngle negrlgent mletake made by ths
dlstrlct attorney whlle othcrwlge performlng hls prorecutorial I

dutlee properly, the plalntllf ln the instant, action te eeeklng to
hold thr county Ilable for what she alregea is a pollcy and

practloe by thr County of uslng the Distrlct Attorney to acconplieh
a goal olearly not wlthln ths dtetrlct attorneyre proper realn of,..ti
authorlty -- nanely, protectlng the county and itrs employces fron ,;

1,

sults arlalng f rom pol lce mlsconduct by dernandlng clv1I rtghtr .-..;

rolrasos before dlcnlaslng baaelesc criminal chargea.

It, lg a olear vlolatlon of a proeecutorrE ethlcal



,ondltlon a voluntary dlamlooal of a oharge upon a otlpulatlon by

t'hs dcf,lndant that 1r dealgned to loreetall the lattrrtr ctvtl
oi89.tr l{?gDonald v. l,lullgB. 425 F.2d 3?3, l?5 (gth clr.1g7o}. Ell
g,}fg $ornr v. PFne, 51{ F.6upp. 591, 852 (g.D.N.y. l98ll. Not only

do ruoh cocrclvr agrogmentr rervr to rreuppreea conplalntr tgtlntt
poltot nlsconduct uhloh ehoutd bt thoroughly alrcd ln a f nt
rooletyr $ Dlxorl v. Dlgbrlct of Colqnbll, 394 F.2d 966, 969 (D.C.

clr. 1968), but the6o agreemrntr por. a great danger of tnrnprd up

or baaeless chargce ltbeoause cornplalnta againeE the pollcr urually
arlea ln conncctlon wlth arreetc for cxtrcnely vague offences ruch

ag dleordrrly conduot or reslsting arrcet.rr Ig.,.
Il thr gloatcheater County Dletrict, Attorney in fact engaE.t

ln thle unebhlsal practlce of tradlng retallatory proeecutlons for
nloarcr from olvlt Ilablllty, the Digtrlct Abtorney certalnly dora

not follow a State dlctate ln so doing and, therefore, ln guch

lnetance, can not bc eald to be B.e.E Eg an official of thc State tor
purposes of I 1983. Horeover, if, lndeed, the County €ncouragaE

thls unethlcal practlce ln whlch the Distrlct Attorneyrs offlce ls
alleged to enploy, thc Dietrict Attorney may very wall br actlng

as tn agent of thc County for purposes of $ 1.983.t

tln faat, ln a recent case very eimitar to the'ons at bar, a
Jury found thc County of suffolk llable to two lndlvldual
plalntllfr undcr g 1983 for condonlng or €ven encouraglng vlolatlvr
conduot by the losal pollce dcpartment and Dlgtrlct Attorncyrt
Offlce, Gantllc v. 99$nFy. of EUffoIk, et eI., L29 F.R.D. {tt
(E.D.N.Y. 19901. That court noted that thc vcrdlct war not lntanded
to rranount to an op.n lcaeon for eeotlon 1983 casea [agatnrt thr
CountyJ baeed on pollce or proaecutorial mieconduct,rr einee eaoh
oaeo lc hlghly fact-aanaltlve and uould be consldercd rrlth
ecneltlvlty to both the county and the plalntlffs. rd, at 462.
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Conmquently, plalntlf f has stat,ed a

The County's notlon

claln agalnst defendant

to dismies the conPlalnt

Qo thrrrtorc, donled.

It Ir 8o ordetred.

I Ncu York, Ncw YorkrulylJ , leeo

I
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- - - L - J- :- - ;- -- - -JL-F ------Urlited States Dlstrlct Judge
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