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May 18, 1,992

Hon. George J. Mitchell
Senate Majority Leader
U.S. Senate
Washington, D.C. 20sao-1902

RE: Confirnation of Judicial Nominees

Dear Senator Mitchelt:
we are a non-partisan citizens' group, formed in the Ninth
Judicial District of New york, dedicated to a quarity judiciary.

Since November 1-991-, when President Bush norninated Andrew
orRourke to a federar judgeship, we have tracked that
nomination. Last week, the Senate Judiciary Committee received
from us a critique of the public portion of Mr. O'Rourkers Senate
Judiciary Comrnittee questionnaire.

we urge you to inmediaterv review our critique and join us incalling upon the senate Judiciary committee to bel! ahy and allfurther confirmation hearings on Presl-dent Bush I s judlcial
nominees and to halt any and alt Judlcial confl-rmatlons by the
ful1 Senate.

such imrnediate action is essential since our critique--a
document of almost 5o single-spaced pages, supported by
approximately 6O exhibits--showed:

rrthat a serious and dangerous situation exists at
every level of the j udicial nomination and
confirnation process--from the inception of the
senatorial recommendation up to and including
nomination by the president and conf irmation by t.ha
Senate--resulting from the dereliction of a1I
involved, including the professional organizations ofthe bar. rr ( at p. 2 )
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In a section entitled: rrFailure of the Screening Processrr (at pp.
29-38) | we directly quote from the December 18, l-991- report of
the Task Force on the Confirmation Process, which you convened
last fall:

rrThe most critical evaluation of potential
nominees occurs before submission to the
Senate. If the process functions properly,
unsuitable candidates will be screened out by
the President before they are nominated. The
responsibility for screening nominees Iies
first and foremost with the President and
his administration. Their investigation rnust
be thorough and complete. It is not in the
interest of any party for unfit candidates to
be noninated, with the Senate left to
identify and reject such an unfit nominee.r'
(12/1-8/9L report, pp. I:.-I2) (ernphasis added)

Our critique details that the nomination of Andrew OrRourke by
President Bush is a case study demonstrating that rrthe processrl
does not function rrproperlyrr and

ilthat no reasonable, objective evaluation of
Mr. O rRourker s competence, character and
temperament could come to any conclusion but
that he is thorouqhly unfit for judicial
of f icerr (at p. 2) .

We have not only shown that President Bush nominated Mr.
OrRourke notwithstanding a rrNot Qualified" ninority rating of the
Arnerican Bar Associationrs Standing Comrnittee on Federal
Judiciary, but that there was no basis for any rating ofrrQualifiedtr by a "majorityrf of the ABAts Conmittee--let alone by
a rrsubstantial majorityt'. Indeed, because the public portion of
the Senate Judiciary Committeets questionnaire is virtually
identical to the questionnaire Mr. orRourke hras required to fill
out for the ABA, we readily established this scandalous fact as
part of our critique.
our critique also outlines the manner in which effective judicial
screening has been eroded:

(a) docunenting the unhealthy relationship
between the ABA and the Justice Departnent
which has made it possible for the Justice
Departnent to pressure the ABA into altering
its evaluation procedures and standards as a
price for the ABA retaining its premier role
in the evaluation process.
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(b) documenting the Justice Departmentrs
effort to prevent other bar groups--
presumably more independent--frorn sharing in
the screening of prospective judicial
nominees.

In fact, w€ have drawn a direct link between Mr. OrRourkers
nomination and the Justice Departmentrs extraordinary letter to
the Association of the Bar of the city of New York last year,
which stated:

rrYour interf erence in the constitutional
process of selecting and appointing Federal
judges must end.rl

Because the Justice Departnent has so compromised and constrl-cted
the screening of judicial candldates--fostering a sltuatlon where
"unsuitable candidatesrr are nomlnated by the Presl-dent--there ls
reason to believe that the Senate will be confirning noml-nees who
are as unfit for judicial office as Mr. o'Rourke.

To the extent that the Senate Judiciary Comnittee relies on the
accuracy and thoroughness of screening by the ABA and the Justice
Departrnent to report norninations out of Cornmittee--with the
Senate thereafter functioning as a rrrubber stamprr by confirming
judicial nominees without Senate debate--a real and present
danger to the public currently exists.
It is not the philosophical or political views of the judicial
nominees which are here at issue. Rather, the issue concerns
whether present screening is making appropriate threshold
determinations of fundamental judicial crualifications--i.e.
competence, integrity, and temperament. Our critique of Andrew
OrRourkers nomination leaves no doubt that it is not.

Most Respectfully,

€ae,-1q € d/t\a
ELENA RUTH SASSOWER
Coordinator, Ninth Judicial Committee

Enclosures

cc: Members of the Task Force on the Confirrnation Process
Members of the Senate Judiciary Comrnittee
Senator Daniel Patrick Moynihan
AIIiance for Justice
People for the American Way


