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Box 69, Gedney Station
I{hite plains, New ylrk 10605_0069

Te l :  (9L4 )  997 -8 I_o5  /  Fax :  (914 )  684_6ss4

FAX COVER SHEET

8 /3L /e3 3 : 0 0  p . m .

DATE

TO:

TIME
GANNETT
ATT: Mr. Gallagher

5 1 8 - 4 3 6 - 0 L 3 0  ( t e l e :  5 1 8 - 4 3 6 - 9 7 9 i _ )
FAX NTITIBER:

L 4
This fax consists of a total of pages, including this
c o v e r s h e e t . r f y o u d o n o t r e f f i e - i i r a i c a t e d n u r n b L r o f
pages, or if there is a question as to the transmittal, please
c a l l  ( 9 L 4 )  9 9 7 - 8 L 0 5 .

Elena Ruth Sassower, Coordinator
EROM:

Dear Mr.  Gal lagher :

As discussed, r am faxing our retter to Ned core--with i ts
attachment of our Memorandum
of jur isd ic t ion as of  r ight  in

to the Court of Appeals in support
Castracan v.  Colav i ta .

Said Memorandum wag also subrnitted to the Appellate Division,
Third Department-- in support of our 

'reargumentTrenewal 
motion

and,  a l ternat ive ly ,  for  the i r  grant ing leave to  appeal .

with your resources up in Arbany, i t  night be interesting for you
to check out why, before he left off ice, Governor Hugh 

-carey, 
a

democrat, appointed Howard Levine, a repubrican, to thL apperlate
Division, Third Department in 1,982? At that t ime, Judge- Levj-ne
had been on the supreme court for only a year. obviouiry there
rras a large pool of senior Supreme Court justices appropri l te for
that appointment.

It  is our hope to make the confirmation hearings of Justice
Howard Levine more than the rrrubber stamp, i t  has become. with
media coverage to the serious issues we plan to raise at
Tuesdayrs hear ingsr  we may yet  r r re invent  democracyr .

€Q<g-
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A u g u s t  2 4 ,  1 9 9 3

Ned CoIe,  Counsel
Senate Judic iary  Cornmi t tee
Albany,  New York

RE: corf lrm"tion H.uri.gs of Ju=tice Howard Levine

Dear  Mr .  Co Ie :

This  conf i rms our  understanding that  t ime wi l l  be reserved for
the test imony of  Dor is  L.  sassower to  address the senate
Judic iary  Commit tee at  the conf i rmat ion hear ings of  Just ice
Howard Levine for appointment to the Court of Appeals to be held
on  Sep tember  7 ,  1 -993 .

r t  is  our  v iew,  based on h is  par t ic ipat ion in  the Appel ia te
D iv i s ion ,  Th i rd  Depar tmen t t s  May  2 ,  1991-  Dec is ion  i n  cas t r i can  v .
Colav i ta ,  that  Just ice Levine showed a profound inse-- i t iv i t f f i
legal  and eth ica l  ru les re la t ive to  recusal  and the t ranscenaing
publ ic  in terest  issues involved in  the case and d isregaraed
con t ro l l i ng  l aw .

As d iscussed,  fu l tv  indexed and organized copies of  the cour t
record of  Casl raqan v.  Colav i la- - lnc lud ing the papers before the
Appel la te Div is ion,  Thi rd Depar t rnent- -were prev ious ly  t ransrn i t ted
by us to  (1)  chai rman Koppel l  o f  the Assenbly  Judic iary
Comrn i t t ee ;  (21  Cha i rnan  V i ta l i ano  o f  t he  E lec t i on  f , aw  co rnmi t tee i
and (3)  Thea Hoeth,  Di rector  o f  the New york s tate Eth ics
Commiss ion.

We have  a l ready  p laced  a  ca l l  t o  Cha i rman  Koppe l l r s  o f f i ce  w i th  a
request  that  h is  copy of  the two-volume record be suppt ied to
y o u .

We wo.ut.d part icularly draw your attention to Fite Folder rrFr,
conta in ing the reargument  papers of  the Thi rd Depar t rnentrs  May Z ' ,
L99L Decis ion,  inc lud ing Pet i t ionersr  Not ice of  Mot ion ldocuinenir rF- l r r ) ,  Pet i t ionersr  suppor t ing Memorandum of  Law,  (docurnent  rF-
2 " ) ,  and  the  Th i rd  Depar tmen t rs  oc tobe r  17 ,  l - 99 j -  Dec i s ion
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(document  r rF-14rr )  r  .  which denied the pet i t ionersr  mot ion forreargument ,  as wer l  as the i r  a l ternat ive request  for  reave toappeal  to  the Cour t  o f  Appeals .

I {e  would a lso draw your  at tent ion to  F i Ie  Folder  i lAr ! ,  conta in ing
three le t ters  of  Dor is  sassov/er  to  Governor  cuomo rerat ive t "  in6cas t racan  v .  co lav i t a  case  and  i t s  compan ion  case ,  sady  v .Murphy.  You wi I I  note that  Dor is  sassowerrs  october  24:T9gi
Ie t ter  (docum.ent  r rA-1rr )  speci f ica l ly  ca l red upon the covernor  torequis i t ion the cour t  records of  those cases and appoint  aspecia l .  prosecutor  to  invest igate the c lear  ev idence of  thepo t i t i c i za t i on  o f  ou r  j ud i c ia ry  es tab l i shed  Ly  

- tn "= "  
and  o the rc a s e s .

unt i l  you receive the record f rorn chai rman Koppel l ,  $re encrose acopy of  our  Memorandum to the Cour t  o f  appeais  (document  rc-g i l )
summar iz ing the per t inent  issues as presen- ted ror iowing- ln"  tn i r6Depar tmen t rs  May  2 '  1991  Dec is ion  i n  cas t racan .  sa id  Memorandum
$/as par t  o f  Pet i t ioners I  submiss ion b; fore the Thi rd Depar tment
(Ex.  r rBr '  to  document  'F-9 ' )  in  suppor t  o f  the i r  request  that  the
Appel la te Div is ion at  least  grant  l -eave to  appeat  t6  tne cour t  o f
Appears .  As  shown  by  thg  Th i rd  Depar tmenL is  oc tobe r  L7 ,  1991
Decis ion (document  r rF-14rr )  r  . Iust ice Levine concurred in  the
den ia l  o f  sa id  reques t

For  your  fur ther  in fornat ion,  q  copy of  Dor is  Sassowerrs  l is t ing
in  Mar t i nda le -Hubbe l l ' s  Law D i rec - t6 ry  i s  enc tosed .  sn .  i s  a
Fellow of the American Bar Foundation and v/as the f irst r^lor,,ur.,
ever  appointed to  serve on the Judic ia l  Select ion Comrni t tee ; i
the New York State Bar  Associat ion--on which she served f rom
L ? 7 2 - L 9 8 0 ,  e v . a r u a t i n g  e v e r y  c a n d i d a t e  f o r  t h e  A p p e r l a t e
Division, court of Appeats, Lnd court of craims aurin! tnaiper iod.

Yours for  a qual i ty judic iary,

€Ze4e-@d2{
ELENA RUTH SASSOWER
Coord ina tor ,  N in th  Jud ic ia l  Commi t tee

Enclosures:  l -L  pages

Chairnan Koppel l ,  Assembty Judic iary  Commit tee
Chairman Vi ta l iano,  E lect ion Law Cornmi t tee
Thea Hoeth,  Di rector ,  New york s tate Eth ics commiss ion

c c :



APPELLANTS' MEMORANDUI{

TO: New York State Court of Appeals

RE: Castracan v.  Colavi ta

DATE: August L, 1991

At the outset, it must be noted that this case was

denied its rightful preference by the Appellate Division, Third

Department. That preference should have been granted under the

Election Law, as well as under the Appellate Divisionrs ohm rules

(rrAppeals in elect ion cases shal l  be given preferenc€r,  Rules of

the Third Department,  sec.  900.16).  The expr ic i t  statutory

direction is that Election Law proceedings:

tr . . .shal l  have preference over al l  other
causes in aI I  courtsr .  (Elect ion Law, Sec.
L6. 1l-6) (enphasis added)

Appellants, therefore, invoke such mandated right of

preference to obtain an expedited review by thls court.

Expedited revievr is particularly crit ical in tight of the fact

that the third phase of the subject three-year cross-endorsements

barter contract is being irnplernented in the November l-99L

elect ions.

Apperrants wilr contend on their proposed appeal that

denial of the mandated preference by the Appellate Division was

manl-fest error' representing an unwarranted frustration of the

legislative wil l and impermissible infringernent of constitutional

voting rights, which the aforesaid provision of the Election Law

was specifically intended to protect.
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The proposed appeal involves guestions whLch are novel,

of publlc Lmportance, and which require interpretation of prior

decisions of this Court and of the Appellate DivLsion in other

cases .

Apperlantsr petit ion (R. L6-L7, 22-23) speclficalry

alleges that under the New York State Constitution, the people

are given the right to erect their supreme court judges, and that

a certain cross-endorsements contract entered into between party

Ieaders and their judicial norninees was in contravention of that

constitutional mandate and of the staters Election Law deslgned

to safeguard it.

The pivotal, profound and far-reaching issues regulrlng

adjudicat ion by the Court  of  Appeals are,  inter al ia:

(1) whether the rnajor party cross-endorsements

bartering contract at issue violates the state and federal

cons t i tu t ions  and the  Erec t ion  Law by  guarantee ing

uncontested elections of suprene court judges and a

surrogate judge. Appelrants contend that such contract,

expressed in resolut ion forn (R. s2-s41, ef fect ively

destroyed the electoraters right to choose their judges by a

meaningful vote between cornpeting candidates and that it,

further unrawfurry inpinged upon the constitutionalry-

mandated independence of  the judic iary by requir ing

acceptance of cross-endorsement as the price of nomination.

Arso  a t  i ssue is  the  cons t i tu t ionar  var id i ty  o f  a

contracted-for connitnent by the judicial nominees for



early resignations to create new judicial vacanciesl and a

predge to spl i t  patronage after consultation with the

poli t ical leaders of both part ies2.

(2 )  whe the r  t he  Apper la te  D iv i s ion rs  fa i l u re  to

address these crit ical issues gives r ise to ran appearance

of inproprietyt' in that three members of the apperrate paner

which rendered the Decision, including the presiding

justice3, were, themserves products of cross-endorsement

arrangements. Such rrappearance of improprietytr is nagnif ied

by :

(a) the failure of the three croSS-

endorsed rnembers of the appellate panel

to disqualify themselves4 or even to

disclose their own cross-endorsementsi

( b )  t h e  A p p e l l a t e  D i v i s i o n r  s

rendition of a dismissal on procedural

L 
8.9,  inter al ia,  Appel lants '  Reply Br ief ,  Exhibi ts i lA-

l t t ,  r rA-2rr  thereto:

2 Such eonrnitnent anq pledge by Respondent Judlcialnominees, including sitt ing judges, runs afour of the 
-code 

of
Judic iar  conduct,  canon 7,  .1. .8.  (c)  ,A candidate,  incrudinj  ; ;
incurnbent judge, for a judicial of f ice . . . .. should not 

'make
pledges or promises of conduct in office other than the faithful
and impart iar  performance of  the dut ies of  the of f ice. . . l ; ,  

- ; ;

well as of the Rules of the Chief Administrator of the Court,
S e c s .  L o O . L r  l _ 0 0 . 2 ;  1 0 0 . 3 ( b )  ( 4 )  .

3 Preslding Justice Mahoney was triple cross-endorsed by
the Repubrican, Democratic, and conservative parties.

:  _Disquar i f icat ion is car led for  under paragraph c(t)  of
the code of  Judic iar  conduct r in a proceeding in-wnic ih 'h is
inpartiality nright reasonably be questionedm



r.Sg

g r o u n d s ,  n o t  j u r i s d i c t i o n a l ,  n o t

preserved for appellate review, and

readily curable. Such disnissal by the

Appellate Division hras based on an

approach, diametrically opposite to the

approach taken by Justice Kahn and

consented to by the parties. Moreover,

it failed to afford Appellants the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections were without rnerit and that

Respondents were without standing to

assert them5.

( c )  t h e  A p p e l l a t e  D i v i s i o n r  s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l y

erroneous factual and legal f inding of

t h e  S u p r e m e  C o u r t  t h a t  t h e

c o n s t i t u t i o n a l i t y  o f  t h e  c r o s s -

endorsernents contract could not be

reviewed because there was rtno proof rl

5 Apperlants have made these objections the subject of a
motion for reargument in the apperllte Division, which arso
includes, arternatively, a requesl for reave to the court of
Appeals. That motion was expressly made rrwithout prejudice to
Apperlantsr contention that their appeal ries as ; rnatter of
right to the court of Appeals because of the substantial
constitutionar issues invorved. . . r rf the court of Appeals
accepts. Apperlantsr appear as of right, they wirr withariw the
aforesaid mot ion.
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endorsement

t h a t  t h e  j u d i c i a l  n o m i n a t i n g

conventions did not conform to Election

Law reguirements6.

(d) the Appel late Div is ionrs denial

of Appellantsr preferenee entit lenent on

two separate occasions: On October 1g,

1990, when Appellants were denied the

automatic preference to which they were

entit led as a matter of riqht under the

E l e c t i o n  L a l r  a n d  t h e  A p p e l l a t e

Divis ionts own rules;  and again on

October  31 ,  t_990,  when Appe l lan ts r

fonnal application by Order t,o Show

Cause was denied by written order of the

Court. AlI f ive justices deciding that

later motion were themselves cross-

endorsedT--including two justices who

ran uncontested races with rguadruplsrr

e n d o r s e r n e n t  b y  t h e  R e p u b I  i c a n ,

Democratic, Conservative and Liberal

part ies.

v iew o f  the  apparent ly  w ide-spread

of judges on the Appellate Division level,

c r o s s -

i t  is

6

7

See Appel lants t  Reply  Br ie f r  pp.

This  fact  was a lso undisc losed.

5

L -4 ,  pp .  27 -29 .



respectfully subnitted that such fact furnishes an added reason

why this appear should be heard by the court of Appeals, whose

judges are appointed, rather than elected.

Appellants on their appeal frorn the Appellate Division

order, as werl as from the order of the supreme court, contend

that the dismissal of the Petit ion constitutes a dangerous

p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e n o c r a t i c  p r o c e s s  a n d

constitutionarly protected voting rights--and gives a green right

to the naJor part ies for  cross-endorsement barter ing of

judgeships as an accepted modus operandi.

As noted in the Record, the subject 19g9 cross-

endorsenent agreement spawned another cross-endorsernent

arrangement in furtherance thereof in 1990 as to Respondent

Itlirler. Moreover, aceording to a news articre handed upr with

the courtrs permission, in connection with the orar argument

before the Appellate Division, Respondent Miller acguired his

seat as a resurt of a trade by the Republicans of three (3) non-

judicial government posts in exchange for the (1) supreme court

judgeship to be firred by a Republican (see, Document #2s1.

As a result of the lower courtsr failure to take the

corrective action prescribed by the New York State Constitution

and the Election Law by invalidating the nominations in question,

the 1991- phase of the subject three year cross-endorsernent

contract wil l be implemented as scheduled in thls yearrs general

e rec t ions- -unress  fo res tar led  be fore  Erec t ion  Day by  an

uneguivocal decision by the Court of Appeals that such contracts



are v io lat ive of  the Const i tut ion and otherwise i l legal ,

unethical and against public policy.

This case gives the court of Appears an essentLal

opportunity to update several of its prior decisions. There is a

need for clarif ication of its Decision in Rosenthal v. Harnrood,

35 N.Y.2d 469, c i ted and incorrect ly rer ied on by severar

Respondents in the court berowS. Rosenthar hras not a case

invorving cross-endorsernents with an articulated quid pro lrcr

but only the endorsement of a major party judicial candidate by a

rninor party. rn that case, the court of Appears said the party

could not prohibit the candidate from accepting such minor party

endorsement because such restriction--even though in the forrn of

a partyrs internal by-1aw--would compromise the independence of

the judicial candidate in exercising his olrn judgenent. The

Court of Appeals has not yet ruled on the constitutionality of

major party cross-endorsements under a contract between the party

leaders, expressed in written forn by resolutions adopted by the

Executive Conrnittees of both parties, ratif ied by the candidates

at judiciar nominating conventions, requiring the judicial

nominees to accept the contracted-for cross-endorsenents, as welI

as other bargained-for and agreed condi t ions,  i .e. ,  earry

resignations and a pledge to split patronage after consultation

with party bosses (R. 52-54).

8 For furler discussionr .g-gs,, inter aria, Appelrantsr Reply
Br ief  ,  Point  I  (pp.  J,4-26)



There is also a need to update and reaff irn people v.

l { i l tet t ,  2L3 N-Y. 369 (1915) involv ing the predecessor sect ion to

present Erection Law, sec. 17-l-59, making specified corrupt

practices a felony. Willett involved a monetary contribution to

the party chairrnan to procure a nomination at the judiciar

nominating convention for a Suprerne Court judgeship. This Court,

therein expressly recognized, as a matter of raw, what Justice

Kahn chose to disregard: that the corrupt practices provisions of

the applicable statute (then entit led rrCrimes against the

Elec t ive  Franch ise t t )  , shou ld  be  cons t rued to  inc rude. . .d

nornination coming out of a polit ical conventio[tt, irrespective of

whether or not such convention eonforned to procedural

requirenents of the Erection Law. castracan v. colavita is

todayrs pernicious counterpart to Willett9--a barter exchange of

judgeships for judgeships, which has already metastasized into a

trade for other non-judicial governmentar offices as werr.

unfortunatery, the more recent case of peopre v.

Hochberg, 62 AD2d 239, did not reach the court of Appears, which

wourd have pernitted a ruling by our highest court that an

agreement assuring a candidate of guaranteed victory is a
"suff ic ient ly direct  benef i t . . . to be included within the term
Ithing of  value or personal  advantags. rrr lO

9

r ( B ) ,  p .

1,0
r ( B ) ,  p .

For furrer discussionr -E_g, Apperrantsr Repry Brief, point
LB et  seq.

For fuller discussionr .s Appellantsr Repry Brief , point
L6 et  seq.



A favorable decision to Apperrants in castracan v.

colavita would represent a logical and necessary progression of

thought essential to deal with modern subterfuge by politl_cians

ready to el ininate the voters from neaningful part icipation in

the electoral process. The public interest requires this Courtrs

intervention and an unequivocal rul ing that barterina iudcreships

is Just as bad as buying then. rt is an historic opportunity.

The public importance of this case transcends the

parties to this proceedinglL. Not onry are the issues of major

significance tikery to arise again, but over and beyond the

direct effect of this case in restraining the encroachment of

polit icians on the judiciary, a decision for Appellants 1rou1d

open the way for judicial selection based on rnerit rather than

party labels and loyalties, which traditionally have excluded as

candidates for  of f ice those outside the por i t icar power

structure--minor i t ies,  women, independent and unregistered

voters--no matter how meritorious.

Decisive adjudication on the merits of the issue as to

whether  o r  no t  the  subJec t  c ross-endorsernents  v lo la tes

constitutionalry protected voting rights is an irnperative--

affecting, as it does, the l ives, riberty, and property interests

of one and a half mil l ion residents in the Ninth Judicial

Distr ict .  The pract icar ef fect  of  the musicar-chair  judge-

Rep ly  B r ie f ,  po in t  I I f ,  pp .  30 -31 .

9

Ll  See Appel lants I



trading arrangement by

situation in the already

the Court--resulting in

par ty  bossesl2 was to  create a cr is is

backlogged motion and tr ial

severe, incalculable, and

injury not only to lit igants and their fanilies,

public at large.

L2 The Deal required Republican Respondent Enanuelli to
resign his fourteen-year suprLme court j-udgeship after only
seven months in off ice so as to create a vacancy for oemocrati i
Respondent county court Judge Nicolai to f ir l  in January l_991.
The contracted-for resignation by Justice Emanuell i  sras t- ined so
that Governor cuomo could not f ir l  i t  by interirn appointnent.

calendars of

irreversible

but to the

t_0
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