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RESOLVING CHARGES AGAINST JUDGES
IS CLOAKED IN SECRECY

A. Introduction

T h e  C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t  ( C o m m i s s i o n )  i n v e s t i g a t e s  c o m p l a i n t s
a g a i n s t  i u d g e s  o f  t h e  U n i f j e d  C o u r t  S y s t e m  a n d  d e t e r m ' i n e s  i f  d i s c i p l l n a r y
a c t i o n  i s  w a r r a n t e d .  I n  p e r f o r m i n g  i t s  i n v e s t i g a t o r y  a n d  d i s c i p l i n a r y  r o 1 e ,
t h e  C o m m i s s i o n  h o l d s  c l o s e d  d o o r  h e a r i n g s .  T h e  e n t i r e  p r o c e e d ' i n g s  r e m a i n
s e c r e t  f r o m  t h e  p u b l i c  e x c e p t  w h e n  a  j u d g e  i s  d i s c i p ' l ' i n e d .  E v e n  l h e n ,  a l l
i nves t i ga t i ons  and_  p re -hea r ing  reco rds  rema in  con f i den t i a l .  I f  t he  j udge  i  s
no t  d i sc ip l i ned ,  a l l  r eco rds  o f  t he  p roceed ings  rema in  sec re t  f o reve r .

The  Commiss ion  has  sh ie lded  i t se l f  f r om any  l ndependen t  rev lew  o f  i t s
ope ra t i ons  by  i nvok ing  con f i den t i a l  i t y  p rov i s ions  o f  t he  Jud ic ia ry  Law.
Dur ing  the  cou rse  o f  t h i s  aud i t ,  t he i r  p rac t i ce  o f  ope ra t i ng  i n  sec recy  was
c j ted  to  deny  the  S ta te  Compt ro l  l e r r s  aud i to rs  access  to  con f i den t i a l
operat i  ng records thereby impai  r i  ng the State Comptro ' l  I  er r  s  ab i  I  i  ty  to
conduc t  an  i ndependen t  aud i t  o f  Commiss ion  ac t j v i t i es  i n  acco rdance  w i th
genq la ! l y  accep ted  gove rnmen t  aud i t i ng  s tandards .  The  S ta te  Compt ro l l e r  has
t rad i t i ona i l y  se rved  as  the  peop le ' s  wa tchdog  and ,  as  such ,  h 'as  p layed  a
v i ta l  ro le  i n  t he  sys tem o f  checks  and  ba lances  wh ich  s t reng then  ou r  f o rm o f
democra t i c  gove rnmen t .  When  impor tan t  hea r ings  such  as  the ie  a re  c losed  and
the  S ta te  Compt ro l l e r  i s  den ied  access  to  l ndependen t ' l y  rev iew  opera t i ng
reco rds ,  t he  c i t i zens  o f  t he  S ta te  a re  fo rec losed  f rom rece l v ing  an i
i ndependen t  assu rance  rega rd ing  the  p ruden t  and  fa i r  ope ra t i on  o f  a  c " i t i c i r l
S ta te  p rog ram,  wh ich ,  i f  abused ,  nega t i ve l y  a f fec ts  the  founda t ion  o f  S ta te
government .

The  Commiss ion  was  es tab l i shed  by  Chap te r  156  o f  t he  Laws  o f  1978  to
r e c e i v e ,  i n i t i a t e ,  . i n v e . s t i g a t e  a n d  h e a r  c o m p l a i n t s  o f  m i s c o n d u c t  a g a i n s t
j udges  i n  New York ' s  Un i f i ed  cou r t  Sys tem.  In  do ing  so ,  l t  conduc ts
lnves t l ga t i ons  and  hea r ings ,  subpoenas  w i tnesses  and  do iumen ts ,  and  makes
a p p r o p r i a t e  d e t e r m i n a t i o n s  a s  t o  d i s m i s s i n g  c o m p ' l a i n t s  o r  d i s c i p ' l i n i n g
judges .  The  Commiss ion  a l so  has  j u r i sd i c t i on  ove r  ma t te rs  pe r ta in ing  to  th6
phys i ca l  and  men ta ' l  d i sab i l i t y  o f  j udges .  I t  does  no t  rev iew  jud i c ia l
d e c i s i o n s  o r  a l l e g e d  e r r o r s  o f  1 a w ,  n o r  d o e s  i t  i s s u e  a d v i s o r y  o p i n i o n t ,
g i ve_  1ega1  adv i . ce  o r  rep resen t  l i t i gan ts .  When  app rop r ia te ,  i f  r e fe r i
comp ' l a i  n t s  t o  o the r  agenc i  es .

M isconduc t  i nc ludes ,  bu t  i s  no t  l im i ted  to  the  pe rs i s ten t  f a f l u re  to
p e r f o r m  d u t i e s ,  h a b i t u a l  i n t e m p e r a n c e ,  a s s e r t j o n  o f  i n f l u e n c e ,  g e n d e r  b i a s ,
co r rup t i on  and  conduc t  on  o r  o f f  t he  bench  p re jud i c ia l  t o  t he  ad i r i n i s t ra t i on
o f  j u s t i c e .  D i s c i p l i n e  c a n  b e ' i n  t h e  f o r m  o f  a d m o n i s h m e n t ,  c e n s u r e ,  r e m o v a l
o r  re t i r emen t  o f  t he  j udge

The  Commiss ion  i s  composed  o f  1 .1  members  se rv ing  fou r  yea r  t e rms .  Fou r
members are appo' in ted by the Governor ,  three by the l f r ie t  . :uOqe of  the Cour t
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o f  Appea ls ,  and one each by  the  four  leaders  o f  the  leg is la tu re .  Theconst i tu t ion  requ i res  tha t  dommi  ss ion  m. rbe" ih lp - ' in . r ' Ja . '= IJu , .  judges ,  a tleas t  one a t to rney  and no  fewer  
th ln . two i i v -persons .  The commiss ion  e lec tsa  c h a i r p e r s o n  a n d  a p p o i n t s  a n  a d m i n i s i r a t o i , ' w h o  r r - . r . t p o # f r .  f o r  h i r i n gand superv is ing  s ta f f -under  the  d i rec t ion  o i  ihe  comm. iss . ion-

T h e  C o m m i s s i o n  h a s  a n  a d m i n i s t r a t i v e  s t a f f  o f  4 1  e m p l o y e e s ,  i n c l u d i n qattorneys, invest igators,  and support  staf f  .  l rgroug'h d;"bi , ' ; l , ' r i . r ; r " i l i ;o f f i ce  i s  loca ted  in  New York  i i t y , -  invesr iga t ions  . r .  " tso  conoucted  f rom
?ii:: i ' rJj" l t frrYrnl 'o Rochester. -fn. 

commiii ion ,p.ni iu.ut sz , i i i i"; ' i ;

Draf t  cop ies  o f  the  mat te rs  ln  th is_ . repor t  were  prov ided to  commiss ionof f i c ia l  s  fo r  rev iew and comment .  The i r  comments  were  cons idered inprepar ing  th is  repor t  and are  a t tached as  A jpend ix  A  to  th is - repor t .
Commiss lon  o f f fc ia ls  d isagree wf th  our  recommendat ion  tha t  thecommiss ion  propose leg is la t ion  iu thor i t ing  l ; .  s ta te  compt ro . l le r  to  haveaccess  to  the  commiss ibn 's  non-pub l ic  oper i t ing  records  ro r  auo i t  purposes .The commiss ion  s ta tes  tha t  i t  i s  no t  in  t t re  u . r t  pos i t ion  to  seek  a  changein  the  law wh ich  makes commi  ss ion  records  conf jdent ia l  ,  because r .  .  .  thecommission has some s! , r9ng doubts about *re-r ino of  aC.esi  i . lng sought forthe  purposes  expressed i  n  !ou t "  repor t .  .  .  . r l

l t le sought access to commi ssion records to determine whether thecommi ssl  on 
-conaucts -  

1n"*rgh i  nvest i  gat l  o; i -  ano hear i  ngs,  and that i  td o c u m e n t s  i t s  d e c i s i o n s  f " o r ,  d i s m i s s ' i n ! ' - ' c o m p l a i n t s  a g J i n s t  j u d g e s ,  o fdiscipl  in ing judges. l r je did ; . .a.  at iern-p{ to determine whether thecommiss ion ts  dec i . i rons  were  appropr ia te ,  and 'we wourd  no t  p ropose to  do  so .w e  b e l i e v e  t h a t  t h e  c o m m i s s j o n  s e r v e s  a  v i t a l  p u b 1 i .  i ; ; . i ; ; ;  i n  d i s p o s i n go f  c o m p l a f n t s  a g a i n s t  j u d g e s  a n d  t h a t  i t . i s ' l n  t h e  p u b l i c r s  i n t e r e s t  t h a tth i  s  func t fon  be  prop l r l !  conducted .  However ,  due to  the  commi  ss ionrsi n v o k i n g  o f  t h e . c o n f i d e n t i a l i t y  p r o v i s i o n s  o r  t n e . J , 1 a i . i . r r ' i a w  d u r i n g  o u raud i t '  the  commiss ion 's  ac t i v i i ies  remain  sh ie ' lded  f rom independent  rev iewand the  c i t i zdns  o f  the  Sta te  a re  den ied  independent  assurance tha t  ac r i t i c a ' l  s t a t e  p r o g r a m  i s  o p e r a t e d  i n . o r p i i a n c e  w i t h  a l l  a p p l i c a b l e  l a w sand procedures.

B e c a u s e  t h e  c o m m i s s i o n  h a s  r e f u s e d  t o  p r o p o s e - l e g i s l a t i o n  t o  o p e n  l t srecords  to  the  Sta te  compt ro l le r ' s  i . J .p . ra ! . i  rev iew,  we suggest  tha t  theleadersh ip  o f  the  s t3 ! : 'Leg is ' ia tu re  cons ider  ac t ing  to  p rov ide  the  s ta teCompt ro l le r  w i th  spec i f i c  s t l tu to ry  au thor i ty  fo r  access  to  the  commiss ionrsnon-pub1 ic  records  fo r  aud i t  purposes  so  there  can be  adequate  pub l  i ca c c o u n t a b i l i t y  o v e r  t h i s  v i t a l  g o v e r n m e n t  a c t i v i t y .

w i th in  90  days  a f te r  the  f ina l  re lease o f  t i i s  r_epor t ,  as  requ i red  bySect ion  170 o f  the  Execut ive  Law,  the  A l ; l ; i l t ra to r  o f  the  commiss ion  sha l lreport  to the Governor,  the s iate corf t ro l ler  and the leaders of  theL e g i s l a t u r e  a n d  f i s c a r ' . o r r i t t e e . s , .  a d v i s i n g  w h a t  s t e p s  w e r e  t a k e n  t oimp lement  the  recommendat ions  cont i ined  here ln ,  and where  recommendat ionswere  no t  fmp lemented,  the  reasons  there for .



In  add i t ion  to  mat te rs  d iscussed ln  th is  repor t ,  we have prov ided thecommiss ion  w i th  comments  concern ing  cer ta in  
- f inanc ia t  

management  p rac t icesa t  t h e  c o m m i s s i o n .  A l t h o u g h  t h e s e . m a t t e r s ,  w h i c h  a r e  c o n s i d e r e d  t o  b e  o fl e s s e r  s i g n i f i c a n c e t  a r e  n o t  i n c J u d e d  i n  t n i s  l e p g r t ,  t h e  r e c o m m e n d a t i o n sshou ld  be  imp lemented to  improve opera t ions .  Inc luded in  th is  le t te r  i s  our
[ : f f i i : r r : f  .  

in te rnar  cont ro i  s  over  f  inanc ia r  
-management  

p rac t ices  o f  the
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