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1. Why are petit ioners here?

we are here todayr oD March 25, 199r-, because there are

two supreme court justices notr sit t ing in the 9th Judicial

District and a surrogate of westchester county, who got there by

virtue of a corrupt porit icar deal, rthe Three year pranr, made

by the westchester Republican and Democratic part ies and their

judicial nominees--furthered, irnpremented and perforned via

unlawful ly conducted judicial noninating conventions--and because

Justice Kahn made a mistake when he granted, without a hearing,

Respondent  Par is i ts  d ismissal  mot ion.

For al l  the many reasons stated in Appellantsr Brief

and Reply Brief, Justice Kahn should have denied Respondent

Par is i rs  d isn issar  mot ion,  granted the pet i t ion,  and requj_red

reconvening of the conventions, on either or both grounds set

forth in the petit ion: (A) by f inding the contract ir legal, void

and against public policy; and/or (B) by f inding that the

judicial conventions hrere conducted in violation of the absolute

requirements of the Election Law, and that the delegates were

thereby rendered unable to nominate supreme court justicesr €ls



required under Election Lavr 6-l_06.

l0hat is particularly unprecedented about the Three year

Pran is that i t  was reduced to a writ ing (R.52) and adopted in

resol-ution fonn. consequently, there can be no dispute as to i ts

essential tetms and condit ions, which have atl  been adrnitted:

major party cross-endorsements in seven (7) judicial races over a

three year period, early resignations by certain nominees to

create vacancies in succeeding years, and, addit ionarly, a

judicial appointnents pledge for equal division of patronage.

Justice Kahn, for purposes of the motLon to dismiss,

had to accept as fact that the actions taken at the L99o

judicial conventions ltere in furtherance of the rThree year

Planrr, since it  purported rrto select candidates for the of f  ice of

supreme court justicer, the prerogative of the delegates under

Sec- 6-L05, and, therefore, rrmust be considered inconsistent with

the Election Lalrrr. Nonetheress, he took the view that i f  the

nominating conventions cornplied with quorun and other Election

Law reguirements, which, in fact, Petit ionersr unrefuted pteaded

alregations and documentary proof showed they did not, the

noninations result ing from the deal could not be invalidated.

His Honor rel ied on readily dist inguishable cases involving

pri-vate, unregurated committee action of a poli t ical party--the

internal affairs of which do not justi fy judiciat intenrention--

and then only as a last resort and most sparingly--rather than

cases involving judicial nominating conventions, at which our

state court Judges are nominated, strictly regulated by the



Election Law to prevent injury to the public interest and the

elective franchise.

irustice Kahn nas in e*or as to the lack of proof by

Pet i t ioners of  convent ion f raud and i r regular i ty  a t  the

conventions- As the record shows, even apart from their right to

a hearing, which Petit ioners were not afforded, petit ioners did

subnit such proofs. Respondents fai led to challenge them by

coming forth with any countervair ing proofs. rndeed, the

Republican Noninating cert i f icate showedr or i ts face, Erection

Law violation in that the convenor of the convention, Respondent

Colavita, chairman of the westchester Republican party, continued

to preside as Temporary and Permanent chairman of the Republican

convention after i t  was organized, a fatal violation. This alone

required Justice Kahn to reverse the parpably erroneous

detennination by Respondent New York State Board of Elections

that the Republican nominating cert i f icate was varid. Likewise,

on the uncontradicted evidence and state of the record before

hin, Justice Kahn hras reguired to f ind that the Democratic

nominating convention did not conport with quorum and other

rnandatory Election Law requirements.

Pet i t ioners,  d t  that  po int ,  were ent i t red to  a

reconvening of the conventions. Moreover, petit ioners had

satisf ied the very predicate enunciated by Justice Kahn before

he wourd ru le  on the legal i ty  o f  the contract - - i .e . ,  that

election law abuses had occurred at both Judiciar Noninating

conventions. under section 16-100 and 16-116 0f the Election
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Law, Petitioners s/ere then

Court as to the Iegat

contract and the resultant

nominees were disguali f ied.

to provide.

entitled to a sunmary ruling by the

validity of the cross-endorsements

nominations and as to whether the

This, however, Justice Kahn fai led

because it violates and subverts

New York which, I ike nost states

4

(A) a holding that Election Law abuses at the Judicial

Norninatingr conventions invalidated the judicial nominationsi

(B) a holding that these judges were nominated and

erected in  fur therance of  an i r regar  por i t icar  contract ,

iurplenented and performed via unlawfully conducted noninating

convent ions.

(c) a holding that the seats to whlch these Judges

were ir legalry erected are vacant by operation of law, in the

same nanner as if they had been found to be affected by a

disguali fying factor precluding their holding judicial off ice.

Respondentsr technical defenses and objections were not

preserrred for appellate review and wiII not be addressed by me at

th is  t ime.

3 .

4 .

(A)

Constitut ion

I t  i s  i I I ega I

of the State of

e?

the

in



this country, provides for erection of state court judges. As

shown by the historical references to the Debates of the 1846 New
York state constitutionar convention in my Briefs, it was here in

Albany--some l '50 years ago--that the framers of our third State

constitution, after vLgorous debate, adopted the principre of
popular democracy in the judiciar arena--expressry rejecting an
appointive system which did not give rrthe peopler a chance to
participate in a voting process.

whi le the party readers here invorved publ ic ly

proclaimed that the purpose of the deal hras to rtdepoliticize the
judic iarYtt ,  i ts  pract ical  ef fect  was to amend our State

constitution which gives the people of New york the right to

elect their supreme court judges. Indeed, the deal perrnitted two
party bosses to, ln effect, appoint our supreme court judges and

other judges, hand-picked by them on polit ical considerations, ln

secret, behind closed doors, and guarantee them uncontested

erection. such deal elirninated the meaning of demoeratic

election as a contest between our najor parties.

(B) The deal also contravenes the penal provisions of

the New York state Election Law. @, a case

decLded in this Department and cases cited therein, shows the
potential crirninal aspects inherent in the cross-endorsements

contract in guestion, surely more than sufficient to invalidate

it in a civir proceeding. Based on those authoritl-ee, there

should be no doubt that bartering judgeships is just as bad as
buying then--that payrnent in kind, rather than in cash, is no



o
defense to the penal sanctions of Election Law 16-159 relating to

corrupt use of position or authority, or the proscriptions of L7-

LL2, which uneguivocally state that Judictal candidates shall

not, directly or indirectly, contribute rmoney or other thing of

varuerr, nor shalr any eontribution be solicited of hin.

(c) The ratio decidendi of Rosenthar v, Harwood,

cited and reried on by severar Respondents, in fact, supports

Petit ionersr petit ion. rn Rosenthar, our court of Appears

enunciated the fundarnental principle that a major polit ical party

cannot restrict the independence of its judicial nominee by

reguiring, as a condition to his nornination, that he agree to

forego the endorsement of a minor party. Rosenthal was not a

case involving a cross-endorsement, but rather a rnulti-party

endorsement- uoreover, our highest court rnade clear in that case

that it would strike down even an internal by-Iaw of a polit ical

party if i t compromised the independence of a judicial candidate

in rnaking his own judgrment. The court of Appears has not to

date rured on the legarity of cross-endorsernents by najor

parties, destructive of the votersr constitutionally protected

right to rrerect,, to choose between our two najor partiesr or of
a contract as at bar, requiring the nominee to accept such cross-

endorsement, as werr as other conditions, including the judicial

appointments pledger so fundamentally destructive of judicial

independence and in tegr i ty . Assuredly, the reasoning of

Rosenthal would suggest similar invalidation of the ,Three-year

Planrr of cross-endorsements, in similar contravention of public



pol icy.

5. Why is the deal unethical?

under the code of Judicial conduct and the Rules of the
chief Adninistrator, any impingenent on the independence and
integrity of a judge or judicial nominee is unethicar and
proscribed. That Respondent Emanuelli felt himself bound by the
terms of the r-999 deal is just one of many exampres. This is
proven by hls action in August 1990 when he resigned the supreme
court position to which, but eight months before, he had been
elected to a l4-year term. The August 7, L99o Gannett article of
David McKay wirson, attached to ny Reply Brief, as welr as the
corumn appearing on August g, r.990, shockingry describes

Respondent Emanuerrirs reructance to resign--and details the
severe pressure openly praced upon him by Respondents coravita

and Parisi, here today, pro se, to get hin to keep his word and
stick to the deal. would anyone seriously argue that Respondent

Enanuelri was rrindependentrr when he resigned against his personal

wishes and professionar judgnent? The independenee of the other
judicial nominees was likewise compromised by their knowredge and
acceptance of the beneflts of that deal.

s in i rar ly,  judic iar  appointnents based on pot i t icar

considerations are abhorrent to the nerit principre, which the
codes of Ethics and the Rures of the chief Adrninistrator
prohibit in connection with judiciar nominations and judicial

appointments. Moreover, polit ical considerations excrude wide



segrments of our society, historical ly outslde the poli t ical

pouer  s t ructure,  mLnor i t ies and women,  independent  and
unreqistered voters, thus unfair ly discriminating against them,
irrespective of their nerit .

6. Whv was it  Against the public Interest:

over and beyond the reasons arready discussed, the
deal was antitheticar to the pubric interest in more subtre
sociorogical ways. lrhe cornerstone of the dear was the race for
surrogate judge for westchester county. By 1989, regl_stered
Democrats of  westchester county s igni f icant ly outnumbered
registered Republicans and could reasonably have captured that
judicial office when it became vacant in r-990, the same year that
Governor cuomo wourd be nrnning for re-erection. under those
circunstances, the westchester Republican leadership was ready to
entertain a deal with the Democrats, guaranteeing Republican
retention of the surrogate position--and the ,Three year planrl

was hatched.

The deal hras devised for potitical reasons--to counter
and overcome the reality of the voting demographics. And just as
the deal ttas forrnurated to frustrate the will of the poriticar
majority of the voting popurace, it arso carrously ignored the
needs of the rit igants, whose rives, riberty, and property were
entrusted to the judiciat horders of the public trust. These
polit ical leaders and wourd-be judges cavalierry saw judicial
positions of utmost responsibil i ty as chess pieces to be



manipurated for their own personal and poli t ical convenience. rn

plott ing the future early resignations of Respondents Emanuell i

and Nicolai, the parties to the deal were unconcerned as to the

catastrophic impact of those resignations--and the proronged

vacancies--on the notion and trial calendars of the Courts on

which they would be sitt ing. fn the case of Respondent

Emanuelli, his Supreme Court judgeship was planned deliberately

to remain vacant for f ive months unti l  Judge Nicolairs induction;

and in the case of Judge Nicorai, his county court posit ion, from

which he resigned on January 3-st, remains vacant to the present

t ine. Such pre-arranged resignation and vacancies could not

remotely be--and hrere not--in the pubric interest. rndeed, in

the Ninth Judiciar Distr ict, the dear has created a crisis

backlog of cages unresolved, motions undecided, and tr ials st i l l

unassigned to new judges--cases where, prior to Respondent

Emanuell irs resignation, dates for tr ial last August had already

b e e n  s e t ,  a n d  s i n c e  t h e n  m a n y  o f  t h o s e  c a s e s ,  s t i l l

unadjudicated, hang in I irnbo.

were it not for the deal, Respondent Emanuelli could

have continued to perform his duties as supreme court judge,

without resigning, had he truly wanted to run for surrogate in

November r-99o. However, had he done sor there would have been

no Supreme Court vacancy for Respondent Nicolai to run for in

November 1990, and other executory portions of the deal would

have collapsed. rndeed, had Respondents colavita and weingarten

trusted each other, Respondent Nicolal. should have moved up



dJ-rectly in the L989 election

r:trn for Surrogate directly in

and Respondent Emanuelli could have

l - 9 9 0 .

7 .

Respondents colavita and weingarten said in L9B9 that
their cross-endorsements dear would be a moder for future similar
arranetements. And, indeed, the nThree year pran, spawned its
progeny. rn L990, a new cross-endorsements arrangement, in
furtherance of the 1999 dea1, nominated Respondent Miller. And,
according to a rocal Gannett news story on February 27, r,991 (a
copy of which, with the courtrs permission, r wirl hand up in
conjunction with ny argurnent, with copies for ny adversaries),

there are now sirnirar contracts in the works for 1992__again

treating judgeships as musical chairs, to be vacated by earry
resignations and fir led by appointrnent at wilt of the party

bosses through guaranteed uncontested elections of their
polit ically loyar hand-picked candidates, with the seats kept
warm by gubernatorial appointees pledged not to run in r_99r..

The irnmediate, profound, and far-reachlng poritical and
social importance of this courtrs decision as to whether or not
cross-endorsements agreements, assuring uncontested el-ection of
state judges are irregal, unethical and against pubric policy is
evident. Justice Kahnfs opinion must not be viewed as a green
l ight  for  r rFive year prans, or ,p1ans for the Decader.

8. rt is shocking that because of the fairure of the public

1 0



agency charged with the duty to protect the public interest,

Respondent New York state Board of Elections, and the Attorney
Generarrs fairure to participate, arthough served, private civic_

ninded cit izens shourd have had to bear the burden, as private

attorneys-generar of brrnging on this proceeding for judiciar

review. As detaired and documented in my Reply Brief, Respondent

New York state Board of Elections completely abdicated its
statutory duty to rnake any investigation--even ignorl_ng the
faciatry apparent violation of the Erection Law appearing on the
Republican Norninating certif icate. Moreover, in this proceeding,

Respondent New York state Board of Elections compounded its

nonfeasance of  i ts  statutory duty by taking a host i le

adversarial stance--a position crearly opposed to the pubric

interest.

PetLtioners respectfully ask this Court

of the Lower court and granting of the rerief

argument.

for a reversal

outlined in ny

t_L


