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of the CenLer for .fudicial-
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Pub l i co ,  Docke t  No .  5G38

Pet i  t  ioner-Appe1 1ant,

-against -

COMMISSION ON ,JUDICIAL CONDUCT OF THE
STATE OF NEW YORK,

. - . - - - - - x

uEMoRiAlIDIru oF r.Aw oF REsPo![DENr rIrE NEw YORK srATE
COUMTSSTON ON iII'DICIAL EOIIDUCT IN OPPOSITION
TO PETTTIOIIER'S MOTTON FOR DrSQUAr,rFreATrON

Prel iminarrr S tatesrent

Respondent-respondent the Commission on Judicial Conduct of

the State of New York ("Commission,') opposes petit ioner-appellant

Elena Ruth Sassower 's  ( . .pet i t ioner , , )  May l - ,  2OO2 mot ion to

d isqual i fy  a l l  o f  th is  cour t 's  judges f rom par t ic ipat ing in  her

attempted appeal from the December 18, 2OO1 decision and order of

the Appel la te Div is ion,  F i rs t  Depar tment ,  sassower v .  comm,n on

Judicial conduct of New York, based upon her conclusory and

unsupported al legations of " longstanding and ongoing systemie

coqruption by judges and lawyers on the public payrol l ."

(Pe t i t i one r ' s  No t i ce  o f  Mo t ion ,  f r l .  pe t i t i one r , s  mo t ion  i s  bo th

premature, because this CourL has not determined whether it has

jur isd ic t ion over  th is  appeal ,  and substant ive ly  mer i t ress.



STATEMENT OF THE CASE

The facts are developed more fu11y in the brief the

Cornmission submitted to the First Department (copy attached).

They are sununarized here for the Court,s convenienee.

A. The UnderLvinq Article 78 Proceedinct

The pet i t ion in  th is  CPLR ar t ic le  78 proceeding a l leged that .

the Conrmission, which oversees judieial conduct, was'required by

Judiciary Law S44.1 to conduct a comprehensive investigation of

every " fac ia11y-mer i tor ious"  compla inE of  jud ic ia l  misconduct ,

and therefore was without the discretion to dismiss complaints

that petit ioner f i led, notwithstanding its conclusion that they

dj-d not warrant a fulL-scale J-nvestigation. Petit ioner sought an

order of mandamus directing the Commission to vacate i ts

dismissaL of her complaint concerning ,fudge Albert Rosenblatt

(then an Appellate Division, Second Department Just. ice), and to

"receive" and "determine" her complaint concerning ,Justice Daniel

W. Joy, also of the Appellate Division, Second Department.

Petitioner sought to have Henry T. Berger removed. as the

Commiss ion 's  chai rman,  to  have 22 NYCRR 57000.3 and 22 NYCRR

57000.11 (par t  o f  the Conrmiss ion 's  procedura l  ru les eoneern ing

the investigati-on of complaints) declared unconstitut ional, both

on their face and "as applied" by the Commission, and ,Judiciary

Law S45 declared uneonstitut ional, either as applied by the

Commiss ion or  on i ts  face



fn a Decision and Order dated January 31, 2OOO (Exhibit E to

Pet i t ioner 's  Jur isd ic t ional  s tatement  ( . 'Jur is  . , )  ) ,  supreme cour t ,

New York County (Wetzel, Act, ing Justice) dismissed the petit ion

(and denied petit ioner,s motion for recusal and for sanctions

against the Attorney GeneraL and the commission due to their

a l leged' l i t igat ion misconducto)  .  Supreme Cour t  ( fo l lowing

,Just ice cahn's  dec is ion in  D.  sass.ower v .  commiss ion,  N.y.  co.

c lerk 's  No.  109L4t /gs;  a  near ly  ident ica l  proceedj -ng brought  by

petit ioner's mother, Doris sassower) , held that the commission

had the power to make discretionary preliminary determinations as

to whether to undertake more comprehensive investigations, and.

therefore could not be compelled to undertake a comprehensive

invest igat ion

supreme court also rel ied on Mantelr v. New york state

co rnm 'n  on  Jud ic ia l  conduc t ,  l - 81  M isc .  2d  to27  ( sup .  c t .  N .y .  co .

L 9 9 9 )  ,  7 1 5  N . Y . s . 2 d  3 i - 6  ( 1 " t  D e p ' t  2 0 o o ) ,  a p p .  d e n .  ,  9 6  N . y . 2 d

706 (2001-) ,  ho ld ing that  pet i t ioner  had no s tanding to  seek an

order compell ing the Commission to investigate a part icular

eomplaint, because such an j-nvestigation was a discretionary,

rather  than an admin is t rat ive act  ( ,Jur is . ,  Ex.  E,  pp.  4-5)  .

F ina11y,  c i t ing pet i t ioner 's  f r ivo lous and harass ing conduct

during the l i t igation, Supreme Court enjoined. both petit ioner and

her pro bono organization, the Cent,er for ,Judicial

Accountabi l i ty ,  Inc.  ( "CJA")  f rom inst i tu t ing . .any fur ther



actions or proceedings relating to the issues decided herein.,,

( Ju r i s . ,  Ex -  E ,  p -  5 ) .  pe t i t i one r  appea led  to  the  Apper - r -a te

Division, First Department.

B. Proceedinqs Before The Appellate Division

Prior to the argument of her appeal, peti t ioner sought to

have the entire Appellate Divisi-on, First Department

d isqual i f ied,  due to  i ts  a l leged se l f - in terest .  she a lso again

asked the court to impose sanctions on the Commission and its

counsel, and to refer the Commission, the off ice of the Attorney

General of the state of New york, the Attorney General, the

solicitor General, and other members of the Attorney General,s

off ice for discipl inary and criminal investigation and

prosecution

The First Department unanimously aff irmed Justice gfetzel_,s

decis ion and deni -ed pet i t ioner 's  mot ion for  recusal ,

d isgual i f icat ion and sanet ions (Jur is . ,  Ex.  B)  .  The cour t  he ld

that the "petit ion to compel respondent,s investigation of a

complaint was properly dismissed sj-nce respondent,s determination

whether to investigate a complaint involves an exercise of

discretion and accordingly is not amenable to mandamus.,, ("Juris.,

Ex.  B,  p-  1)  -  Fur ther ,  " i -nasmuch as pet i t ioner  has fa i led to

demonstrate that she personally suffered some actual or

threatened injury as a result of the putatively i I legal eond.uct,

she lacks s tanding to  sue the commiss ion. , ,  ( ,Jur is . ,  Ex-  B,  pp.



L-2 )  .

With respect to the f i l ing injunction imposed agrainst bortr

petit ioner and C,JA, the First Department concluded that i t  was

" just i f ied g iven pet i t ioner 's  v i t ro l ic  ad hominem at tacks on the

part icipants in thi-s case, her voluminous correspondence, motion

papers and recusal motions in this l i t igation and her fr ivolous

reques ts  fo r  c r im ina l  sanc t i ons . , ,  ( Ju r i s . ,  Ex .  B ,  p .  2 )  .

on January ]- '7 , 2002, petit . ioner moved before the First

Department for reargumenE, and, on Februanl 20, 2002, for leave

to appeal to this court. on March 26, 2002, Lhe First Department

denied both motions.

ARGI'UENT

This motion is premature. This Court has not yet determined

whether  i t  has jur isd ic t ion over  pet . i t ioner ,s  appeal ,  and i t  is

highly unlikely that t.he Court wil l  conclude that i t  does have

jurisdict ion. Although petit ioner puqports to appeal of r ight,

no such appeal l-ies from the unanimous Appellate Division ord.er

below, because her case does not directly involve a substantial

const i tu t ional  issue.  epLR 5601 (b)  (1)  .  Moreover ,  there is  no

basis upon which a motion for leave courd be granted. see 22

NYCRR S  !00 .11  (d )  (1 )  ( v )  .  The  d i spos i t i ve  l ega1  i ssue  i n  rh i s

case is  ident ica l  to  the one in  Mante1l ,  supra,  in  which the

Court  denied leave.

In any event, even if  this Court was incl ined to entertain
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Lhis appeal, petit ioner has no right to.demand the recusar_
entire court- Her motion is based on wild speculation that
no basis in reali ty and i_s devoj_d of record support.
A. PetitLoner,s Appeal Does Not

Involve A Constitut ional Issue

As the basis for her purported ..appeal as of r ight, , ,

of the

has

pet i t ioner 's  . fur isd ic t ionar-  s tatement  lnvokes epLR 55or_ (b)  (1)
("an appeal may be taken from an order of the appellate

division which f inal ly determines an action where there is
directly invorved the construction of the eonstitut ion of the
stdte or of the United States,,). However, to base an appeal on
this ground, .. the determination below lmust] necessari ly reach
the const i tu t ional -  i_ssue. , ,

,  4 8  N . y .  Z d ,  4 3 O ,  4 3 7  n . 2  ( L g 7 9 ) .  A n
appel lant  who re l ies upon CPLR 560j_(b)  (1)  must  establ j_sh that  the
constitut i-onar. construction ..has been not only directly but
neeessar i ly  invorved in  the decis ion of  the case.  r f  the
decision $ras or may have been based upon some other ground, the
appeal  wi lL  not  l ie . , , f n  re  Haydorn  v .  Ca r ro l l  ,  225  N .y .g4 ,  88
( 1 9 1 8 ) .  A c c o r d ,

Correct ibnal  Servs.  ,  7O N.y.2d,  682 ( tgg7)  (d ismiss j_ng appeal
"upon the ground that i-t does not lie as of right from the
unanimous order of the Appellate Divi-si_on absent the direct
involvement  of  a  substant ia l  const i tu t ional  guest ion. , , )  -

r t  is  not  enough,  therefore,  that  the pet i t ion in  th is  case

: i r

i l



challenged the constitut ionali ty of ,Judiciary Law 545 and two of
the Commission,s proceduraL regulations, because neither Supreme
court or the First Department ever reached the constitut ionali ty

of those provisions. To the contrary, both courts held that

petit ioner had no right to rer-ief on non-statutory grounds.

supreme court held, and the First Department affirmed, that

whether the commission chose to undertake a fu11-scaIe

investigation of a complaint invoLved an exercise of discretion,

and therefore could not be subject to mandamus.

Petitioner nonetheless eontend.s that she may appeal as of

r ight to this court because her issue on appeal is an a]leged

deprivation of her "d,ue process,, at the hands of a biased

Appel la te Div is ion ( ,Jur is . ,  pp.  S-G) .  I f  th is  content ion were

correct, every l i t igant claiming to have been deprived of a fair

hearing or adequate review would be entitr.ed to an appeal to this

court as of r ight. on i ts face, cpLR 5501 does not authorize

such a result,  and it  has never been interpreted by this Court to
do so-  rn  fact ,  the sor-e case c i ted by pet i t i_oner ,  va]ez v .

,  249  N .y .  1 -22  ( l r g2 | )  ,  f a l l s

square ly  wi th in  the terms of  CpLR 5GO1 (b)  (1) ,  s ince in  order  to
resolve the disposit ive lega1 issue the court needed to assess

the constitut ionali ty of the New york statute providing for

serv ice by publ icat . ion

A motion for leave to appeal would also be a futi le



exercise' This case raises no issue that is *novel, or of public

importance, or lwhich] involve[s] a confrict with prior deci-sions

of this Court, or las to which] there is a confl ict among the

Appe l l a te  D iv i s ions . , ,  22  NYCRR S  500 .11  (d )  (1 )  ( v )  .  r ns tead ,  i t

invo lves only  the appl icat ion of .an establ ished ru le  of  law

(mandamus wil l  not 1ie to compel performance of a discretionary

act )  to  a par t icu lar  set  o f  faets .  The ar t ic le  79 pet i t ion

brought in Mantel1, supra, to compel the commission to conduct a

ful l-f ledged investigation of a complaint had previousry been

dismj-ssed on exactly this 1ega1 point, and this Court had denied

pet i t ioner 's  mot ion for  leave to  rev iew that  dec is ion,  Mante l l  v .

New York s tate comm'n on Judic ia l  conduct  ,  96 N.y.2d.  706 (2001)  .

B. Petit ioner Has Failed To fdentify
Any Basis Which Wou1d ,fustify Her Demand
For The Recusal Of This Court

The two grounds for the mandatory disguarif ication of a

eour t  are those stated in  Judic iary  Law S14:  re la t ionship by

c o n S a n g u i n i t y w i t h a 1 i t i g a n t , o r a n l l i n t e r e s t ' � � � � � � � � � � �

nonspeculat ive in terest  in  the outcome of  the l i t igat ion:  rn

a l l  o ther  e i reumstanees,  inc lud ing a l leged b ias or  pre jud ice,  the

question of whether a court should recuse itself from hearing a

case  i - s  a  ma t te r  o f  t he  cou r t , s  consc ience .  peopre  v .  uo reno ,  70

N . Y . 2 d  4 A 3  ,  4 0 5  ( 1 9 8 7 )  .

only one member of this Court .rudge Albert M. Rosenblatt,

the subject of one of the cornplaints giving rise to the



proeeeding -- would appear to have an interest in this appeal.

Pet i t ioner 's  just i f icat ion for  d isqual i fy ing the other  members of

the court derives from her basel-ess speculation i f  she prevails

in this appeal, various judges of the court woul-d inexorably face

discipl inary and criminal l iabi l i ty based. on their actions in

other cases, chiefly those which concerned Doris sassower.

(Aff idavit of Elena Ruth sassower in support of Disqual- i f ication,

sworn to  May 1,  2oo2 ( . .Sassower Af f  . , , ) ,  t [ ro)  .  Th is  convic t ion,

however, is based on a series of grossly speculative assumptions

that past complaints against members of the court were

rejected by the conrnission wj-t,hout any inquiry, and that the

members of the Court believe that complaints against them would

be substant ia ted. i f  actual ly  invest igated - -  that  have no basis

in  the factual  record.

Petitioner's claim that chief Judge Kaye and iludge Bundy

must recuse themselves is due to thei_r part icipation in this

court 's refusal to grant Doris sassower leave to appear in Doris

L-  sassower v .  Hon.  Guy Manqano,  et  a1.  is  i l lus t rat ive.  rn

petj-t ioner's mind, the denial of reave could only be ..comp1icity,,

in  * f lagrant  cr iminal  cond.uct . '  (Sassower Af f  .  n27) .  Therefore

so peti-t i .oner argues their acts would inevitably be

investigated by an impartial commission, and both judges, in

turn, wouLd inevitably be subject to severe sanctions (sassower

Aff- nzi l  - The remarkably speeulative leaps behind such



assert ions reguire l i t t le comment.

Petit ioner's other assert j-ons concerning Chief Judge Kaye

are in a similar vein. To petit ioner, chief .Tudge Kaye has

engaged in a broad pattern of concealing corruption by, i"t.,

aI ia, refusing to sanction the Attorney General for his

"l i t igation misconduct" in defending lawsuits brought by Doris

sassower (sassower Af f .  f f lgz-34) ,  re fus ing to  heed pet i t ioner ,s

complaints regardl-ng judicial appointments (Sassower Aff. i IeS_

98), and sanctioning a document retention program und.er which the

court retains jurisdict ional statements for two years, and

motions for leave to appeal for f ive years (Sassower Aff. f l fSe-

59)1.  The so le bas is  for  a l l  o f  these a l legat ions j_s

petit ioner's convict ion that opposit ion to her or her mother is

proof of corruption.. (see, .4-, sassower Aff .  tJ+g: *any fair

and impartial- tribunal-, not bent on covering up corrupt,

poli t ical ly-motivated judicial conduct, would have been

compelled" to grant Doris sassower, s motj-on for leave to appeal) .

I  Petit ioner apparently believes that i f  she had aeeess
to the since-destroyed motions for leave brought on behalf of
cer ta in  at torneys who,  l ike her  mother ,  had the i r  I j -cences
suspended prior to receiving a hearing, she coul-d demonstrate
that these cases were less worthy of review than Doris Sassower, s
cases  (Sassower  A f f .  f l f l sg -58 ) .  However ,  i n  each  o f  t he  i ns tances
with which petit ioner is concerned, the court granted leave and
rendered  dec i s ions  ( rn  re  Russako f f ,  72  N .y .2d  520  ( ] -992 )  ;  r n  re
P a d i l l a ,  5 7  N - y . 2 d  4 4 0  ( 1 9 8 G ) ;  I n  r e  N u e v ,  6 !  N . y . 2 d  5 1 3  ( 1 9 8 4 D .
sj-nce the facts of these cases remain a part of the public
record,  e i the. r  in  the par t ies '  br ie fs  or  through the cour t ,s
decis ions,  i t  is  d i f f icu l t  to  imagine what  speci f ic  j -n format ion
pet i t ioner  be l ieves has been *covered uD. , ,

t 0
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I Petit ioner believes ,Judges Graffeo, Levine and Ciparick

should recuse themselves because pet. i t ioner opposed their

eonfirmations, and apparently f i led complaints with the

Commission concerning Judges Levine and Ciparick (Sassower Aff.

t l t l ror  ,  Lo '7-115)  .  However ,  th is  is  a  par t icu lar ly  inadeguate

just i f icat ion in  th is  ease,  s inee pet i t ioner  has 1 ibera l Iy  and

publicly attacked the integrity of virtual ly every judge and

at torney who has crossed her  path.  Pet i t ioner 's  owrr  reck less

behavior should not be used to justi fy the recusal of any judge

of  th is  Cour t .

l 1



For a l l  o f

d i squa l i f y . t h i s

denied.

CONCLUSION

the reasons stated above,

Court from part icipating

pet i t ioner 's

in this appea-

motion to

should be

Dated: New York, New York
NIay A7,  2002

MICi{AEL S. BELOHLAVEK
Deputy Sol ic i tor General

CAROL FISCHER
Ass is tan t  So l - i c i to r  Genera l

of Counsel-

Respectful ly submitted,

ELTOT SPITZER
Attorney General of the
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