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STATEMENT PURSUANT TO SECOND CIRCUIT RULE 28.2

Appellants seek review of the November 27, 2002 Order of the U.S. District Court for the District of Vermont, rendered by Chief Judge J.G. Murtha, denying Plaintiff’s two Motions for Summary Judgment and granting Defendants’ motion for summary judgment on immunity grounds  The decisions are not reported, but are reproduced in the Appendix (“APP.”) at pp. 011-026.

In The

United States Court of Appeals for the Second Circuit

                                          
No. 03-7036

_______________________

SCOTT HUMINSKI, et al.,








Appellants,

v.
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BRIEF FOR APPELLANT

SCOTT HUMINSKI

                                 
INTRODUCTION


This appeal addresses the conflicts of interest inherent in a state criminal matter and the willingness of municipal defendants to knowingly thrust over a decade of criminal defendants into a conflicted prosecutors office and into a criminal justice system resembling a family business.  The conflicts of interest cited below are accompanied by prior recusal and notoriously unconstitutional acts that are products of the conficts of interest and caused Scott Huminski prejudice.  With undisputed police perjury, bad faith and indication that the constitutional transgressions in the criminal case rendering probable cause and conviction in the State criminal matter void ab initio, the District Court granted summary judgment to the Defendants on immunity grounds with zero analysis of the existence of a clearly established constitutional right related to the conflict of interest claims.   The Plaintiff seeks the reversal of the granting of summary judgment to the defendants and requests reversal of the denial of his two motions for summary judgment grounded upon undisputed conflict of interest in Bennington County law enforcement and corrections.  Throughout the ruling of the Court below, every fact and argument of law proffered by the Plaintiff was simply erroneously ignored by the District Court.


In the Court below, the Defendants spun the claims in this matter into their own mischaracterization of facts and law, which the District Court erroneously adopted verbatim.  Another appeal that the Plaintiff has pending before this Court has an identical scenario and the pro se Plaintiff requests the Court take judicial notice of Huminski v. Corsones and the facts and  arguments therein whereby Huminski had the benefit of experienced counsel and amicus support. Huminski v. Corsones, pending 2d. Cir., 02-6150, 02-6199, 02-6201 (Huminski briefings arguing District Court’s conversion of over-breadth and courthouse access claims to a public forum issue is error)

STATEMENT OF FACTS

This action stems from an arrest and criminal prosecution of Huminski in 1997. Defendants do not dispute the existence and their knowledge of the intensely close relationship and friendship (best man/bride groom) between the Bennington County State’s Attorney Wright (“Wright”) and Bennington Police Officer Haverkoch (“Haverkoch”) and the associated conflict of interest. Appellant’s Appendix (“APP”), (APP at 91-105)  Town Defendants do not dispute that products of the conflict of interest existed and were manifested in the prosecution’s behavior in the state criminal matter against Huminski. (APP at 33, 93, 106-113)  Two of the corrupt products of this conflict of interest; (1) state threatening criminal charges for engaging in civil litigation protected by the First Amendment (APP at 108-109) and (2) State moves to re-charge Huminski with two felonies for engaging in civil litigation against Haverkoch and Wright (APP at 112, 113), mirrors Huminski’s other case currently briefed before this Court. Huminski v. Corsones, 02-6150, 02-6199, 02-6201 (Huminski threatened with arrest for observing state court proceedings)   See also Vermont v. Huminski, Docket No. 99‑445 (Vt. Dec. 13, 2000), aff’g, Docket No. 167‑1-99 WmCr (Windham D. Ct. Aug. 30, 1999) (attempt to re-charge Huminski with crimes for his engaging in protected civil litigation and speech violated Double Jeopardy, State Law and State Constitution)  The conflict of interest between Haverkoch and Wright forced the very public recusal of the entire Bennington County State’s Attorneys Office from a 1986 criminal matter concerning a judicial determination of false statements under oath by Officer Haverkoch. (APP at 51, 52, 43)  From 1996 through 2002, the State’s Attorney’s wife was employed by the Vermont Department of Corrections and the Town defendants knew of this conflict of interest. (APP at 42)  For 13 years, including the pendency of the Huminski criminal matter, the Town defendants adopted a policy, custom and procedure whereby they forwarded criminal matters to the Bennington County State’s Attorneys office regardless and in spite of their knowledge that the office was hopelessly tainted by conflicts of interest. (APP at 91-105)

The Court below erroneously ignored an affidavit of Haverkoch dated 12/15/97 (stating that Haverkoch actually traveled to Superior Court and found a [non-existent] state court witness list), an affidavit which is the epitome of police perjury.  (APP at 31-32, 39, 50)  Jonathan Cohen, esq., would-be author of the non-existent Superior Court witness list, on 11/3/97 (in a taped conversation) refused to even discuss the Superior Court matter because of the existence of an automatic stay prohibiting any discovery including the generation of witness lists. (APP at 48)  Attorney Cohen flatly denied the existence of a witness list that Haverkoch claims to have read in his affidavits filed in the state case. (APP at 34)  The Court below ignored Officer Haverkoch’s admission of lying in the Huminski criminal matter. (APP at 32, 40)  The Court below ignored Haverkoch’s unconstitutional manipulation of bail and the existence of an animus towards Huminski. (APP at 38-39, 49-50) 

The Town Defendants and Court below were silent concerning second motion for partial summary judgment, which alleged that defendants’ knowingly delivered and forwarded the Huminski state criminal matter to a prosecutorial authority hopelessly tainted by a conflict of interest between the prosecution and the corrections department (husband and wife) in violation of Due Process. (APP at 40, 42-43)    This conflict is in addition to the undisputed conflict of interest between Officer Haverkoch and State’s Attorney Wright. (APP at 43, 51-52)  Alone, either of these conflicts of interest were sufficient to violate Due Process and taint the criminal proceedings against Huminski from the earliest pre-probable cause phases. (ie. from’s Wright’s decision whether to prosecute and author a criminal information at all prior to probable cause determination)  The Bennington County State’s Attorneys office, as a matter of standard procedure, and in the Huminski criminal matter, does make discretionary and quasi-judicial decisions at the earliest phases of a criminal matter prior to the authoring of a criminal information and prior to the finding of probable cause contained on the criminal information sheet. (APP at 40, 42)  As the charging informations reveal in this matter, probable cause determinations were made on the bottom of the criminal informations previously authored by the State’s Attorney upon his oath of office. (APP at 40, 43)

Defendants and the Court below rely on the outcome of various void phases of state court proceedings, regardless of the undisputed fact that the State Court matter was tainted by a police / prosecution / corrections department conflict of interest from it’s pre-charging infancy. (APP at 32-33),  See also above paragraphs.  Defendants and the Court below rely on a void 2/10/97 probable cause determination, which has no relevance to this case.  (APP at 33)  Indeed, void probable cause was found on 2/10/97 by Judge Corsones concerning obstruction of a matter before “a District Court of Vermont” when all affidavits allege an obstruction of Superior Court matters.  (APP at 33)  Oddly, Judge Corsones made an erroneous probable cause determination in 1997 that mandated Huminski’s attendance at a state court proceeding and conversely in 1999 engineered a Notice Against Trespass banishing Huminski from all State Courts in Vermont for life in the other Huminski appeal briefed and pending before this Court, Huminski v. Corsones, 2d. Cir., 02-6150, 02-6199, 02-6201.  Defendants and the Court below rely on void December of 1997 conflicted charging informations and finding of probable cause thereon, which were products of Haverkoch’s blatant police perjury. (APP at 33)  Defendants and the Court below rely on a plea of “nolo” to one of the two charges associated with the state criminal matter. (APP at 33)  The plea agreement amounted to nothing short of acceptance of bribe by a state prosecutor and, as such, it is inconsistent with Due Process, it is void. (APP at 33)  One of the charges was dismissed.  The void and invalid plea agreement is a further confirmation of the conflicts of interest and associated corruption in the state criminal matter. Defendants proffer and the Court below accepted the legitimacy of this plea agreement with the knowledge that it corruptly manipulated a matter pending before the U.S. District Court (Vermont), Huminski v. Bennington, 1-98-cv-0017. (APP at 33)  The plea agreement called for dismissal of a federal court civil rights case filed by Huminski against Haverkoch and the State’s Attorney himself, Wright.  (APP at 33) Wright’s failure to recuse when civil matters became a topic in the plea agreement negotiations and his acceptance of the plea arrangement amounts to acceptance of a bribe by a state prosecutor.  The dubious and irregular nature of the plea agreement is further exemplified by the failure of the State to enforce the penalty/sentence related to the void plea of 3/19/98, now over five years old. (APP at 33)  Grounded upon the foregoing set of facts, every phase of the state court criminal proceedings involved conflicts of interest, corruption and impropriety and those proceedings are hopelessly void constitutional violations.  The bulk of the aforementioned facts were erroneously ignored by the Court below.  It was error for the District Court to find the aforementioned undisputed government behavior “reasonable” and in “good faith”.  

PROCEDURAL HISTORY

This case is appealed from an order of the Court below denying two of appellant Scott Huminski’s (“Huminski”) motions for summary judgment and granting summary judgment to defendants Stuart Hurd, Richard Gauthier, Henry Haverkoch, the Bennington Police Department and the Town of Bennington, Vermont. (collectively, the “Town Defendants”). (APP at 11- 26). Prior to the cross-summary judgment ruling, Huminski filed two motions for partial summary judgment and various related pleadings.  (APP at 62-113)  The scope of this appeal has been limited in the Notice of Appeal to the issues of conflict of interest, police perjury and police malice/animosity/bad faith. (APP at 9)
JURISDICTIONAL STATEMENT

The District Court exercised federal question jurisdiction in this case under 28 U.S.C. § 1331.

ISSUES PRESENTED
1. Whether a police-prosecutor (bride groom-best man) conflict of interest accompanied by products of that conflict of interest and a prior recusal is constitutionally infirm, voiding any associated criminal proceedings.

2. Whether a prosecutor-corrections department (husband-wife) conflict of interest accompanied by products of that conflict of interest is constitutionally infirm, voiding any associated criminal proceedings.

3. Whether knowingly forwarding criminal matters to a hopelessly conflicted prosecutorial authority is a constitutional violation.

4. Whether knowingly forwarding criminal matters to a hopelessly conflicted prosecutorial authority creates municipal liability and prohibits qualified immunity.

5. Whether the District Court erred by ignoring the undisputed facts presented in this paper.

6. Whether the District Court erred by failing to discuss, analyze or consider the Plaintiff’s two motions for partial summary judgment.

7. Whether all aspects of the criminal prosecution of Huminski violated the United States and Vermont Constitutions and, as such, are void ab initio. 

8. Whether the District Court erred in granting immunity.

STANDARD OF REVIEW

This Court reviews an appeal from summary judgment de novo to determine whether that standard was met.  Regan v. Boogert​man, 984 F.2d 577, 579 (2d Cir. 1993).  

SUMMARY OF ARGUMENT


The District Court erred by ignoring and failing to analyze the aforementioned facts.  The District Court erred in failing to discuss, analyze, or consider Huminski’s conflict of interest argument, which alleged that the Town Defendants knowingly, negligently and illegally forwarded his criminal matter into an abyss of State and Federal constitutional deprivations consistent with their long-time custom, policy and procedure thereby bypassing any analysis of whether a clearly established constitutional right existed related to Huminski’s summary judgment motions.  Erroneously, other than the word “DENIED”, there is absolutely no mention, discussion or analysis by the Court below of Huminski’s second motion for summary judgment.  Huminski requests the Court take judicial notice of his arguments now pending before this court in Huminski v. Corsones, 02-6150, 02-6199, 02-6201 (Error for District Court to ignore claim that life-long banishment from all State courthouses over-broad)  The District court erred in finding qualified immunity.  The District Court erred in finding there existed no allegations concerning the supervisory Defendants Town of Bennington, Town Manager Stuart Hurd and (Detective) Richard Gauthier.

ARGUMENT

1.
POLICE / PROSECUTOR CONFLICT OF INTEREST

A. Federal Due Process Violation

As a result of the negligence in supervision, hiring/retiring and retaining of the Town Defendants, Huminski was forced to endure an arrest and a 4 year long criminal prosecution and appeal, every aspect of which was tainted by the blatant aforementioned conflict of interest in full violation of the Due Process and Equal Protection requirements of the Vermont and United States Constitution.  Those proceedings were infected by conflict of interest, impropriety, prejudice, a reality of impropriety, an appearance of impropriety, bias, and a denial of fairness contravening the principle of due process basic to the aforementioned Constitutions.  The record sets forth a per se case of corruption, bias, prejudice and conflict of interest.  Haverkoch should have been retired by the Town or placed in other employment, which would have avoided the conflict of interest with Wright and the State’s Attorneys office.  This corrupt ‘good ol’ boy’ system of criminal justice is grossly unconstitutional and violated Huminski’s rights as well as the rights of hundreds of other criminal defendants over a 13 year period, which has now ended with the death of Haverkoch in January of 2000.  The Fifth Amendment to the U.S. Constitution provides that no person shall be "deprived of life, liberty, or property, without due process of law." U.S. Const. amend. V. In Kennedy v. L.D., 430 N.W.2d 833, 837 (Minn. 1988), the Supreme Court of Minnesota stated, "It is improper for prosecutors to participate in cases which involve personal friends or relatives . . . ." See, also, State v. Bell, 84 Idaho 153, 370 P.2d 508 (1962)   Likewise, it is improper for a police department to employ an officer who will create a conflict of interest on every case that he is assigned to because of a conflict with the county prosecutor’s office.

The Plaintiff does not allege that the prosecutor and investigator in the related criminal matter were mere social acquaintances.  The Plaintiff does allege that an undisputed closest of personal relationships existed between the two, bride groom/best man resulting in (1) products of that conflict and (2) a previous recusal, which stand undisputed on the record. (APP at 33, 93, 106-113) (APP at 51, 52, 43) See also Vermont v. Huminski, Docket No. 99‑445 (Vt. Dec. 13, 2000), aff’g, Docket No. 167‑1-99 WmCr (Windham D. Ct. Aug. 30, 1999) (attempt to re-charge Huminski with crimes for his engaging in protected civil litigation violated Double Jeopardy, State law and State Constitution)  Such a relationship is akin to that of a family member or close relative.  A non-related best man is many times chosen above a bribe groom’s male siblings or other close blood relatives raising this best man/bride groom relationship to a heightened level.  At the very least, such a relationship satisfies the “appearance of impropriety” standard violating Due Process and Equal Protection as other criminal defendants in this country do not face such a backwoods incestuous criminal justice system.  Additionally, the existence of products of the conflict of interest and prior recusal of the prosecutor’s office rise the level of the constitutional transgression to the reality of impropriety and prejudice. (APP at 108-109, Huminski threatened with arrest and additional criminal charges for engaging in protected civil litigation filed against prosecutor’s closest friend, Officer Haverkoch) See also Vermont v. Huminski, Docket No. 99‑445 (Vt. Dec. 13, 2000), aff’g, Docket No. 167‑1-99 WmCr (Windham D. Ct. Aug. 30, 1999) (attempt to re-charge Huminski with crimes for his engaging in protected civil litigation violated Double Jeopardy)

Haverkoch’s status as a complaining witness/investigator in this case and best friend of the prosecutor is forbidden by due process and is a definitive example of government corruption.  This police/prosecutor conflict of interest violates due process under the state and federal constitutions. Ganger v. Peyton, 379 F.2d 709, 714 (4th Cir. 1967) (violation of due process clause of Fourteenth Amendment); Sinclair v. State, 278 Md. 243, 255 n.8 (1976) (violation of State policy); People v. Zimmer, 51 N.Y.2d 390, 395 (1980) (violation of State policy); Commonwealth v. Eskridge, 529 Pa. 387, 392 (1992) (violation of State policy); Cantrell v. Commonwealth, 229 Va. 387, 394 (1985) (State Constitution's due process provision violated). 


A criminal defendant has a right to a disinterested prosecutor which Haverkoch’s employment as a police officer violated. "A prosecuting attorney's obligation is to secure a fair and impartial trial for the public and for the defendant. His obligation to the defendant in this regard is as great as is his obligation to the public. The district attorney is vital to the administration of Justice and to the vindication of constitutional rights. In view of his great responsibilities, a district attorney may not compromise his impartiality." Commonwealth v. Tabor, 376 Mass. 819-820 (1978),  People v Doyle, 159 Mich App 632, 646; 406 NW2d 893 (1987) (entire prosecutor's office disqualified where supervisory attorney with personal interest in case was not immediately shielded from any involvement). To perform its high function in the best way, 'Justice must satisfy the appearance of Justice.'" In re Murchison, 349 U.S. 133, 136, 99 L. Ed. 942, 75 S. Ct. 623 (1955); Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 825, 89 L. Ed. 2d 823, 106 S. Ct. 1580 (1986).  Wright was put in the awkward position of reviewing his closest friend’s sworn affidavits to determine their veracity.  Had Wright found the 12/15/97 affidavit false (as he should have) and incapable of initiating a criminal prosecution, he would be in the untenable position of calling his closest friend a liar.


The principles concerning conflict of interest and judges would apply to a prosecutor concerning his quasi-judicial duties. In Tumey v. Ohio the Supreme Court stated, "Every procedure which would offer a possible temptation to the average man as a Judge to forget the burden of proof required to convict the defendant, or which might lead him not to hold the balance nice, clear and true between the state and the accused denies the latter due process of law." 273 U.S. 510, 532, 47 S. Ct. 437, 71 L. Ed. 749 (1927). The Court continued stating, "it certainly violates the 14th Amendment and deprives a defendant in a criminal case of due process of law to subject his liberty or property to the judgment of a court, the Judge of which has a direct, personal, substantial pecuniary interest in reaching a Conclusion against him in his case." Tumey, 273 U.S. at 523.  The same theory is true of the conflict in the instant matter in that it violates a defendant's due process rights to subject his life, as well as his liberty and property, to the acts of a prosecutor who is not neutral or fair because of a particular police officers involvement.  The continued employment of Officer Haverkoch by the Town Defendants, in case after case, caused such a constitutional violation.  The Supreme Court has found that the appearance of Justice is as important as the reality of Justice, or at least important enough that its absence violates due process. Taylor v. Hayes, 418 U.S. 488, 41 L. Ed. 2d 897, 94 S. Ct. 2697 (1974).  The Haverkoch/Wright law enforcement combination violates the reality of justice as well as the appearance of justice. 

Haverkoch’s participation in the criminal prosecution of Huminski and 13 years of other criminal cases deprived 13 years of criminal defendants of a prosecutor whose duty was "to seek justice," ABA Code of Professional Responsibility EC 7-13. ABA Standards for Criminal Justice § 3-1.2 (2d ed. 1980), says simply that "[a] prosecutor should avoid the appearance or reality of a conflict of interest with respect to official duties."   The Supreme Court has stated in Marshall v. Jerrico, 446 U.S. 238 (1980), that a "scheme injecting a personal interest, financial or otherwise, into the enforcement process may bring irrelevant or impermissible factors into the prosecutorial decision and in some contexts raise serious constitutional questions." Id. at 249-50.  Haverkoch’s employment created in Wright and the State’s Attorneys Office a direct conflict between the duties of his office as a prosecutor and those owed to his friend. The American Bar Association Standards Relating to the Prosecution Function, § 1.2, provides that "A conflict of interest may arise when, for example, . . . a business partner or associate or a relative has any interest in a criminal case, either as a complaining witness, a party or as counsel."   The impropriety in this case is obvious, overwhelming, extreme, rises to a constitutional magnitude and epitomizes law enforcement corruption.  The town failed to act in a responsible, reasonable and prudent manner by failing to retire Haverkoch or place him in employment, which would not create a conflict.  Under the facts of this case, its not unfeasible for the public to visualize the handing of the 12/15/97 affidavit from Haverkoch to Wright to be accompanied by a nudge and a wink, destroying the public’s confidence in the criminal justice system.  One only need to glance at a few simple facts from the record to determine that the Huminski criminal prosecution was prejudicial, corrupt and conflicted; (1) the plea amounting to acceptance of a bribe by a state prosecutor, (2) threat of criminal retaliation for act of civil litigation against Haverkoch, (3) the re-institution of criminal charges in retaliation for civil litigation, and (4) willingness to violate Double Jeopardy to retaliate against Huminski for civil litigation.  (APP at 33, 108-109, 112-113) Vermont v. Huminski, Docket No. 99‑445 (Vt. Dec. 13, 2000), aff’g, Docket No. 167‑1-99 WmCr (Windham D. Ct. Aug. 30, 1999) (attempt to re-charge Huminski with crimes for his engaging in protected civil litigation violated Double Jeopardy, State Law and State Constitution)


The vast time that criminal cases were adjudicated with conflicts and the obvious/egregious nature of the conflicts raise the constitutional violations associated with this case to a heightened level.  A substantive due process violation occurs when government conduct violates "fundamental fairness" and is "shocking to the universal sense of Justice." Kinsella v. United States ex rel. Singleton, 361 U.S. 234, 246, 4 L. Ed. 2d 268 , 80 S. Ct. 297 (1960) (citations and internal quotation marks omitted); accord United States v. Russell, 411 U.S. 423, 431-32, 36 L. Ed. 2d 366, 93 S. Ct. 1637 (1973). The facts and circumstances of this case constitute a substantive due process violation as spoken of in Singleton.  One can certainly understand why the Town Defendants took no steps to remedy the aforementioned situation, they had the highest law enforcement official in Bennington County (State’s Attorney Wright) supporting their position of letting sleeping dogs lie.  It is only reasonable that Wright in his powerful position would not be pleased if his best friend lost his job because of the aforementioned blatant conflict.  This case does not only reveal gross constitutional violations, it clearly sets forth corruption and a good ol’ boys system that supports a policy of not rocking the boat regardless of the illegality/impropriety of acts occurring over a 13 year period.   The Town Defendants knew for 13 years a special prosecutor was not appointed in every Haverkoch case and that Wright hadn’t recused in a Haverkoch case since 1986 when State’s Attorney Wright’s entire office properly and very publicly recused in light of a perjury finding against Haverkoch by a state judge. (APP at 51)

B.
State Due Process Violation
The Vermont Constitution, Ch. I, Art. 4 states, “[e]very person within the state ought to find a certain remedy, by having recourse to the laws, for all injuries or wrongs which one may receive in person, property or character; every person ought to obtain right and justice, freely, and without being obliged to purchase it; completely and without any denial; …”.  The Vermont Supreme Court has held that this constitutional provision, “has been treated as the Vermont equivalent of the federal Due Process Clause…”  Levinsky v. Diamond, 151 Vt. 178, 197 (1989). The Vermont Constitution further reads, “[t]he Courts of Justice shall be open for the trial of all causes proper for their cognizance; and Justice shall be therein impartially administered, without corruption or unnecessary delay.” Vermont Constitution, Ch. II, Sect 28  The Town Defendants have violated both of these Vermont Due Process provisions as discussed above.

C. Equal Protection and  Common Benefits Violation
Finally, equal protection assures that similarly situated person will receive like treatment under the law.  U.S. Const., Amend. XIV & Common Benefits Clause, Art. 7, Vermont Const.  Huminski’s subjugation to a criminal arrest and prosecution whereby the participating prosecutor and police officer are best friends, patently violates Equal Protection and Common Benefits.  Clearly, similarly situated individuals in other counties in Vermont (and the United States) do not face this bizarre officer/prosecutor friendship team when confronted with arrest and criminal prosecution nor do criminal defendants in Bennington County in cases in which Haverkoch was not involved.  The class of individuals, including Huminski, comprising of criminal defendants that had cases handled by Haverkoch and Prosecuted by Wright or his office suffered equal protection violations over the past 13 years.  The Town Defendants fed defendants into a constitutional void whereby those criminal defendants in Haverkoch’s cases were selectively subjected to the aforementioned improper and unconstitutional conduct.  The police/prosecutor team of Haverkoch/Wright distorts the evenhanded pursuit of justice thereby violating equal protection.

2.
Husband/Wife – Prosecutor/Corrections Conflict of Interest

A. State and Federal Constitutional Violations
The family business system of criminal justice existing in Bennington County is further revealed in the State’s Attorney’s wife’s holding of the position of parole and probation officer at the Vermont Department of Corrections, Bennington Office.  Every decision and policy that Mr. Wright makes (made) regarding the criminal prosecution of Huminski had (has) a direct nexus to the workload, hiring, retiring and overall employment situation at Mr. Wright’s wife’s place of employment.  Wright’s real pecuniary interest couldn’t be more clear.  This conflict along with the Haverkoch conflict depicts an incestuous system of criminal justice that is forbidden under both the State and Federal Constitutions that the Town Defendants were well aware of.   Such a “good old boy” operation of the criminal justice system (police, prosecution and corrections) is the epitome of corruption, impropriety and unfairness envisioned by the authors of the Bill of Rights in their drafting of that flawless document.  The state criminal prosecution of Plaintiff and the entire case from the earliest investigation pre-charging phase against Huminski was unconstitutional and any associated State Court rulings, findings and actions were Void Ab Initio.  All reliance upon State Court proceedings by the Court below is misplaced and error.

Town Defendants’ knowledge of the William Wright/Kelly Wright (prosecutor/corrections) and Haverkoch conflict of interests and their negligence and failure to take prudent actions to avoid violating Huminski’s Due Process and other rights related thereto create liability.  Mr. Wright’s pecuniary necessity to ensure ample criminal convictions to justify his wife’s position and employment with the Vermont Department of Corrections constitute an undeniable conflict of interest and reality of impropriety.  If Wright decided to become overly compassionate in his prosecutorial decisions, his wife could be out of a job.  Contrarily, if Wright decided to get more aggressive with criminal prosecution, his wife may become adversely over-worked or potentially receive a promotion to supervise new employees.  This conflict creates a no-win situation concerning the public’s confidence in the integrity of the criminal justice system implicating Due Process concerns.  The simple and constitutional act by the named defendants of forwarding all criminal matters to the Vermont Attorney General’s Office would have protected Huminski’s Constitutional rights with regard to this action in that both the Prosecutor/Police Conflict of interest and Prosecutor/Corrections conflict of interest would have been avoided in compliance with State and Federal Constitutional provisions.  The named defendants knowingly, deliberately and negligently failed to take such proper action for over a decade. 

3. 
Police Perjury
The District Court’s findings related to good faith, police perjury and animus are erroneous.  The 12/15/97 affidavit of Haverkoch claiming that he went to Bennington County Superior court, “checked out about case #S0087”, and found that “the witness list is the same as the one transferred to U.S. Bankruptcy Court …” is pure perjury.  The attorney that would have authored such a witness list was audio taped stating that he could not engage in any discovery (including authoring witness lists) in the state action because of the stay of bankruptcy and (in affidavit) that, “However, no formal witness list was provided in the civil matter.” (APP at 48, 36)  Huminski, a litigant in the state matter, also confirms the non-existence of a witness list. (APP at 31, “No Superior Court witness list existed …”)  This prejudicial and bold use of perjury is a product of the conflicts of interest that existed, which apparently correctly persuaded Haverkoch to believe that anything goes as long as his buddy is the highest law enforcement official in the county.  The District Court’s appraisal of the perjury claims as “unspecified false information and perjury” is erroneous as the record is quite specific.

On 12/15/97 Haverkoch stated that, “The witness list is the same as the one transferred to US Bankruptcy Court…”.  (APP at 50) First, no state witness list existed.  Second, no matter was transferred to US Bankruptcy Court as the state civil matter was stayed and ultimately discharged in Bankruptcy Court.  (APP at 33, 34)  Accordingly, nothing exists in the state court file that would have suggested to Haverkoch that a non-existent witness list (prohibited by the automatic stay) was “transferred” to the Bankruptcy Court.  Haverkoch’s motive for lying was that there would be a potential jurisdictional issue if the Bennington County State’s Attorneys Office prosecuted concerning matters pending before a federal bankruptcy court in Rutland county.  A fictitious witness list originating from a Bennington County Superior Court was a much better fit to the alleged crime.  Huminski’s knowledge of potential witnesses in a state matter was also an essential element of the obstruction charge necessary to avoid a prima facie motion to dismiss the matter.  Police animus discussed below goes hand-in-hand with the police perjury.  The desire to get Huminski was accomplished through perjury.  The Court below was in error by ignoring the police perjury in the record and finding “objective reasonableness”.  

4. 
Police Animus / Bad Faith
Set forth in the record is verification that from the infancy of the criminal investigation and case against Plaintiff, Officer Haverkoch held a deep animosity and hostility towards Huminski and that Haverkoch’s conduct was consistent with a vendetta regardless of Huminski’s lack of knowledge as to who Henry Haverkoch was prior to his arrest.  Henry Haverkoch’s statements to Huminski’s defense attorney, Charles Capriola, at the very inception of the criminal case that Huminski screwed “everyone else” and that Huminski would “screw” Attorney Capriola too reveals bad faith and clear animus on the part of Officer Haverkoch and the Bennington defendants in their attempt to dissuade Huminski’s attorney from staying on the case.  (APP at 49)  Haverkoch’s admission of lying and interference with bail are consistent with police malice and bad faith erroneously not considered by the Court below. (APP at 32, 38-40, 49-50)  The bold perjury concerning the non-existent Superior Court witness list confirms the police animus and bad faith.  One only need read the account of Haverkoch throwing Steven P. MacJarrett to the ground, holding his handgun to the head of MacJarrett and threatening to kill him if he didn’t leave town to understand Haverkoch’s belief that he was above the law in reliance on his relationship with the State’s Attorney.  (APP at 53-55)  Because of Huminski’s age, education status and high profile, Haverkoch used perjury instead of a gun to run Huminski out of town.  

5.       Municipal Liability
A policy or custom may be inferred from acts or omissions of a municipality's supervisory officials (Stuart Hurd, Richard Gauthier) serious enough to amount to gross negligence or deliberate indifference to the constitutional rights of the plaintiff. Turpin v. Mailet, 619 F.2d 196, 201-02 (2d Cir.), cert. denied, 449 U.S. 1016, 66 L. Ed. 2d 475, 101 S. Ct. 577 (1980); Owens v. Haas, 601 F.2d 1242, 1246-47 (2d Cir.), cert. denied. 444 U.S. 980, 100 S. Ct. 483, 62 L. Ed. 2d 407 (1979).  The Town’s 13 year custom or policy of deliberate indifference or gross negligence concerning the aforementioned conflict of interest and associated constitutional violations creates liability on the part of the Town Defendants and the municipality.  The District Court’s summation that the allegations concern only “Haverkoch and Gauthier” is erroneous as the complaint clearly alleges negligence as to the supervision, hiring and retiring of Officer Haverkoch.   No claims in this matter have ever been attributed to Gauthier other than his failure to act prudently regarding Haverkoch and his responsibilities concerning the known history of Haverkoch’s previous perjury and his duty to supervise, monitor and prevent any illegal acts of Haverkoch in the course and scope of his employment with the Town.  Notably, Gauthier supplied no affidavits that had any relationship to the criminal charge levied upon Huminski.

6
ATTACK UPON VOID JUDGMENTS AND ACTS

A. Unconstitutional Criminal Prosecution VOID AB INITIO
As the aforementioned police/prosecutor conflict of interest violates Due Process, Equal Protection and their state constitution analogs, any state court rulings (including probable cause determinations) are constitutionally infirm and Void.  A collateral attack upon a void judgment may be made in any proceeding in any court where the validity of the judgment comes in issue. 7 Moore's Federal Practice para. 60.25[3], at 240 (2d ed. 1983); Lubben v. Selective Serv. Sys. Local Bd. No. 27, 453 F.2d 645, 649 (1st Cir. 1972); Graciette v. Star Guidance, Inc., 66 F.R.D. 424, 426 (S.D.N.Y. 1975). As the conflicted and otherwise corrupt State criminal charging informations violated Due Process and Equal Protect under both the State and Federal Constitutions were Void, the State District Court lacked subject matter jurisdiction, its rulings are void and subject to collateral attack. See Graciette, 66 F.R.D. at 426; 7 Moore's Federal Practice para. 60.25[2], at 224.  A ruling or judgment is void if the court rendering the decision lacked personal jurisdiction, subject matter jurisdiction, or acted without regard for due process of law. See Eberhardt v. Integrated Design & Constr., Inc., 167 F.3d 861, 871 (4th Cir. 1999); Schwartz v. United States, 976 F.2d 213, 217 (4th Cir. 1992).  It has been a well settled principle at least since Pennoyer v. Neff, 95 U.S. 714 [ 24 L. Ed. 565 ] (1878), that any judgment entered in a manner that fails to comply with fundamental due process principles is void and may be collaterally attacked in another court, either state or federal, where its validity may be drawn in issue.  The aforementioned facts set forth rudimentary and extreme Due Process violations.  State v. Waldron, 273 Minn. 57, 66-67, 139 N.W.2d 785, 792 (1966) (a judgment is void for want of due process when circumstances of trial render it a sham or pretense)  "A judgment is not void merely because it is erroneous. It is void only if the court that rendered it lacked jurisdiction of the subject matter, or of the parties, or if it acted in a manner inconsistent with due process of law."  Magnavox Company of Tennessee v. Boles & Hite Construction Company, 583 S.W.2d 611,613 (Tenn. App. 1979)

Erroneously, the Court below has mistakenly relied upon the existence of void state court proceedings and acts (probable cause determinations, conviction, plea bargain, etc.) in it’s ruling.  The Plaintiff has relied on the constitutional infirmity of the state court proceedings throughout this action.  The validity and voidness of the State Court proceedings is properly addressed in this forum.  

A "void" transaction or instrument is one which is "null; ineffectual; nugatory; having no legal force or binding effect; unable, in law, to support the purpose for which it was intended *** [and] wholly ineffective, inoperative, and incapable of ratification and which thus has no force or effect so that nothing can cure it." (Black's Law Dictionary 1573 (6th ed. 1990).)

        B. VOIDNESS CAN BE ATTACKED IN ANY COURT AT ANY TIME

There is no time limit for attacking a void act or judgment. See, e.g., Misco Leasing, Inc. v. Vaughn, 450 F.2d 257 (10th Cir. 1971); Ruddies v. Auburn Spark Plug Co., 261 F. Supp. 648 (S.D.N.Y. 1966); see also 11 C. Wright & A. Miller, Federal Practice & Procedure 197 (1973). 


Without a valid and constitutional charging information to institute a State criminal proceeding, there was no jurisdiction of subject matter and those acts, proceedings and judgements were void. Barton v. Sutton, 93 Vt at 102, 106 A 583.  Acts and proceedings taken in violation of Due Process are similarly void.  The lack of authority to make or render a particular order or judgment is akin to lack of jurisdiction of the subject matter. Barber v. Chase, 101 Vt 343, 351-352, 143 A 302. Neither waiver nor consent can confer jurisdiction where it is not given by law. Aguirre v. Aja, 113 Vt 123, 125, 30 A.2d 88. A judgment void for want of jurisdiction may be impeached by a party thereto in any way and at any time for it is no judgment in law. Alexander & Hutchinson v. Montpelier, 81 Vt 549, 551, 71 A 720; Boyce v.Sumner, 97 Vt 473, 482, 124 A 853.  A void judgment is a nullity which cannot be made good by mere inaction or delay. E.J. Hollingsworth Co. v. Cesarini, Del. Super., 50 Del. 307, 129 A.2d 768, 769 (1957).  The state criminal proceedings would be erroneous upon any set of facts which could be supposed, in which case the judgment is void and may be attacked at any time and in any court. Barber v. Chase, supra..   The acts of the prosecutorial authority in the Huminski state criminal matter amounted to a clear usurpation of power.  The criminal matter was instituted by void, corrupt and conflicted charging informations depriving the state District Court of authority to hear the Huminski criminal matter.

7.        Summary Judgment Motions


Huminski’s first motion for partial summary judgment was not properly opposed with affidavits or an on point discussion of law.  The District Court failed to analyze, discuss or consider the content of Huminski’s motion aside from two sentences, absent citation to authority, in the below court’s discussion of Fourth Amendment issues. (APP at 22)  This is error.


Staggeringly, Huminski’s second motion for partial summary judgment stands unopposed factually or legally by the Town Defendants in the Court below other than a procedural objection to the form and time of the motion.   The only analysis, mention or discussion of the motion is contained in one word from the District Court’s ruling, “DENIED”.  (APP at 12, 26) this is error.


The District Court conversion all of Huminski’s federal claims to  Fourth Amendment claims is error.  Huminski requests the Court take judicial notice of the argument contained in the concurrently pending case, Huminski v. Corsones, 02-6150, 02-6199, 02-6201 (Huminski briefings arguing District Court’s conversion of over-breadth and courthouse access claims to a public forum issue is error)


The District Court’s fourth amendment analysis, a claim not proffered by Huminski in his summary judgment motions, and conversion by the Court below of all Huminski’s federal claims is error.  The lengthy analysis of probable cause by the Court below completely ignores the foregoing recitation of the record and virtually ignores all arguments of law forwarded by Huminski.  Most importantly, the ruling does not acknowledge that the pre-arrest investigation, the affidavits for probable cause, the authoring of criminal informations by the State’s Attorney, the signing of the criminal informations by a judicial authority, the arrest, and the remainder of the criminal proceedings against Huminski were infected by a conflict of interest and corruption, thus, from its infancy, the criminal matter was constitutionally infirm under both the State and Federal constitutions.

Conclusion

For the foregoing reasons the ruling of the District Court should be reversed.

Dated at Cary, North Carolina this 9th  day of May, 2003.

 _________________________              

Scott Huminski, pro se
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Cary, NC  27513
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