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INTRODUCTION


Appellees have fully failed to rebut the glaring issue in this appeal, that a husband/wife (prosecutor/parole and probation officer) conflict of interest involves a pecuniary interest and violates due process.  See Huminski Principle Brief (“HB”) at page 1, 9, 18. In their briefing, the Appellees have chosen the same tactics that they succeeded with in the Court Below; (1) Don’t discuss or mention facts that prove fatal to their cause (ie. the Acceptance of a Bribe by State’s Attorney Wright and other products of conflicts of interest), (2) Completely ignore entire issues and their associated claims (ie. Prosecutor/Corrections Department Conflict of interest).   The appellees correctly predicted that whatever they omit from their argument will also be omitted from any ruling related to their pleading and that their inaccurate description of Huminski’s claims would result in the District Court’s likewise mischaracterization of claims.  Appellees’ smokescreen defense tactic of silence and misdirection worked with clockwork precision before the District Court.  


In spite of the appellees’ characterizations, this action is premised largely upon the Town of Bennington Defendants’ failure to act prudently with regard to their custom, policy and procedure whereby for 13 years they knowingly and willfully forwarded criminal matters to a hopelessly conflicted prosecutorial agency thrusting Huminski into an unconstitutional abyss of Due Process violations.  Consistent with their smokescreen defense tactic, Appellees’ brief contains zero discussion as to why the defendants are not liable for subjecting Huminski to this unconstitutional custom and policy.  Huminski also claims error in the District Court’s ruling on police perjury, police animus, reasonableness and good faith.  This brief is filed pursuant to an enlargement of time granted by this Court and attached hereto.

1.
STATEMENT OF FACTS


The statement of fact recited by the two adversarial briefs vary significantly because Huminski has listed facts intending to support his claims and the appellees have listed facts supporting their mischaracterization of Huminski’s claims.   To their credit is the appellees’ failure to challenge any of the undisputed and truthful shocking record cited by Huminski’s principle brief including:

1) The State’s Attorneys’ willingness to accept a bribe to protect his closest friend, Police Officer Haverkoch, and himself in a plea agreement. (HB at 6,7)

2) The State threatening Huminski (in writing) with criminal charges for his exercise of the First Amendment right of engaging in civil litigation against Haverkoch. (HB at 3)

3) The State’s violation of Double Jeopardy, the First Amendment, State law and the State Constitution in retaliation for Huminski’s alleged pursuit of litigation against Haverkoch and Wright. (HB at 3)

4) A prior recusal by State’s Attorney Wright’s entire office in a criminal matter because of Wright’s very public conflict of interest with Haverkoch.  (HB at 3)

5) A prior judicial determination that Haverkoch had made material false statements under oath in a State Court proceeding. (HB at 3)

6) Haverkoch admitting to Huminski that he lied in the Huminski criminal matter.  (HB at 4)

7) Haverkoch falsifying probable cause affidavits by stating that there existed a Superior Court witness list that he allegedly checked after going to Superior Court.  (HB at 4)

8) Haverkoch’s manipulation of bail and his bitter statements made to Huminski when Huminski avoided jail by posting bail, “I wish I had five thousand dollars hanging around” and to Huminski’s attorney in February of 1997 “[Huminski] screwed everybody else” and Huminski “was going to screw him [Huminski’s attorney] too”.  (HB at 4)

9) Haverkoch assaulted and threatened to kill Steven MacJarrett, pointing his handgun at MacJarrett’s head, in an attempt to be the law unto himself just as Haverkoch used perjury in the instant case to impose his own form of self-styled justice.  (HB at 22)

After failing to dispute any of the above shocking facts, appellees claim that nothing in the Huminski criminal matter “shocks the conscience”.

2.
PROSECUTOR/CORRECTIONS CONFLICT OF INTEREST


Appellees’ briefing has made zero attempt to forward any argument or opposition to Huminski’s contention that the defendants’ knowledge and willingness to forward criminal matters to a prosecutorial authority hopelessly conflicted by a husband/wife (prosecutor / corrections department) conflict of interest violated Due Process.  The silence of the Court Below concerning this issue was appropriately and ethically addressed with silence by the appellees as the pecuniary conflict of interest is undisputed, on the record and epitomizes a breach of the fundamental fairness free of corruption required by Due Process under both the State and Federal Constitutions.

3.
GAUTHIER’S AFFIDAVITS & INVESTIGATION


Gauthier’s investigation and affidavit have no relevance to the claim that the Town followed a custom and policy of forwarding over a decade of criminal matters to a hopelessly conflicted prosecutor’s office.  Contrary to assertions by the appellees, Detective Gauthier’s 1996-1997 investigation concerning Huminski resulted in no criminal informations, charges, arrests or prosecutions.  Huminski Appendix (“APP”) at 39-40.  Apparently, Gauthier’s so-called investigation failed to even meet probable cause requirements necessary to sustain an arrest and prosecution.  Huminski has not prosecuted Gauthier for statements in his affidavits or for any search arising from Gauthier’s affidavits as no criminal matter resulted from said affidavits.  Appellees’ lengthy discussion of Gauthier’s investigation and affidavits, not cited as a ground for any claim in this suit, is an attempt to confuse and smokescreen.  The charging informations filed in the state case have absolutely no relevance to the content of Gauthier’s affidavit, Jeff Wilkinson, W.C.W., Inc. or any justice to which Huminski was alleged to have obstructed.  Gauthier’s affidavit does vaguely summarize Haverkoch’s affidavit, however Haverkoch’s affidavits were soley used for probable cause determinations.  (APP at 39-40)  Its worthy to note that Gauthier himself did not repeat the perjury of Haverkoch regarding a Superior Court witness list even though he attached Haverkoch’s affidavit to his affidavit.  Huminski dismisses all claims as to Gauthier, Bennington and Stuart Hurd except those related to their; (1) failure to act prudently with regard to Haverkoch, (2) failure to properly supervise Haverkoch and (3) failure to act prudently with regard to their continuation of the custom, policy and procedure of the defendants’ whereby for 13 years they willfully forwarded criminal matters to a hopelessly conflicted prosecutorial agency and an unconstitutional abyss of Due Process violations.

4.
ABANDONMENT OF CLAIMS


The appellant has abandoned all claims except those “related to” the factual issues set forth in the Notice of Appeal.    The issues left remaining (conflict of interest, perjury, animus) are factual issues (not torts) and they are “related to” negligent/intentional infliction of emotional distress, conspiracy, false arrest, negligence in hiring and retiring, negligence in training and supervision, negligence in performance of duties, malicious prosecution, state civil rights violations, harassment, bad faith, fraud and abuse of process contrary to the appellees’ characterization otherwise.  All claims and counts from the Complaint remain subject to this appeal as do their greatly consolidated factual basis listed in the notice of appeal.

5.
BANKRUPTCY PROCEEDING


Appellees’ characterization of the filing of a State civil matter “as an” adversary proceeding in Bankruptcy Court is deceptive.  (HB at 20-21)  The attorney involved in filing the adversary proceeding, under oath, stated that the Bankruptcy action was an objection to discharge under 11 U.S.C. 523, not a contract action or landlord tenant action as portrayed by the appellees.  Certainly a Bankruptcy objection to discharge action would have a far different witness list than a state civil court action requesting damages and other relief not available under 11 U.S.C. 523.

6.
RELATIONSHIP OF THE PARTIES


Huminski did not know Haverkoch prior to his arrest in 1997.  However, from Haverkoch’s bitter aforementioned statements to Huminski and his attorney (recounted on audio tape), it is quite apparent that Haverkoch formulated an opinion concerning Huminski prior to any meeting.  (HB at 21-22)  Those conversations occurred upon Huminski’s first meeting with Haverkoch and three days later at Huminski’s arraignment.  It is not necessary for a police officer to meet and socialize with the target of an investigation to form an opinion of like, dislike, if he “screwed” others or an animus contrary to appellees’ assertion.  Fruits of a police investigation, without any contact with an individual, can realistically form the basis for an animus or other feeling.

7.
APPEARANCE OF IMPROPRIETY / REALITY OF IMPROPRIETY


Appellees completely sidestep the standard cited in the principle brief that the appearance of impropriety violates Due Process.  This case goes one step further as actual products of the conflict of interest infected the criminal proceedings in the form of written threats leveled at Huminski by prosecutors concerning his engaging in civil litigation against Haverkoch and State’s Attorney Wright.  Prior to 1986 a potential appearance of impropriety existed with regard to the Haverkoch/Wright conflict of interest.  Wright’s 1986 recusal, resulting from his conflict with Haverkoch, confirmed the existence of a reality of impropriety necessitating recusal.   Corruptly, the conflict resulted in Wright’s participation in a plea agreement, which amounted to acceptance of a bribe by a state prosecutor.  Since his one-time 1986 recusal, in case after case, Wright has failed to properly recuse as the Appellees knew.  Appellees do not dispute the conflicts of interest and have remained silent concerning the products of the conflicts of interests and the associated reality of impropriety apparently in the hope that their silence will cause this Court to overlook these issues as did the Court below. 



The appellees have failed to analyze the prosecutor / corrections department conflict of interest which involves a direct pecuniary interest satisfying their argument (and cases cited therein) that only a pecuniary conflict of interest violates due process.

8.
PROBABILITY OF ACTUAL BIAS


Appellees’ brief cites that Due Process is implicated where “the probability of actual bias on the part of the judge or decision maker is too high to be Constitutionally tolerable.”. Winthrow v. Larkin, 421 US 35, 47 (1975).  As discussed in the previous section, this case goes beyond a probability as the acceptance of a bribe by the State’s Attorney to protect his closest friend and himself from civil suits reveals that probability of bias and impropriety was a reality and concretely materialized in blatant prosecutorial misdeeds. 


Again, appellees have failed to analyze the prosecutor / corrections pecuniary conflict of interest according to their cited standard.  The appellees’ conduct knowingly and deliberately thrust Huminski into an unconstitutional abyss of Due Process violations arising from both police-prosecutor and prosecutor-corrections conflict of interest.

9.
RECUSAL OF HAVERKOCH


Huminski has never argued that Haverkoch should have recused due to the conflict between himself and the local prosecutor’s office.  He was merely a low-level employee incapable of making that decision.  Huminski has contended that his employers and supervisors have for over a decade knowingly assigned him to criminal cases whereby the local prosecutor recused only one time in a very public case when they had knowledge of the conflict of interest throughout that period.  Huminski has argued that the defendants knowingly and with reckless disregard for the rights of Huminski have for a decade forwarded criminal matters to a prosecutorial agency that was hopelessly conflicted and failed to take other prudent action concerning the constitutional deprivations such as assigning Haverkoch to cases not prosecuted by Wright or forwarding cases to the Attorney General’s Office.  After judicial determination of Haverkoch’s false swearing in 1986, appellees also failed to take prudent supervisory and disciplinary action with regard to Haverkoch thus exposing Huminski to Haverkoch’s perjured affidavits.

10.
PERJURY IN THE 12/15/87 AFFIDAVIT


The 12/15/97 affidavit of Haverkoch claiming that he went to Bennington County Superior court, “checked out about case #S0087”, and found that “the witness list is the same as the one transferred to U.S. Bankruptcy Court …”, and Ryan was, “listed as a witness … in both cases” is pure perjury.   The record is absolutely clear that there was no “list” at the Superior Court for Haverkoch to “check[ed] out” and compare with the Bankruptcy witness list.  (HB at 4)


Appellees assert that obstruction related to a bankruptcy case would have been actionable under Vermont law.  If so, why wasn’t Huminski simply charged with obstruction of a Bankruptcy Court matter instead of the police and prosecution going through the above gymnastics in their criminal informations and affidavits?  Instead of Haverkoch’s distorted and false 12/15/97 affidavit, the prosecution could have simply changed the name of the court listed on the criminal information to Bankruptcy.  The amended information filed in December of 1997 modified the named court from state District to state Superior.  Odd that the prosecution had a bankruptcy court witness list in hand and they chose to list state superior court in their criminal information along with a contorted and false police affidavit when it was obvious that the locale of the alleged obstruction was an issue in dispute.

11.
CLEARLY ESTABLISHED RIGHT


“Whether a particular decisionmaking procedure is constitutionally defective for want of impartiality will depend on many factors, among which are the character of the decision being made, the nature of the individual and governmental interests at stake, and the feasibility of alternative procedures.” Wolkenstein v. Reville, 694 F.2d 35 (2nd Cir. 11/18/1982) (citations omitted)  In the instant case, the decision being made by State’s Attorney Wright was whether to believe his closest friends’ affidavits were truthful or perjuries and then to author (or not) a criminal information to be submitted to a judicial authority for probable cause determination.  The government and individual interests involved were law enforcement and liberty.  As an alternative, the Bennington defendants or State’s Attorney Wright could have merely forwarded the case to the Vermont Attorney General’s office for prosecution as Wright did in 1986 because of his friendship and associated conflict of interest with Haverkoch.  The Wolkenstein Court continues stating, “As our review of the authorities has shown, due process demands strict impartiality on the part of those who function in a judicial or quasi-judicial capacity.”  Id.  


Willingness of the State’s Attorney to accept a bribe related to the state criminal matter illustrates his intense desire to protect his friend (ill with cancer – now deceased) regardless of any due process considerations. See In re Murchison, 349 U.S. 133, 136, 75 S. Ct. 623, 99 L. Ed. 942 (1955) ("fair trial in a fair tribunal is a basic requirement of due process.").  The word “bribe” is conspicuously absent from appellees’ brief even though Huminski’s principle brief featured acceptance of a bribe as a significant product of the conflict of interest.  Not only is a biased decisionmaker constitutionally unacceptable but "our system of law has always endeavored to prevent even the probability of unfairness."  Withrow v. Larkin, 421 U.S. 35 (citations omitted).  It was Wright’s duty to protect his dying friend from allegations and litigation spawned by Huminski, unfortunately this duty to a lifelong friend conflicts with prosecutorial duties to seek justice.  The Town defendants knew of the conflicts in the local prosecutor’s office and regardless forwarded 13 years of criminal cases into this unconstitutional scenario.

12.
PROBABLE CAUSE / RESOLUTION


The existence, or lack of, probable cause has no bearing on Huminski’s claim that the defendants knowingly and willfully forwarded Huminski’s criminal matter to a hopelessly conflicted prosecutors office as was their custom for the 13 years prior.  As discussed above and in the principle brief all prosecutorial decisions were infected by a conflict of interest from the infancy of the state criminal matter and the state matter is correspondingly constitutionally infirm.  From the first review of police affidavits and documents to the authoring of a criminal information and from the finding of probable cause upon the criminal information, the state proceedings were void due process violations and the state court lacked jurisdiction over the matter.  


As far as the Affidavits of Gauthier and Haverkoch, Haverkoch’s perjury is described above and in the principle brief and above.  Gauthier’s affidavit did not result in an arrest or criminal prosecution or finding of probable cause and contained no material information related to the state criminal matter.  (APP at 39-40)  It contained a vague summary of Haverkoch’s affidavit.  Haverkoch was the sole affiant related to the December, 1997 amended charges, which this matter is largely centered upon.  (APP at 39-40)


The entire state matter is void, therefore it did resolve in Huminski’s favor as it was a legal nullity from its infancy.   To the extent that the appellees rely upon the plea agreement, it constitutes acceptance of a bribe by a state prosecutor, it is a further Due Process violation in it’s own right and it is also void.  Huminski’s counsel entered into settlement negotiations with the State of Vermont pursuant to Town of Newton v. Rumery, 480 U.S. 386(1987).  Huminski was astonished that the State’s attorney failed to recuse when dismissal of a civil lawsuit against the prosecutor himself and his closest friend became a bargaining chip.  Recusal would have allowed the case to proceed in a manner consistent with the ruling of the Rumery Court.  When the prosecutor failed to recuse because of his intense conflict of interest, Huminski’s situation became quite unlike the Rumery case in that conflicts of interest, products of conflicts of interest, prejudice to Huminski and pecuniary advantage for the prosecutor and his friend became apparent and these conflicts infected the proceedings from their inception.

Conclusion

For the foregoing reasons the ruling of the District Court should be reversed.

Dated at Cary, North Carolina this 30th  day of June, 2003.

 _________________________              

Scott Huminski, pro se

111-2c Killam Court

Cary, NC  27513

(919) 481-4663
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