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Lippmar, P.J., Friedmern, Sullivarn, Gonzz_ez, Catterscn, JJ.

f

Kathrvr Jordan, Index 1187857

Plairtitf-Responden.-

—against.-

Ba-ocs Advo-tising

fo

merlsy known oas .
Doterndant -Appe! Lant =

Sates Advertosing Holdinogs
Noefondant. .,

Fleir Zolman BRotherms! LY,

Hon-Trarcy Trcorvenor—foososidont

Drinker Riddle & Rearl, LLp, WashirglLarn, X (Gregory W. Homer, of
Lhe Districl of Columhia Bar, admitted e b wvioe, of ocoansel),

for apoel lanl —respondont.,
Poedowine & Moigor 0 poMew Yook {Zobect AL Mo aber st e 1,

tor responder - appe. Lant,

Kooirn Zoiman Rothermel LI, New York {(Lonronoes . Tezlrow by o f
coungsel), for respondent .

Amcnded Cudgmert, Supreme Court, New York vounty (Rooando 7.
Accsla, Jor, enterod January L0, C0JY, Trter alia, awardin n
plaintiff damages, after jury trial, on her cause of action for

disability discrimination, in Lho srine pa arounts of SZ2,000,330

L

-
i

compensatory and SHo0, 00 poupitive, poos o tornoys’ fees on Lhe

Fl,oandd smwpouicg 2 5L, 000 sanorion

principar total of
against her, and bringing up for rev-ow ar. order, same court anrd

Justice, entered February 27/, ZODA, wh.on dosoed the wotlion Dy

W



defendant Bates Advertisinc Ho_dings, £/k/a ACSR Advertising for

Judgment notwithsiancding the vordict, unanimousl vy moalfiod, on

the lxz

il

, Lhe motiorn granted, the wverdict set aside, ara -“he
Judgnent insofer as it awardesd aamages and atiorneys’ foos

vacatad, and othorwise affirmed, without costo The Clork g

dirtecied to onlbor an amended Codgmont d mexeoing Lhe sanosion and
disminsing Chie comnnlaint..

Foo bl disabl Dby divorimioal for cor ton, poaion il wan
Biived as a sorior wico prosicdent by o omal D Mow Yook Ul
advert lsing aguney, ACLR Advert Daing (ACGRY I Januar v R i bor
workine anoa consiliant. For the company ainee Nevonbor ol f ke
Do ing yodr . doaant DHE s cesponsibd i Do inelecicd providino
Shratogio planning on AUART s acoound o, dn parliouiar on fho Fool
Lecker oarcd Mot eo ouder aoesnl e, Picrineg the summer ol 7904, e
compary merged wibn Batos Advert Soiag Haldingn, USA, Trer (lial e
USAY ard chbonged Tt noame to Baten Actwert Soineg e ddlires, .
Foalntith was terminatoed less than o yvear Tater Sn Maren D905,

noJdanauary 19%6, plaiol LD brought disability, sox and age
disaorimiration charages bofore Lhe Neow York Stato Division of

Humar Rights and tho Foagua. brployvment Opporbunt <y Commss on.,
] ] v ;

Plaint 1l then brougho o lederss action against ACER and Bates

‘For olarity, the company w' 1 be roforred o as AUER
throuchout this mercrandom.



USA, al_.eginrg discharge in viclation of Title VI. of the Civi.
Rights Act of 1964, the Armericans wilk Disabllities Act (ADNY,
the Ages Discriminalion ir Tmployment Act (ADEA), and the New York
Sltate and Clly Buman Rioghts aws.

Crofagust 9, T8990 e Discriol Coort (Rakof t, Jo) grartod

both defenaanto cumnmary dhiamisse of e Toedesal olaints wit

prejudice and dismronsed cho state olaims without oroudioe

Fosreasy Te, 2000, tho judgmen' was affirmed. Mearnwn i | e, T
soptembor 8, TUS0, plaint D0 commerced Chio act Tor under o e
Shata and Cloy Human gkt e Tows (et bve Law *. 26 ansd
Aciministranive Tode ol Chly ool KY O R iay) claimi rep, i resr i,
Loermination of hor omploymoent because sho was porccived o b

disabood. Plaint UL soualtt damages Tor Donl wages and omol iotje

. s levridaar g mioviodd

dist rogg, puni b ive dneiepen and ot ooy’ e
to dismiss one statebe of Dictital Jeng andg ool laleral e b |
qrounds,  rolying on o the fodoerai hooding chal o nlaint il had oot
presented sulfficiont evideonoe to discoredit thelr shaed reason
For her werminat ion.

By decision dated January 8, 2000, Suproeroe Court (Touis

Terk, o) dismissed the acstion, aolding, inter alia, oae
disapility clioim untimely. On appea:, Lhis Court roonas-atoed the

coalm for disapility digcrimination (Jordan v Batos Adv.

Holdings, 292 AD2Z2Jd 2049 120027) .



Subsequently, aftor a jury trial, the plaint:{f was awarded
[l

$2 wi_licr in ecoromic damages for Lermination by RC&R on the

basis of disabilitv. Defendanl ACLR moved for Judgme

=
s

netwithstanding the verdic., remitoitur or a now Lrial. The
court aenicd aofendant’” s motion, @e ool ricg deroendant’ s
suliicioncy argument . Tho court feand 1 hat Poarnti bt bad prove:d

a oprime facie case of tormiat ion basod on preroaivond o salid oy,

and noted gt the Jury's orejection of the NPy L

ST TINMate reasons purmo s an el oronoe ol Gl e ririn it o,

Snyoappeal, delondant docn nol o ratoe any oo wil b
plaint ity prama facic case, bBot mainlaing Lhal chee dicd not

prove that aolendoart 75 prrof terco Do bt il o s w1

protoxiual.

Porr Lhe reasons ot fTorth bl ow, o

e order to rocover under soot ion 296 of DR RRooal bve e Wy
a three pacl anabysis o oroguired o o dotorming wholloer
oraint ot han met his/ner ourder in ostablishitg a disoriminat ion
clalm {(sec Stephonson v o Hoetol paapls. b Rost . Foplos. Uniion Looad
TOU of AFL-000, 6 NY3d 205, 270 2006 . A plaincift 1o ou
dliscririnagtory terminat Lon sobion has che icitial buoradon of
cstablishing a prica facio case of disorininaetion, the burden
then shifts to the defendant to robul tho prima facic case wilh a

.ogitimate reason, and then aca'n shifts o the plaintiff Lo show

12



that defendant’s roasons arc protextual.  The burden of
persuaszon ol the ultimate lssue of discrimination always rorainsz
with the plainuiff (id. ar ZH0=271) .

AL tria., plaintii! cstaplished Lhab che was dlagnosed with
rullipLe sclerosis (M3) in 1997 She Lurther testi{od Lhat sbe
WA LS A cane an g resueltoof o ber M3 owhon ohio owaes qired by ALK
RY s exoculldve vico president Douglas Pidoton oo a4 consu oant o
Nowvember 10973 Wher she was askod aboatl the cane, She aaid i
W cdue Uooa axidine injary. o Zocombor 993, sheomet wilh ACAR
prosident Bteve Boernett and ohicl oporabing of ficor far ry K
wiey ot b oashed obort e e ad 0 sanie cned TR T ARSI T L T VTS B STR
skidng injury Cio. Benmenl oftered nloint S0 4 permaneont ok
whloh Tooouded working on the Foot Locxer acocount. . Shiey woan
subseauen! Ty oade an ceocutive vion prosidont o aboan anncal osalaze s

Accorditg Lo plain i, e Mebroary=March 1990, Doennet
Keontg and Fidoton ropearedly gquestioned hor about. her coe of Lhe
carne and lrguirios abowt che cane were el ol boing made arter

Augual 19240 She fell than they bDolicved she had o disabi ity

and that 1 sne roveaicd tho wwounh sobo wou o e Sired, Howevor,

st dld nou comolalin Lo anyone ol ACEE aboul Lhe laguirics as to

her use ¢ the cane. Plaintiff further testified that, ot a

rehearsal for a client prescriation, Fidoien krockad aover her

13



cane wiich was leaning on ner chair, and laughed w'.n another
exooculive, whilo comment g sarcastically “we'vo got o cripple.”
Jlaintiff alsc did net mention this oomment ro anyone art the
comparny .

nothe surmer of 1804, ACLK morgoed with Hatos, [Le Jparent

W e oA

corpany.  Poainti i tesbifaed that, in Doecoembor D994 Widolen -old

aorobhat AR cancot Yatfoared cveryoanal Do wan newvor pow ] cwesd
or ovi o ualod, pul by the bosinnaag ol 9%, niaint 117 had been
reddeved GEohor ronponsiba b ti s oo the Faleo Lanvder cconnant . Ol
wae subseoauent by toldd el she won boeineg Derminat o 0 el e
Moreh G

Both Bennett and Fidoton, s well as olhor ageney

T, b

P that peeainb i F0 s Tormangt ion wis
Pinanicial oy omat bvated, and thot oo merger ard tue onn o e sewy
coreris had procipitated taye!its ol o larce portion of 1
workforae, including execut ives more highly placoed than
plaintit!,

I

Baton’s torme:r ohicl inancial it bear, Aro 3 Ango

Povsl v ied Phal a0 rosn ot e Bt =AU mwereter,
approximately nal? of the staft gt ACKR wau Lerminatod.  DTARge .o
pelicved that Fildoten had terminated piaintiff as a cost cutoing

measuera 5 noe account plannl aulivities abt Bates ang AUGE wore

duplicative. He ftestifiled zThat in _ate 199%<-carly 1995, *he

24



parert of botn Bates and AC&R, Szatoh! 4 Zaatchi, had _ost mzjor

accounts when Saatchi’s founders left. This roouircd

restructiuring the Bates wer_dwide neoworkx and MAKING DT SONDe.
cuts as o a way ol ocutting costa,

Batoes’ o peoroconnuel manage:r, Anne Yolansor, Lostifiod that

thorae wore many Lavofte for pudgon reasors.  wWhioo i1 was

CusLomdry Lo Lry Lo transtor poople to ro oatoed onuitics, this was
NGt oposnil oo bocause doring D994 bhath oof ACSET S oo rpovabao prarent s
(Goatobi and Batos) owore losing Business.,

ldoten bost Dol chat arourd Phe Lime plaiol il wan
Pornirrated ore ol ARG Loagosn oo, et eo Teiiie T
oGk al o olher goercion, an acl ion o whieh hroatoned AUKRT
viahi b Ty o e Turlher TesUifiod Lhat many jebs woero oo imimat o
Lo avold dupiiaal ton whon ACGH was rorged wilh Ealon. oy
tneluded senior execativons al ACKK such as Koonig, o wicoe
chetrman oo ibs cbiel oporating ol ficer, and anooxecut e uice
prosident, Dhel by Markes. Fidot o acknow oo Chal e
decided o terminatoe piaiet 00 on the grounds Chat She was one of
Lhe moot cxpengive omployecs and Bates already had Meariy b by
pertorsing her planning furction. Fidetor further Lostifiod tbat
plarntift waig not roplaced. Inatead, AUSK proviaocd sorvices to
Footiocker by using Bates’s stafi.,

The defendant’s cverwhsalming arnd consistont evidence of

,_
(93]



finarcial reasons for _avolfs 1n the ~1ght of the merger ard the

-0gs of major client accounts was undisputocd.  Thusg, Lhe Tindirg

thal defendant falled to demonsrcrare a legitimate reason for

terminating olaint it wis against Lhoe woeil gt ol Lo ovidonoe,
vorcover, plaintifl presortod ne ovidence of provext, and so
fatled Lo cortrovert delfondac.’s ovidence of 4 Legisimala
nondisoriminatory roason for hor torminataoen.  On e conl ra Ty,
Proainb i b o kmew odood Fhan e merages ire DR cauned many

e

layaffs for ccoror o reasons. She admittod —oat wien ohe woeo
Lorminat ed, Fobeo Landor, o0 maior aocoant ohe wor koo DT, Wl
consrdering Laxing g bhusiness o sowhore, aod Laal AU woas
oo fimancial poronouron,

Purther, o oplaint (0590 soparat ing momo in Hobroory D9 in

whiloh she goughl reterences aned be! owi bl noelworkineg, nho wreto:s

“Fovobhe ourposes of outside commucioat o, Lo Lhink cooe
Ccorminalion ol my positicon as part ol Lho B3atos UNA ALS]

intograrion would e osetf ioiont
Additioval by, while plaint i ciicived ovidoenoe Crom Fidonon

That a roovdlcapled wonan in her Jarte Z20s-mid 320G, U1 Kosolf,

wag bired tn Noveober 1994 and pull Lo work on the oot Looker

Tn a separate actlon against a formor employer, she had
&.50 vestified that tho reasgor fer her Lermination by ACLR was
“they haac layoffs. They _cst big accounts.”

O



account, performing the plannine fuanction thka-— plair«iff had
performed, therc was rno tescimony as to Lhe erp.cyec’s salary,

By fatling to come forth with any evidence that Nlring Ms.

wias ust o as cpensive, or kot hirzing her and also nsing Batos”
personnel was Jusb as oxpensive as keeplng plaintif ¢ OMpy L Gyad,
plaintiid faiiod bt rect o barden as oo cattor G .

Thus, bocanse there wis re cvidenca o romat de forare e
showing of o Legifimato reasen for tre formioal ey e el el
neojury conld bave reachod The verdict o in Lbig case on oan v o lalr
cnterprelbal o ol Phe cerddonee, Thorotare, 1 ho vordiet war

i

acainst the woiagbl of the ovidenee (Goco Whito v Neow York (! v

S I RV Y DAL TS AT IR I S S A I Shrneee bt wan plainl bty st imane
bardern o prove disorining ion and aion hor burden Lo o Lliat
he profforod Degitinote roason [or ber Corncnal bon wos
protextua., we fird S the polian Lo oset oaside tho werdior

should have Dhoeon granted, Furlher, inasmach as poainiiibl, an oo

rosuiboaf aur decision, i ono o onger Lhe srovas bing aarse v, shee iy

f

oAy Gwdard of o atboarneys

Aot cnt i Led

RO Ua, dnes, 3ONYoo AT, Asn 2004y . Lt e Lhus unnecossary Lo

-
-

resch plaioli it s content 1ong regard g such foos,

inal y, the impositvion ot o zanction of 5%, 000 on =heo

plaintiff was a proper exorcise of dlsorolion.  Plaintifft’s

corduact aftery thoe couvrt directed & b

Ty o doeloermine Ute

1y



arour. of atforneys’ fees was cogreoglous and repcalteo. The record

shows Thzt plaintiff pro se relertlessly bombardoed che court wilh

nd

s

levters end ftaxes accus) ng the cour: of ex parte cormunicatlons,

doeclarine her inotentior to depose the court, and ¢ a Lming Thal

ber now-former trial atborney had commiotod sorious errors

costirg hers il lions Dnodanagos. A

Thengt: the cours rocoari nod

Lhall piaiybl il was procending pro co o afver Lriat, it [iroper ey

Flaant i 0 n numerous (ot tera 1o Che court bolwoecn Mareh ard
Avcust 2606 rosulied in twe majar admonitican of hier by The
CottrtLoGn Apri s U8 200G, s he court ordered by (Lol cifacees i Lhe
Fetbor) not bo contact The coarl or bt araf] vemetpyts s Loy i
proncdineg botore 1, arsl dirootes] Thatl o Lo thione oo ee olhe At
copy detendantes Powever, plaiet 007G redent Tess lalior-writing
A vhat
e dod oot wanl any fuarther communical ton with o the court onntiloa

corcinued untitoAin o cpen o oour s or e 29, L Tudeye ropea

decision wan rondered (Mvoero commurnioat Lan. . Lonobl o1 ol boer [orem
your doector or g proposal bo osapmiloa o enlov. . Ll b VO T Junt
leawe me o lane ™y .

Thoeoconrt S oo lear st emerl nelw i bt el e, by T ber shgled

dry TR UG, plaint T owain Juslion Aot ol ox e L

Comnn boa L iarns {0 YMahame el cwbor T yons Do the ot bor

way”y, complainen of U be odesd ay Inocleciding Lhe oo nattos, angd
anxed Lhao be transfor 10 te arcther judge.  On Avgus: D2, 2006 .
proalntifi moved to “recall

e

Lhe cour:’s doecisoon, recapping hor

letier accuasations; moved, using strocg . anguade, fLor Justioe
Acosta’s recunal on the fee malter on the ground of bilas: ard

scught administrative relicfl from ancthor Justice whersupon “ho

court sanctioncd plaintiil, chronicling nlaintifi’s

1
communications espceciasly the July 18, 2006 letar.



opserved thal she was nevertholess orliged <o corply with court

crocrs and not make bascoless accusal iors regarding Lhe court’s

integrity.

THIS CONSTITUTES THE DECISLON AND OROIFR
O THE SUPREMN COURT, APPRFLLATN 21V 5T0N o WIRET DIMPARTMENT .

I
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FOR IMMEDIATE RELFASE:
February 5, 2009

EN.D. CONDEMNS PATTERSON APPOINTMENT OF JUDGE LIPPMAN AS
CHIEF JURIST FOR COURT OF APPEALS; CITES “CASE FIXING”

12N ) has publicly condemned Governor
Patrerson’s appointment of Judge JTonathon Lippman to head the Court of Appeals as o
blatantly political mancuver aimed at gutting the state’s anti-discrimination laws and
making 1t casier for employers to Justity discriminatory acts at a time when the SOVCTIROr
admits the York Courts desperately need “judictal reform™. Passing over unother
cminently qualified female jurist. acting Chiet Judge Carmen Cirpatrick, a female
Iispanie jurist whom Patterson characterized as a “trailblazer lor women™ along witl
outgoing Chicl Judge Judith Kaye. Governor Patterson appointed Judge Lippian under
the usual cloak ol expediency and seereey that has accompanicd virtually all of his
appomtments. The appointment follows Caroline Kennedy™s abrupt and mysierious
withdrawal alter mecting with the Governor,

N President. Kathryn Tordan, stated that she personally is personally
familar with the politics ol Judee Lippman who she has claimed has Irequently
legislated from the beneh™ when it suited his purpose. “Lippcns represents cvervifing
that we dor twant in jurvisty ai this critical time when politics. corruption and CrOaVism
are finally being vetted from our covernment. e personally has rendered decivions that
frave veeakened the Anti Discriminatios laws in this stato ciid fixed frry: cases on appeal
fegisfating changes 1o the Law fronr the bench ™ Further Jordan claimed. ) udge Lippman

Lippman was part ol a panel of First Department judges who reversed a jury
verdict that Jordan waon in April 2005 in her case of disability disceimination against
W' Grroup™s Bales Advertising AC&R in December ot 2007, Although the evidence ol
diserimination was indisputable. with senior senior executives it AC&R and Bates
admitting in sworn depositions o knowing about the discrimination and failing o take
any remedial action. WPP. which publishes an Code of Conduct that precludes
diserimination. decided o ~appeal™ the case ~on the Taw™ even though Drinker Biddle.
WP s uttorneys. had agreed (o the jury insteuctions. Customarily this kind of frivolous
appeal by a defendant employer would be dismissed as legally deficient. The First
Department panel mcluding Judge Lippman not only granted the appeal but vocalized a
¢lear bias ubout the case. Linder New York Law jurists are required to recuse themselves
it they have a bias about a cuse. Lippman and his Iellow jurists retused to recuse
themselves and instead manipulated tacts and law to contorm with their biases and
“legislute trom the beneh™ adverse changes to the legal standard for proving pretext in
discrimination cases.  On appeal by WPP. Judge Lippman issued a decision attacking
Jordan, a disabled litigant with Multiple Sclerosis. for complaining about the conduct of°
the triel judge who upheld the jury verdict. Honorable Rolando Acosta. presumptively
characterizing her complaints as “baseless allegations™.  Jordan has consistently denied



that her allegations were baseless and asserted that they were directed at her to divert
attention from judicial misconduct.  Jordan, who took a voluntary polygraph. complained
that Acosta held “ex parte™ meetings with Jordan's discharged counsel and threatened her
with sanctions if she did not concede 10 his demands regarding her former attorney.
Jordan has repeatedly asserted that Acosta abused his authority by allowing her
discharged attorney aceess o influence him and acting to intimidate her into conceding to
his demands regarding her discharged attorney s demands for over a million dollars in
legal Tees. After Judge Acosta attacked her in his Final Judgment as “contemptuous™ tor
naking the same “hascless™ allegations. he finally recused himsel! but not before
damaging Jordan’s credibility.  There is an ongoing debate as to whether Acosta s
ruthless actions were simply lack of judicial restraint or whether he was signaling a
change o allegiance to his new First Department collecagues. Acosta. who rose through
the ranks of the Homan Rights Division. was promoted shortly alter the attuck on Jordan
to the First Departintent.

During Jordan’s case on appeal by WPP (o the First Department Appellate
Division. Judge Tippman and the pancl made no attempt to mvestigate the veracity ot
Acosta’s attacks or his motivation (atter upholding the jury verdict) and adopted Judge
Acostis position as fuel. Thev then wrote a decision that “read like something out ol g
F960°s employment manual™ Jordan said. and which eriticized Jordan for ~nol telling
anyone” she was disabled at the time of her hire or during the period she claimed she was
being harassed about being “a cripple™ by her supcrvisors. They alse paraphrased her
testimony and manipuiated the facts 1o support their operative bigs, Lippman’s
Deciston completely disrepgarded all ot the evidence ol discrimination. meluding sworn
admissions from senior management that they knew Jordan was being harassed based on
the pereeption ol her being disabled, but wok no remedial action, sworn admissions by
the Decision Maker that he “did not know il it was more cost elTeclive™ o fire Jordan or
not.and completely disregarded Jordan™s own testimony that there was no 17EO
department 1o “complain to™. Insteud, they foeused on the adnussibility of a minor
document attesting to Jordan™s non disabled replacement’s compensation. paraphrased
Jordan™s testimony, blamed her for not reporting the discrimination 1o her harassers. and
hung their fegal argument on the fact that the emplover clainied they had “financial
problems™ and that it was more “cost eitective™ o fire Jordan. a et that was never
proven. Jordin an EVP and the only disabled exceutive at the time at AC&R (the sister
ageney for Estee Lauder and Foot Locker at the time), was also passed over tor the op
Bales Planning job, although she was proven o be qualified.  Jordan was not able to
prove the “failure o promote™ claim atter WPP's Tawvers at Drinker Biddle suppressed
evidenice and lied about the relationship between the agencies during discovery.

" The case was tixed”™, Jordan claims.

WIP™s dectsion to try the case. knowing that excentives had admitted wrongdoing
1 swern depositions. was considered {rivolous at the time. In Apnil 2005 after an 11 day
Jury trial, aoverdiet was rendered against WPP/A3ates for the “wrongful discharge™ cause
ofaction and a $2.3M award rendered. The damages were 60% reduced trom the
“muke whole™ expert report.

However, it was the decision to appeal the verdiet. knowing that WPP's attornevs
at Drinker Biddle had agreed (o the jury instructions. or the law ol the case that raised
eyebrows. Under the law. ifa party agrees to the jury instructions they cannot then go



back and contest the outcome based on “legal error™ as WPP did.  Normally a case like
this would be rejected as trivolous and WPP would have been sanctioned.  Instead.
Lippmar and the rest of the First Department panel. reversed the jury verdict and
cffectively legislated new law that significantly weakened the ADA and Title VIT b
allowing employers to simply assert a “legitimate reason™ (like financial reasons) as
pretext to dispose of allegations of discrimination.

Under Tippman’s order. all an emiployer has to do to dismiss a charge of
diserimination is o proffer, but not prove. a ~legitimate reason™ and this rebuts am
evidenee of discriminatory acts or motivation.  Jordan and her appellate attorney Robert
Mueister have repeatedly argued that this is a misinterpretation and misapplication of the
MceDonnell Douglas standard and argued in their briets o the New York Court of
Appeals that the Decision by the First Department Appellate Division to reverse the jury
verdict waslegal error™ and intended 1o undermine the ADA and Fitle VL The New
York Court of Appeals refused (o hear Jordan™s appeal even though she and Meister
proved that “courts outside New York™ have aligned around a more lair and meaning(ul
standard, the “real reason™ standard Tor proving pretext. which requires that (he
cmplover’s motivation be considered in assessing discrimination. The same week
NYCOA rejected Jordun™s petition it heard the Bianca Jagger eviction cuse.

To add more intrigue and suspicion to the judicial appointment process. Jordan's
tnal judge Honorable Rolando Acosta was appointed by Elliot Spitzer to the First
Department during the pertod when he attacked her complaints about him, unbeknownst
te Jordan at the time. - Acosta, fike Lippman, had violated several of the Codes ol
Conduct that yudges are required (o adhere o, The First Department panel which
meladed Lippman ignored these Codes when they relused (o recuse themselves but then
openly attacked Jordan in their Opinion,

“Lhereis no mechanisn for ehecking the authority of the judiciary ", Jordan has
argued. “hdees hasically Bave mitless cuthoriiy, This by definition encourages and
crables corruption aid abuse of power ™,

The only regulatory body averseeing the judicial system is the Commission on
Judicial Conduct. abody whose lead investigator interviews judees and attorneys on
cable televiston, a clear contlict of interest,

FEN.D. plans to publish all ol the Decisions by Lippman and all ol the [acts upon
which he “relicd™  “Nose the juryv will he the Court of Public Opinion™ . Jordan asscerted.

Jordan. swho has been relentlessly attacked by these jurists over the Tast 13 vears.
ts actually o high protile socially and politically connected individual who has repeatedly
asserted that she 1s “wof amti emplover. just anti-discrimination. There s a world of
difference . She also cautions that in these challenging cconomic times that
“diserimination will be on the vise und emplovers need 1o be especially alert and learn
Srom fustorv. nof repeat 170 Jordan, who has been a high level exee hersel [ does not
propusc that employers replace highly qualified employees with disabled applicants. but
that the Disabled are given un “equal opportunity”™ for consideration. “7huat is the Law™.
Jordan said. “and it iy not being enforced ™ Jordan helieves that the actions of the First
Departiment are inconsistent with the intentions of the Supreme Court especially with
respect to “legislating from the bench™. Studies show disabled workers are more
productive and more loval than non disabled workers. Jordan said.



Govemor Patterson decision to appoint Judge Lippman as the highest Judge in
New York is clearly intended 1o send a message that he will oppose President Obama's
“change™ agenda on the judicial front, “udge Lippman i obviousiy an intelligent juri.
hut inteliipence alone iy nOl the criteria, W need judges whe heve (CSrine and respect
Jorihe Liny™ Jordan stated. “The probiom is the judicial selection process jiself which
s amhierently flawed. and SIACks of cronvism, sexism and corruption, Ay long ax it justice
ISR Jeopardy. XN will continge 10 fighi for change

* ok ok
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He was widely considered to be the choice favored by Ms. Kave, whe was forced slep
down at the end of last year after reaching the mandatory retiement age of 70, Ms. Kayve
served 25 years on the court and 15 years as chief judge, the longest tenere of any clief

Judye [n stale history,

Justice Lippman also has the support of Sheldon Silver, the speaker of the Assembly and u
Manhattan Democrat.

Justice Lippman served urder Ms, Kave as the state’s chief administrative judge from 1996
through 2007. As a confidant of Ms. Kaye's, Justice Lippman is expected to continue some
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of the innovative approaches thal Ms. Kaye championed, like drug courts and domestic

viclence courts.

“He was o vital partner in thuse injtiatives,” Ms, Kaye said Tuesday in an inlerviesy,

“Ieeuldn't be happier,” she added. “I think he has g proven guality both on the judicial end
and on the administrative end.”

Ms. Kaye said Justice Lippman would be part ieularly effective during the ceonomic
downturn.

“In these very difficult times, 1 always relied on hin for his unique familiarity with the
budget,” she said, “He knows how every penny i spent in the court system.”
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stitte Supreme Courl fora avear lerm, Gov. it Sptteer assipniced Justice Tippan to the

appellate divigion in May 2007,
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End Discrimination Now (E.N.D.)
934 Lexinglon Avenue
Suite 502
New York NY 10021
917 396 2319

Febroary 10, 2004

HONORABLE GOVERNOR DAVID AL PATTERSON
State Capitol
Albany, NY 12224

Re: URGENT : Proposed Nomination of Judge Jonathan Lippman
s Chiet Justice of New York Court of Appeals

Dlear Crovernor Patterson:

I am contactime you on behalf ol LN.D. on a matter of supreme urgeney: your proposcd
appomtment of Judge Jonathon Lipmman. and vour recognition that the judicial
nonunation process needs (o be reformed. . We strongly oppose the appevintment of
Judge Jonathon Lippman as Chief Judge for the New York Court of Appeals. We
believe appointing Judge Lippman would be catastrophic to the interests of people in
protected classes in the workplace and those Icading the light against discrimination.
Judge Lippman has proven himsell to be w ruthless manipulator ot judicial power with the
goal ol undermining the nation™s inti-discrimination laws,  Diserimination, especially
against the disabled, will be rampant and we need tough anti-discrimination jurists who
can work with emplovers collaboratively but still enforee our laws,  Judge Lippman has

proven himsell to be unqualificd for such a role.

We de support judicial reform however and hope that a “judicial czar™ is appointed in the
near future who is not part ol the insular corrupt judicial and legal svstem.  There has
been asteady detertoration in the guality and integrity of judges in New York and the
tatlure of these jurists to eaforce our nation’s and states laws.  Judges now feel entitied to
fix cases for employers, with the expectation that benetits like “recommendations™ will
be rendered in the tuture. Judge Lippman is one of these jurists.  Because of fudge

I ippman, employers are publishing 1710 policies that are ™toothiess ligers™ and that they
have no intention of honoring nor attempting o entorce. This 1s why there has been no
improvement in the status of the [isabled or other protected classes.  Our judicial
system has been hijacked by ambitious opportunists. There has never been a more
critical time in our country for the need 1o protect people in protected classes and enforce
our laws.



My Experience with Judge Lippman:

[ personally am a disabled woman who has Multiple Sclerorsis.  For the last 13 vears |
have beer involved i a litigation against an employver (WPP's Bates Advertising/ AC&R
which is no longer operating in the US) who diseriminated against me when 1 was an
Fxecutive Viee President on the basis of my perceived disabibity. | was routinely referred
(o as “a erpple”. excluded and 1solated. subjected to inttmidation and threats about my
need o deploy a cane to ambulate, and cventually 1erminated. 1 iled a lawsuit in 1996,
WP did not want to settle despite knowing that members of management had admitted
(o knewing about the discnmimation and lailed to take any remediad action. We tried the
case in April 2005 and [ predictably won affer an 11 day jury trial. My adversaries.
represented by Drinker Biddle, who cheated and obstructed my discovery. hand picked
the jury and agreed Lo the jury instructions or the “law ol the case™  Their deceptions
resulted moa 60% reduction ol the damages that would have made me whole. The jury
wanted to award me the full amount but the discovery deceptions and other frauds
precluded this, Despite the fact that WP secured (his reduction, they decided 1o appeal
the case. Given the Tact that the jury instructions were agreed to, therr apphication should
have been rejected as Involous by the Tirst Departmient Appellate Division.  [nstead. the
pane! of five white males, includimg Judge Fappman, dectded to ceverse the jury verdiet.
altepediy because the case “lailed as a matter of Taw™, and instead re-wrote the laws on
diserimination m their Dectsion. In their decision. the panel was more concerned that |
had made “bascless allegutions™ agamst a Jurist that was up Lor appomtment o the First
Department (Honorable Rolando Acostu, the trial judge on my case. was nomunated by
ot Spitzer to the st Department during (he peniod [made my complaint), then they
were about the fact that there was hard evidence ot discrimination by the emiployer.

[ he detals of that deciston can be tound al the following hink:

Why the Jordan v. Bates case was imporiant:

Lins dectston eftectively changed the Tas on proving pretext in diserimination cases,

By deploving the diversion ot the dispute with the trial judge. and several inaceurate and
outmaded beliets about the disabled. Judge Lippman and his panel cloaked their scheme
to re-legislate the laws on proving discrimination under ostensible ootrage about a tellow
Jurist oeing eriticized. According to the alore-cited Lippinan decision, all an employer
has to do now 1o dispose of an allegation ot discrimination (and this would atfect ALLL
classes urder Title VI ADA et al) ts to protter, but not prove, that they had a “legitimate
reason” for the termination of the person in the protected ciass.  In my case, Aathrin
Jordan v, Butes Advertising | the “legitimate reason” my employer proticred was that
“tinancial problems™ that were attendant with a merger and led to layvoits in nud 1994 ot
“non client tace™ employecs. and that it was more “cost etlective™ Lo lire a disabled
manager and replace them with “several™ non disabled managers. There were several
problems with this “theory™ that Drinker Biddle concocted and Lippman adopted:



Further. they adopted verbatim the flawed and fictional facts that my adversary deploved.
including paraphrased testimony and “blame the victim™ interpretations of the facts.

to Justify their decision. (There was also incredible gender bias in the intimations about
my veracity and integrity).  Most egregiously they substituted their ovwn opinions ubout
the evidence for the jury's with the clear objective of enubling the emplover s blatunt
violations of the ADA. Their entire legal argument hung on the omission of a single
picee ot evidenee, the documentation of my replacement’s compensation. from the
record. while disregarding not only all of my sworn testimony but the corroborating
testimony that members of management attested to which indisputably proved the
ciployer was motvated by discrimination and that this was the “real reason™ for the
ternunation,

We took this arpument fo the New York Count of Appeals atter Judge Lippman
issucd his Opimton, but the NYCOA was busy with the Bianca Jagger eviction case that
week. They dechined 1o hear the most important discrimination case in the history of this
state iy decades. The legal stundard for proving pretext in diserimination cases is not g
minor issie. - We proved that courts outside New York were aligning around the “real
reason” stundard. not the “legitmate reason” standard. There can be only one reason
why NYCOA would decline (o hear o case that would altecet the Tives ol millions ol New
Yorkers, ind change the laws on diserimination Torever. They knew the case was lixed
and they knew it was a power play by Judge Lippmin ot the First Department. Bu
NYCOA did not rise 1o the challenge. They looked the other way . knowing the case was
Fixed.

Governor. please do not appoint Judge Lippman as Chiel Turist for the New York
Cowrt ol Appeals. Judge Lippman witl destroy the human rights agenda in this state. 11e
will signal to every employer with a “wink™ that IO policies are wallpaper. nothing
clse. While we appreciate that the appointiment must be a balanced one. we do not
believe that Judge Eippman is a balanced jurist. . We admire his intellectual prowess but
it is unfortunately deployed under an insidious and subversive agenda,

Finally. we provide some important links below. as well as my personal email
address for expeditious communication. We will publicly oppose this appointment it it is
ciieeted.

Sineerely.

Kathryn Grace Jordan
PRESIDENT AND FOUNDER
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