DECEMEER 08, 2006
POLYGRAPH EXAMINATION OF. KATHRYN JORDAN
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On December 08, 2008, Kathryn Jordan voluntarily submitted to & polygrapn
examination at the offices of A1 Investigations. located a 2500 Hollywood Boulevarg
Sulte 308, Hollywood Florda, 23020

Befare the pre-test nterview. Mg Jordan signed a form stating that she had been
advised of her nghts and was taking this examination voluntaritv. Ihis form is o voluntary
consent forin incorporated s part ot our office file

Ms. Jordan was born on Decemper 12,1 N Manhattan, New Yok,

Ms Jordan has an addross ot - M Beach,
Florida,

Ms Jordan's' sceal SCoUrity nun her g
Ms Jordan s' Florida driver's license number s
Ms. dorcan fook medication for Ma Prorte this examin:tion. F'Qe_-:g_';ar(ling her health,

she stated that she 1s in good health. She had hours 6 of restiulsleep  Her blood pressire
was 117 over 72 and her pulse was 6
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DECEMBER 08, 2006

POLYGRAPH EXAMINA TION OF:; KATHRYN JORDAN

_The facts of t_hls case were provided by Ms Jordan, in the form of e-1mail memos and
a meeting at the offices of A-1 Investigations. The facts are as follows:

Ms Jorgan seeks to prove. that she was telling the truth when she recently attested

to Hmproper ex-parte discussions between her former attorney.

Larry Lebowitz, and the trial

judge Rolando Acosta. Ms Jordan was present at one of these meetings on Aprii 3, 2006
and wanted to attest to two ultimatums that were delivered to her by the Judge:

1) That Judge Acosta threatencd to act as

a fact witness” on any

maipractice or breacih of contract case that Ms Jordan might bring

against Mr. {_ebowitz and,

2) That Judge Acosta might adjudicate the same

Ms Jordan believes these threat. were intended to intimidate her Into accedng to
the Judge s desires and Mi Lebowitz demands for contingett legal fees whieh the Judge
knew Jordan disputed. Whle the Judge went on record as stating that he <new the dispute
was nol before him, his actions were o mvolve nimself in the dispute and allow himself to
be influenced by Mi. Lebowitz. He went a5 far as fabeling Jorgan as ‘contEmptucus” when

she communicated her concemns (e himr ahout the continued

Ex parte role M Lebowitz

played in the case, after he was terminated and had no sanctioned roje

Ms Lordan felt that bocause of the Judge's position that any issue of fact might be
unfairly biased in the Judge’s tavor M Jordan hopes her submission 1o this voluntary
nolygraph test. administored Dy an objective third party experl. might corcoborate the

truthfulness of her statements
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Following the pre-test INterview and a thorough review of the questions to be ysed
or the examination_ the following pertir ent test questions were propounded to the subject
aurnng the course of the potygraph examination:

K91 "On or about 3. April 2006, were you asked to be resent durng an ex-parte
meeting with Judge Acosta and Mr | ebowiz?"
"Yeg "

R3) "Diet Judge Acosta threaten (o act as a ‘tact witness agamst you” i any case
yuu might hnng against Mr. Lebowitz it you pursued your dispute about the contingent
feeg?”

Yy

REY"Did Judge Acosta adwis: SYou that he would adjudicate ths caseif twentto trial
Inregard to Mr L ebowt, "
Yes

R8) "Dia Judge Acosta criticize o for callinyg his slerk and complaining about Mr
Lebowits's ex-parte discussion Oroosabout 3OApH 2006 as ‘mapprapriate
Yy "

N view of the foregomng, it 1« the XQMUNEr's opimon, basedd upon the subjects
POlygraph ¢harts, that there was 10 dezception mvolved i ary of the pertinent tost
aqueshans

Rospecthly subimitted

Lantaet Straingg .
e Polyqraphis
. _'_,:./ ‘/

J
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January 18, 1994

Kathryn Jordan
422 FEast 72nd Street, suite 4p
New York, KNew York 10021

Dear Kathryn:

I am taking this opportunity to thank You for your input and
serious commitment to the work or the Governor'sg Task Force an
Sexual Harassment.

Enclosed is a copy of the fipal report of the Task Force. The
report represents eighteen months of Public hearings and meetings
research and discussion. We welcome your critical review of the
report, and invite You to make your comments known to us.

We believe that it is €ssential that all of us through our
various spheres of influence - individuals anq religious
organizations, bublic  ang private employers, unions and
professional erganizations, educational institutions and community
groups - act in unison to eliminate sexual harassment .

|

Thank you for your commitment on this Very important issue,

and best wishes for a happy and healthy 1994

Sincerely,

Jazquelyn J. Hawkins
Deputy Director
Governor's Task Force on
Sexual Harassment

encl,
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COURT OF APPEALS
STATE OF NEW YORK, COUNTY OF NEW YORK
- X

KATHRYN JORDAN,
Appellant-Plaintift-Respondent,

v. Index No. 118785/99
NOTICE, OF MOTION
TO RE-ARGUE
LEAVE TO APPEAL

BATES ADVERTISING HOPDINGS, INC,

Fh/a AC&R ADVERTISING, INC,

Appellee-Delendants,

PLEASE TAKFE NOTICE that, upon the arinexed statement
pursuant to Rules 500.21 and 500.22 of'the Court of Appeals Civil Rules of
Procedure. signed September 10", 2008, Appellant-Plaintiff-Respondent Pro
Se Kathryn Jordan, will move this Court at the Court of Appeals Tlall,
Albany, New York, on September 22 2008 for an Order granting leave to
Re-Argue the Motion for Leave to Appeal from the Order of the Appeliate
Division of the First Department dated December 27" 2007.

Pursuant to the Court’s Rules answering papers. if any. musl be
served and filed in the Court of Appcals ono or betore the return date of the

Motion.

I-2



By:

Kathryn Jordan
APPELLANT-PLAINTIFF
340 Royal Poinciana Way
Suite 317-360

Palm Beach FI. 33480

917 596 4617

TO: Cierk of the Court of Appeals
Court of Appeals 1all
290 bagle Street
Albany NY 12207

Cirecory Homer

Drinker Biddle

1500 K Street, NW, Suite 1100
Washigton DC 20008

Counsel Jor Appellee-Defendants

And  Klein Zellman
485 Madison Avenue
New York NY 10022
Non Party Intervenor Respondent



STATEMENT IN SUPPORT OF MOTION

PROCEDURAL CONTEXT

On May 11", 2008, Appellant filed a timely Motion for Leave
to Appeal to this Court,  On August 28", this Court denied Leave to Appeal.
Appellant has sharpened the 1ssues raised by this case, Kathryn Jordan v,
Bates Advertising et al, a perceived disability case involving the legal
standard for proving “pretext”, where the verdict was rendered for the
Plaintift after an 11 day jury trial, and overturned based upon the First
Department’s interpretation of the facts as applied under “Stephenson v.
Hotel Eimployees™, and as such, illuminates the Tact that New York case law
i this arca continues to be inconsistent with other states and with the intent
ol the original Supreme Court cases upon which the standard was lounded.
Given the implications tor all future disablity and Title VI cases, we
continue to betieve 1t is meritous of this Court’s review especially given the

relaxed standards tor employer compliance that this case law poses.

HISTORY OF THE LEGAL ISSUE

For literally 40 years since Congress enacted Title VI, the
Courts have grappled with the issue of the burden of proot in discrimination

cases, and how to instruct juries with determing whether employers have



violated the law.  The issue of how to interpret our nation’s anti-
discrimination laws is not only onc of the nation’s highest priority. but it is
an extremely complex area of the taw and one fraught with sensitive issues
on both sides of the taw.  Eftorts by the Supreme Court, including Reeves (a
“sham excuse”™ permits inference that the employer is attempting to cover up
a discriminatory motive and explore the employer™s “real reason™) and

L

Burdine (it the “proftered reason was not the true reason™. .. then the victim
of discrimination “either (proves) that a discriminatory motive more lifely
motivated the employer, or was unworthy of credence”, 1o resolve this
condundrum have not succeeded.  Because of the overweight that judges
often place upon not “second guessing”™ employer business decisions, this
has Ted to many lower courts dismissing bona fide discrimination cases
before trial, or reversing them: after jury verdict, even where extensive
evidence of discrimination was proven, it the plaintft did not “direct proot™
that an emplover’s motive was discrimination.

The Kathryn Jordan v. Bates Advertising case Is an excellert example
ol the two sides of this legal controversy, and stmilar to Reeeves in that the
Fitth Circuit atso overturned « jury verdict after disregarding evidence of

[

discrimination and while also ignoring the defects in the “legitimate reason™.

Jordan was the prevailing party after an 11 day jury trial (and after 13 years



of litigation) only to have her case overturned by the First Department,
which cited Siepfrienson, a New York discrimination case, which required
that a ptatnutf must disprove the emplover’s “legitimate reason™ o prove

L

discrimination.  In Reeves, like Jordan, the “insufticient evidence™ holding
was also the result of disregarding evidence favorable to Reeves™s prima
Iacie case.  Stephenson poses an even greater risk, as if it is upheld,
cmployers could avoid lability simply by proving that thewr “legitimate
reason” was “true”. We helieve that unfess this Court addresses this critical

[N

issue of proving pretext”™ and adopis the “real reason™ model, not only will
we continue to see more ury verdicts disturbed  we could face decades more
ol wheel spinning, and worse, employers undermining the nation’s anti-

diserumnmation laws.

QUESTION FOR REVIEW

SHOULD TiHE NEW YORK COURT OF APPEALS REVIEW TTIE STEPHENSON

SIRIPAREELET STANDARD FOR FROVING THSCRIMINATION, IN PARTICULAR 111

LEGAL BURDEN FOR PROVING “PRETEX T, WHICH RELIES UPON THE

EMPLOYLER'S ABILITY TO REBUT AN ALLEGA TTON OF IMSCRIMINA FION SOLEY BY,

PROVING THAT THE L EGITIMA TE REASON" FOR THE ADVERSE EMPLOYMENT

ACTION WAS "TRUE”, GIVEN RECENT OUT OF STATE DECISIONS THAT APPEAR




TOBLTTER CLARIFY THIS CHALLENGING AND EVOLVING AREA OF THE 1LAW

1HROUGH THE "REAL REASONT MODLL, 7

ARGUMENT

I. 'The Court of Appeals should have granted leave to appeal because
the issuc of the burden of proo! for “pretext™ in discrimination cases
continucs (o e inconsistentiv adjudicared by the courts of New York, despite
the United States Supreme Court’s rulings aiimed at resolution of this ceritical
1ssuc (Burdine, McDonnell Douglas, Reeves), while Courts outside of New
York (C1, NJ, MDD have consistently aligned with the “two ways™ of
proving pretext standard, as the jury was charged here but which standard
the Fiest Department rejected.

A. The New York Court of Appeals should consider adopting the
“two ways” standard tor proving discrimination as it is more consistent with
the intent of the federal anti-discrimination laws than the flawed Stephenson
model which erroncously relies upon disproving the “legitimate reason™.

‘The First Department cited  a “tripartite” burden of proof” scheme as
applicable to the instant matier:

A pluintiff in a discrimination termination uction has the initial
burden of estublishing a prima facie case of discrimination, the burden then

shifts 1o the defendant 1o rebur the prima facie case with a legitimate reason,
and then shifts again to the plaintiff to show that the defendant’s reasons



were pretextual.  The burden of persuasion alwavs remains with the
plaintif}. (Stephenson v. Hotel Emplovees, 6 NY3d 265, 270 (20006).

However, the problem with this standard is that it does not precisely

define how “pretext™ is established, which is the reason why so many New

York courts have labored over this issue.  The Decision by the lirst

Departiment concluded that Plaintitt not only had to prove her prima facie

case ol discrimination but she had o disprove the “legitimate reason™ in

8

order to prove “pretext”™. As arpued in our Motion for Leave to Appeal, we
continue to mamtain that there are actually lwo ways to prove pretext, 1)
which provides tor the opportunity 10 prove that the employer’s “legitimate
reason” was cither false, or “unworthy of credence™ and henee an attempt to
mask a discriminatory motive, and 2)  that reguires proving that the
proferred “legitimale reason”™ was not the “real reason™ and that the
employer was really motivated by discrimination.'  Under this latter
appreach, an employer’s proterred reason could very well be factually
“true”, but it could also not be the “real reason™ the adverse employment
action was taken, or it was not the “determining factor™.  The latter 1s

exactly how the jury was charged by the trial court in the underlying Jordan

v, Bates matter.

Again, there can be more than one determining factor in anv decision.
Therefore, Ms. Jordan need not prove that her perceived disabilitv was the
only reason for defendant’s decision.  Ms. Jordan's perceived disability is a



determining factor if Ms. Jordan's emplovment would not have been
terminated but for defendant s perception of being disabled.

In other words, a perceived disabiline is a determining fuctor if it
made a difference in whether or not she would have been terminated

Ms . Jordan has the burden of establishing bv a preponderance of the
cvidence that the recent offer (sic. reason offered) by defendants was not
reallv the reason she was terminated and that defendants perceived her to
have a disabilitv and that that perception was a determining factor in the
decision,

Appcllee/Detendant Bates did not object to the jury charge (R 1056-
7). T he case was tried as a “real reason™ or determining factor-pretext case.

l.ike many ot the New York Courts, the First Department concluded
that Jordan failed to prove discrimination because she allegedly failed to
“cast i doubt” ACR’s “legitimate reason™ that “her position was being
eliminated as a cost cutting measure™. In fact, it s ¢lear that New York
courts have indeed adopted this “disprove the legitimate reason™ standard
widely:

Pretext is established “when it is shown both that the reason was fulse
anicd that discrimination was the real reason” . Uerrante v. American Lung 90
NY 2d 623.630 (1997).

Pretext iy established swwhen “both the stated reasons were fulse and

that discrimination was the real reason”’ Forrvest v, Jewish Guild for Blind
(3 NY 3d 295, 305 2002

1o We would also argue thal there is really only one teuly valid approach as any approach that
allows a litigant to prove discrimination simply by proving that the “legitimate reason™ is tilse s
equally flawed.



It is not surprising to see this inconsistency when the United States Supreme
Court 1tselt has struggled with this issue:

A plaintiff must have the opportunity (o demonstrate that the proffered
reason was not the true reason (Texas Dept Commurity v. Burdine 450 US
248236 (1981).

The factfinder's dishelict of the reasons .. together with a prima fuacic
case, suffice 1o show intentional discrimination.  Thus rejection of the
profferced reasons will permit the tricr of fuct to infer the wtimate fact of
intentional discrimation (St Mary's v. Hicks 509 US 502, at 511 1993)

We assert here that this standard is erroncous.  We argue that the
“real reason” standard 1s more consistent with federad anti-diserimination
law. and that the Stephenson standard deployed by the First Departiment
actually departs trom the intent ot the MceDaosnnell Douglas standard.

No better laboratory lor examining the detects of the Stephicnson
approach exists than the instant case and the very analysis performed by the

First Department jurists. ‘The Decision pontificates extensively oncthe facts

2 The Panel cited the testimony ol wop eaceutives who attested o the Taet that ~halt ol the stafl at
ACER was wermiaded™. 1 Turther cited the fact that Jordan was terminated as as “eost cutling
megsure sinee account planning activities at Bates and AC&R were duplicative™ Further it relicd
upon the fuct that ~uround the time that plyntift was terminated one of AC&R s blggest accounts,
Estee Lauder was “looking at other agencies™ an action that threatened AC&R™s viability™
Finally the panel adopted Fidoten’s, lordan™s supervisor, testimony that he had teeminated her
because “she was one ol the most eapensive emplovees and Bates already had many others
perfornung her planning function™, Ihis Tovus on disproving the legitimate reason. withouwt
regard tor proving swhat the motives of the employer were, is the problem with this analysis. The
panel abso erred in concluding that the “layolts™ that were effected between Spring and August
1994 (0 address the tinancial problems ot the agency was related o Jordan™s teenmiination in
March 1995, lurther, there was not “already..many others performing her tunction”™ when the
decision was made to terminate ber, 10 was proven at trial that Bates had just started to embark
oir g major hinng campaign at the time Jordan was tired as EVP, Planning at AC&R. So there
was no Planning Department to be duplicative with,

10



around the reduction in force required by the merger of Bates and AC&R
(Decision p. 4-6) that occurred nine months prior to Jordan's termination.
Putting aside the numerous errors in fact and timing” that, if corrected,
would have proven that Jordan did disprove the legitimate reason, the
Decision of the First Department clearly and erroncously concluded that the

alleged fatlure by Jordan to rebut the emplover’s “fegitimate reason” was

tatal to the burden ol proving pretext.
I'or the reasons cited previously this s simply tlawed, as was the
conclusion ol the I'irst Department based on this flawed model:

Therefore, the verdict was against the weight of the evidence (see
White v New York City Tr. Awuth 40 AD3d 297 (2007).  Since it was
plaintiff’s burden to prove that the proffered legitimate reason for her
termination was prefextual, we find that the motion to scet aside the verdict

should be granted.

[Here the First Department clearly concluded that to prove “pretext”
one not only needed to prove the prima facie case of discrimination and but
that the litigant also had to disprove the “legitimate reason™.  This was not
necessary under the “real reason™ model. (In the Bates case, Jordun actually
did disprove the “legitimate reason™ but the First Department fatled to
recognize this due to its flawed circuitous analysis) .

.

3. The First Departinent concluded that the “overwhelming and consistent evidence of financial
reasons..was undiputed” and that the “tailure 10 come forth with any evidence that hiring
Kosoft. Jordan’s non disabled replacoment) was just as expensive” and the alleged failure to
prove that - asing Bates personnel was just as expensive as keeping Plaintitt employved™



FExamination of how other courts in other states have addressed this

issue is revealing. Under Michigan law, the employee must not merely raise

a triable issue that the emplover’s articulated reason was pretextual, but that

(L was a pretext for unlawful discrimination. | Hopson v Daimier Chrysler Corp. 306
Fld 427, 438-439 {CA 6, 2002), Veenstra v Washtenaw Country Ciub, 466 Mich 155, 166
(2002). Hazle. 464 Mich at 465466, and Town v Michigan Bell Telephone Co, 455 Mich 688. 698

Ironically, the language deployed here underscores the problem with

the clarity of the standard,  “pretextual™ is used to connote “talse™ in the
tirst part of the standard, but “excuse™ or “false motive™ in the latter part.
Further, in proving “pretext”™ Michigan courts look to evidence that may help
estabiish pretext including situations where the employer deviates from its
normal procedure,  makes discriminatory remarks,  offers inconsistent
reasons,  or destroys or conceals evidence. (1 Wells v New Cherokee
Corp, 58 13d 233 (CA 6, 1995), . focegovich, 154 F3d 344 Cooley v
Carmike Cinemas, 25 F3d 1325 (CA 6, 1994); Debrow, 463 Mich at 338
and Aronn v Sedewick Juames of Michigan, Ine. 244 Mich App 289 (2001 ),

CCieera v Borg-Warner, Tne, 280 F3d 579 (CA 0, 2002): Tinker v Sears.
Rochuck & Co, 127 F3Id S19(CA 6, 1997); Byrnic v Countv of Cromwell,
Bd of bd, 245 F3d 93 (CA 2, 2001).

In Connecticut, the discrimination  statute  establishes  that  the

plaintitt™s burden is:

“to demonstrate that the proffered reason was not the true reason for the
emplovment decision. This burden now merges with the ultimate burden

3. ¢eont) oamounted o a Fatlure to giweet her “burden of proot s a matter of law™. This meant
that they pinned the entire burden o proving pretext on one document. that proved the
compensation ol Jordan’s replacement.  This document was not necessary as Fidoten himselt
admitted he “did not kiow™ i 1t was or was not more cost eftective 1o fire Jordan at the time he
made the cecision.  Uhis proof was elicited by Plaintiff under cross examination of Fidoten at
trial.



of persuading the court that the (plaintiff) has been the victim of intentional
discrimination.  The plaintiff may succeed by either directly persuading the
court that a discriminatory reason more likelv motivated the emplover or

indirectiv by showing that the emplover's proffered explanation is unworthy

151156 (2006),

And in Calitornia a similarly advanced perspective is deploved:

“ Prefext may he demonstrated by showing “that the proffered reason
frad vo basis in fuct, the proffered reason did not motivate the discharge, or
the proffered reason was insufficient 10 motivate the discharee” “Pretext
may also be inferred from the timing of the decision, by the identite of the
porson making the decision . (California Fair Emplovment & Houasing v,
Centini Alaminum Corp |22 (cif_ij_)p_{m! O04, 1023, 18 Cal Rptr 3d 9006,
919 (2004).

The Seventh Circuit recently clarified the proper testing process for

proving pretext under Title VI in Forrester v, Rauland-Borg Corp (05-4650

McDonnell Douglas burden shifting test can also “be thought of as the “true

reason” portion of the test. o

The Jordan v. Bates case was abundant with this kind ol evidence,
aimed at proving the motivations of the employer or its “real reason™, which

the First Department chose to disregard and tocused instead solely on the



truth or faisity of the “financial reasons™ or legitimate reason.  Under the
“real reason” standard, an employer may have a “true™ legitimate reason for
terminating an employee, however if the discrimination plaimt{f proves that
the employer “deviated from its normal procedures, made discriminatory
remarks, offered inconsistent reasons, or destroved or concealed evidence™,
the finder of fact must consider these circumstances as evidence of the
motives ol the employer. [t was the failure to examine the motives of ACR
that was fatal 1o the anatysts of the First Department, even if vou accept the
fact that the agency had financial dithiculties, and even i it was “more cost
cttective™ to tire Jordan.  These factors did not preclude the presence of
discrimination,  The analysts needed to go to the next level. The panel

should have considered the other motives for whiy the disabled Jordan was

being replaced by the non-disabled executives other than the “financial™
ones. (Ihis was especally true given the complete absence ol any
documentary evidence that the agency was having financial difficutties, or
that replacing Jordan solved those difficultics). Jordan proved the following
at trial that should have led 1o the conclusion that the motives ot the decision
maker were indeed discriminatory:
I. That Doug F'idoten, Jordan’s supervisor, himset! admitted to
deviating from his customary procedures tor performance reviews

and disclosing “client complaints™ in the case of Jordan, and that
he had provided this consideration to other subordinates.

14
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That Fidoten had admitted to excluding Jordan from key client
meetings to “keep them small™.

That President Steven Bennett admitted that he heard Jordan
referred (o on two occasions as “a cripple” but that he 100k no
action to report or remedy the discrimination even though he

was EEQ officer at the time.

‘That Fidoten offered at teast two ditferent reasons for terminating
Jordan, both which were proven not to be true. One, that the Foot
L.ocker chient allegedly complained about her, the second, that the
agency had financial problems and that it was morce cost effective
to fire Jordan and then hire two non disabled managers (IDceloseph
and Kosolt) and re-deploy “several other™ managers alrcady on the
payroll.  There was no evidence whatsoever of a “client

complaint™.  And the “cost eftectiveness™ argument was denied by
tidoten himscelf under cross.

The two pretexts of a client complaint and “cost effectiveness™
were also inconsistent with cach other and with the
merger/layolts™ excuse.' Not only was the LEMing inconststent
with Jordan’s (ermination, but Fidoten himselt admitted that

the “client complaint™ was “moot™ atter he made a decision based
on hnancial reasons. 1171t was “moot” why was it protiered, if not
to cover up a discriminatory motive?

That Jordan attested to hazing about her need to ambulate with a
canc and that she was repeatedly interrogated about this, and told
to tire the only other disabled manager in the company.  Further
Jordan atlested to the fact that Fidoten openly ridiculed her as

“a cripple” during a new business presentation,

I was proven that Jordan was paid halt as much as other VP,

The First Department arrived at two fatally flawed conclusions, which

were founded in a misapplication and misinterpretation of the McDonnell

Douglas standard for proving discrimination and the burden of proof for

“pretext’;

1: The defendant’s overwhelming and consistent evidence of financial
reasons for lavofis in the light of the merger and the loss of major client
accounts was  undisputed. Thus, the finding that defendanr failed to

-

15



demonstrate a legitimate reason for terminating plaintiff was against the
welight of the evidence.

2. Moreover, plaintiff presented no evidence of pretext. and so faited
to controvert defendant’s evidence of a legitimate nondiscriminatory reason
for her terprination.

First, the finding that there was no “overwhelming and consistent
evidence of tinancial reasons™ was not only not true, it was not the “true
reason” for Jordan’s termination, as a more advanced analysis would have
vieided.  Several Bates/AC&R executives cited different reasons as to why
Jordan was fired.  Jordan’s supervisor Fidoten, who made the termination
decision, and who was proven, by his own admission, to have departed from
customary procedures for evaluating Jordan’s performance and excluding
her from criticat client meetings, actuatly gave fivo_inconsistent reasons for
Jordan’s termmation.  One, that a “client complained about her” in the fall
of 1994 (alter 1t was proven that there was no evidence ol a “client
complainat”™, Fidoten said it was “moot™), and a second, that it was more
cost effective” to fire the disabled Jordan and hire new non-disabled
managers 1o take her place, the latter denied by Fidoten™s own admission

(18

that he “could not say”™ whether it was more cost eftective or not.
Second, Plaintift certainly did present highly credible evidence of

pretext and proved wha the motivation of employer Bates was in waiting to

take the termination action against the disabled Jordan long after the merger

16



layoftfs were concluded (the latter timing negating the credibility of the “part
of the merger layoffs™ pretext). The First Department did not reach this
concluston because of two serious errors a) they improperly substituted their
own opinion of Jordan’s credibility for that of the Jury; b) they misqguoted
and actually paraphrased Jordan’s testimony from a completely unrclated

proceeding and from a “separation memo” that Jordan had secured “tor the

The First Department combined these erroncous statements and

"

manipulated “facts™ and mischaracterized them as “admissions™ by Jordan
that tinancial reasons were the reasons tor her termination., In lact, it was

apparent that what the First Department did to arrive at the conclusion that

there was no evidence of pretext was to completely disrepard all of the

evidence of diserimination. including Jordan’s extensive testimony aboul

hazing about her cane and harassment about being “a cripple™, and the
corroborative evidence from other executives that proved she was telling the

"Citing the First Department verbatine, “plamtiff acknowledged that the merger in 1994 catsed
lavoffs for cconomic reasons, She admitted that when she was teeminated, Fstee Lowder, a major
deeonnt she warked ong way considering foaking ity businesy efsewhere, and thar A1CKR was
Jucing fruancial pressures” . This was a lalse paraphirasing, of Jordan’s testimony. Jordan was
asked inar unrelided matter to provide the reason she ledt Bates. and estilied i the Bates matter
that she answered this way because she believed she should provide the ofticial reason tor
feaving”™.  Jordan never admitted that “linancial pressures™ had anything o do with her
terminatioin. nor would she as she knew at the time she would be {iling the diserimation casc.
Jordans actual testimony on the reason lor leaving was 1 think the elimination of iy posilion as
part of the Bates USA-AC&R integration would be sutficient™ (for the negotiated reason tor
leaving).
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truth: and its blind acceptance of the unproven “fact” that AC&R was
having “financial problems™ (without any documentary evidence) as

“overwhelming and consistent evidence™ that there was a “legitimate
reason” for her termination.  This cerror not only retlected a bias by the First
Department that once the employer proved it had a “legitimate reason™ that
this fact alone negated all other burdens of discrimination.  This is {lawed
reasoning for many reasons. ['or one matter, advertising agencies have
financial problems all of the time, and it 1s most often during these periods
ol layolls and RIFI™s that persons in protected classes are terminated to
mask the motivations of the emplover. I employers could simply assert an
excuse that is as prevalent in the workplace as “financial problems™ and be
exculpated of diserimination, we would undoubtedly sce an onslaught of
abuscs.  This underscores azain the importance of this Court’s role in

. mh

reviewing the standard for “proving pretext” in New York.  Citing the
“financial problems™ example, this “anatysis™ failed 10 meet the true
definition of “pretext”, which always must take into account the empitoyers’

motivation.”  Even if Bates/AC&R had proven that it had financial problems

that justifted eliminating Jordan’s position, and replacing her with “several™

Ao bven in the mixed motive case Fields fan exceltent model for discrimination). the predominant reason
must be proven to be based in a discriminatory motive. 1015 true across singte and multiple motives cases,
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non disabled managers, this in itself would not meet the pretext test.  And
herein lies the flaw in the New York case law, as most glaringly revealed by
the Siephenson case.

In relying upon the premise that proving that the employer’s
“legitimate reason” was true. and therefore not “pretexiual™, the New York
Courts have created a targe loophole through which crrant employers can
readily step through.  To avoid this predictable stampede, this Court must
embrace a standard where the next step must be taken.  That ts the victim of
discrimination must be able o prove thut evenr if the “legitimate reason”

-

were factually true (accurate), that it must be “worthy of credence™ and, that
It the “legittmate reason™ 18 proven not {o be the “real reason™,  that the
cmployer is deemed to have proftered a “pretext for discriminaton™,  This
obviousty can only be done by considering the evidence of discrimination,
which in this case was “overwhelming and consistem™ il interpreted
properly under the modern standards tor disabiiity discrimination. The
First Department, by admitting that it did not understand why Jordan did not
report the discriminatory conduct to “anyone” admitted that it did not
understand the chaitenges ot the disabled in the workplace.  Jordan’s

harassers were her supervisors. She certainly was not able to tell them they

were violating the ADA. There was no EEO department, only the President
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and FEO officer who knew il was going on, but took no remedial action.
As far as her alleged “admissions™, Jordan clearly explained that in order to
secure a Job outside the agency after her termination, she needed a “reason
tor leaving™ and could not tell future employers about the discrimination.
The same goes for why Jordan did not tell her new employers that she had
Multiple Sclerosis. The market for $250,000 a year EVP's who have any
disability is not particularly large.

Further, the conclusion that there was “no cvidence to rebut the
defendant’s showing of legitimate reason™ and *no jury could have reached
the verdret in this case on any fair interpretation of the evidence™ is simply
wrong.  The First Department admitted Jordan put forth a bona fide prima
tacte case ot discrimination. 1t was its improper substitution ol its opinion
ol the evidence of discrimination that was the problem, along with the
Mawed premise that faithing to disprove the “legitimate reason”™ was tatal 1o
proving discrimination.  First, Jordan did disprove the legitimate reason.
But even if she had not, even if the agency really had “financial problems”,
cven 1t 1t were “more cost etfective™ o substitute several others for her job,
this did not dispose of either the “pretext™ question, nor the discrimination
question. Jordan proved that both “legitimate reasons™ were highly

suspeet, and that she was treated difterently than her non-disabled peers.



She alse proved that the employer knew she was being discriminated against
and took so remedial action. Here New York courts might look to

Michigan and other states for guidance:

Further. in proving “pretext” courts look to evidence that may help establish pretext
including situations where the employer deviates from its normal procedure. makes

discriminatory remarks, offers inconsistent reasons.  ar destroys or conceals evidence.

Proving discrimination is always challenging for disabled litigants.
Fimployers are becoming better at concealment of their motives.  Here
though, Jordan actually proved that she survived the “layoffs™ that were
eftected tor the financial reasons.” She proved that her supervisor
concealed the alieged client complaint from her and failed to provide her
with any performance reviews during her [S month employment, although it
was “his practice™ o do both. lordan proved that once Bates/AC&R
reatized that her “skiing injury™ was in {act a disability, they begun to phase
her out. Iirst making her fire the other disabled manager. then excluding
her from the merger meetings that all of the other EVP's were invited to,
then refused 1o consider her for the new planning department, and tinally by
exciuding her from key client and new business meetings that were
necessary tor her to be able 1o do her job. Once her non-

6. Appetlant proved that the timing of her termination in March 1995 was not consistent with the
summer 1994 RIFE and that most of the terminated employees were “back ottice™ not “client
lace™ executives in growing departments like Planning.



disabled replacements were hired and trained, Jordan was notitied she was
no longer needed.  That was & months atter the merger riffs.

Diespite ali of this evidence, the First Department focused on a
single document related to the compensation of Jordan's replacement.  This
document, the Decision concluded, was fatal to Jordan’s being able to prove
the “pretext™ claim because Jordan had not aliegedly not disproven the
“legitimate reason™.”  This argument is also misguided.  As established,
even i it were more cost effective to fire Jordan, it would not preclude
discrimination on the part of the employer.  As it happened, this document
wis not necessary to the pretext argument  as Fidoten himselt admitted he
did not know 1f 1t were more cost effective or not. 1 he did not know, at the
ttme he allegedly decided that this was the reason for terminating Jordan,

than 1t could not have been the “legitimate reason™ must less the “real

reason .

T virtuatly ol diserimination cases where the issue of “tinances™ are part of the einplover’s
pretest it is customary for the employer to produce hard evidence that this was indeed the case,
nat rely upon the testimony ol executives afer a discrimination litigation has been Iiled. No such
evidence was produced here, which should bave cast into question the credibility of the “financial
problems™ excuse. Further. decision maker Fidoten never produced any study or analysis which
proved that it was “muore cost effective to fire Jordan.  This 15 apparently why he “could not
say” whether it was more cost etfective or not. - While the burden of” proot’ is on plainttf.
empleyers routinely provide this Kind of evidence to excuipate themselves trom the taint of
discriminatory animus. ‘The absence of any documentary evidence of any kind s very suspect.

2
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CONCLUSION

Given that the Courts of New York continue to inconsistently
adjudicate the standard for proving pretext and that  standard is also
imconsistent with courts outside of New York state that have addressed the
inherent flaws in the model, we urge that the Court of Appeals take this
matter under review,

We also arpue that while production of a “legitimate reason™ by the
cmployer is a right that they have (o in order to rebut the allegation of
discrimination, 1t does not dispose of the issue of the employer’s motives,
the latter essential to the issue of “pretext”™. The victim of discrimination
must always have the right to prove that the “legitimate reason™, whether it

Is true or not, does not prectude the tact that the “real reason™ is that the
cmployer was motivated by discrimination. Further, contrary to Stephenson,
cven ifthe “legitimate reason™ is proved to be talse, this does not presume
that the employer was motivated by discrimination. A “sham™ rcason may
under certain circumstances not be a discriminatory one,  ‘The only true test

(XY

1s the “real reason™ test,
The application of the “disprove the legitimate reason” flawed

standard has also precluded the proper enforcement of the state’s anti-

discrimination laws, and requires this Court’s immediate attention.
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Respectiully Submitted:

Kathrvn Grace Jordan

APPELLANT/PLAINTIFF

Dated: September 100, 2008




KATHRYN GRACE JORDAN
340 ROYAL POINCIANA WAY, #317-360
PALM BEACH FLL 33480
G54 1 EXINGTON AN ENLE, #1502
NEW YORK vy 10021
917 590 4617 * 501 659 1080% 561 639 1766 (1)

September 22, 2008

HONORABLE CHIEF JUIDGE BT S, KAYE
CUERE G TIE CORRT

COURT OF APPLALS

STATE OF NEW YORK

20 LAGEE STRI

ALIBANY Ny 1 2207-1095

Re: Appellee Reply to Motion 1o Re-Argue
kathryn Jordan v. Bates Advertising clal 115378599

Pyoar ool KAyl

Lantin reeciptol my adversary™s reply 1o Appetlant’s Motion (o Re-Argue. 1 seck only
to clanty that we have nof raised a new issue. Our original brict raised the issue of the
“real reason™ Tor proving pretext as the appropriate legal standard. and specitically cited
the timportance ol resolving “a conflict henween the First Department s decision and this
Caurt s prioe decisions aind decisfons of the Second and Fourth Departmenis (and
comprarable caves under federal and other staies  laws). The purpose ol a Motion 10 Re-
argue under CPLR 2271 s 10 address “matters of Taw or laet that. .. were overlooked or
misapprenended ™. As the Court did not express the specific grounds upon which Leave
to Appeul was dented. Appellant has sought to “shirpen™ the arguments already made,
This is entirely appropriate, Appellant hus not raised any new legal issues. rather
cmphasized aspeets of the 1ssae raised more, specifically that there appears (o be
divergence not only within New York state. which have predominately relicd upon
Stephenson in reeent years. but that Courts outside the state seemied o have adopted a
legal stundurd for proving pretext Creal reason” standard) that is more consistent with the
intentions of Mclonnell Douglas.

that a discrimination plaintit! disprove the legitimate reason in order to prove pretext.
Uhe Stephenson standard relies upon a completely “circular™ argument that i order w
prove discrimination, a plaintiff must always prove thut the legitimate reason is talse.
The example cited by Appellee, quoting direetly trom the First Department decision.
“Plaintiff presented no evidence of prefext and so failed to controvert defendant s
evidence of a legitimate reason” says it all. Pretext is nor synopyvmous with falsity of'a
legrtirnate reason.  The falsity ot the reason can permit the fact finder to “infer




discrimination tron the falsity of the emplover’s legitimate reason™ but it does not have
to. as 1t can deploy a variety of other well established methods for identitving
discriminatory conduct. nor would the falsity of the reason necessitate diserimination,
(Appetiant's Brief. p. 131 if an employer ~deviates trom its normal procedure., makes
discriminatory remarks, oflers inconsistent reasons, or destroys or conceals evidenee”
discrimination can be inferred ). The premisce that the “legitimate reason™ must always
be rebutted as talse is the key to this dispute and the key to the “real reason™ standard we
are advocating.

As tar as the recommended “real reason™ standard. we do not presume to resoive this here
hut 1o place this issue helore this court for review,  The Tact that there is a certain circuity
m the iterpretations about how one goes about proving “pretext”™ only reinforees the
need 1o review this standard.

Although we vigorously arpue (hat no new legal arguments have been made here, we do
helieve that there are “extraordinary or compelling reasons™ lor reviewing the laws on
proving pretext at this time that supersde the issue ot peography. That reason is obvious:
[T the wrong standard 1s being deployed. ihe laws protecting the disabled and other
mwembers ol protected classes are being systematically undermined. and disabled
ciployees (nd Title VIEand other classes) hke Jordan are being denied their right o
recourse against diseeunination.

Criven the vast and long, reaching implications tor employees ind emiplovers alike
that filuge to address this issue woenld have, we respecttully pray that the Court will put
the ad mj/iislm[inn ol Justice over (he politics that have pervaded this matter.




End Discrimination Now (E.N.DD.)
9534 Lexingion Avenue
Suite 302
New York NY 10021
917 5396 2319

I-ehruarm: 10, 2009

HONORABIE GOVERNOR DAVID A PATTERSON
State Capitol
Albanyv, NY 12224

Re: URGENT : Proposed Nomination of Judge Jonathan Lippman
as Chaef Justiee of New York Court of Appeals

Dear Governer Patterson:

Fam contacting yvou on behalt of [NCD. onamatter ol supreme urgency: vour proposcd
appointment of Judge Jonathon Lipmman. and vour recognition that the judicial
nomination process needs to be retormed. We strongly oppose the appointment of
Judge Jonathon Lippman as Chief Judge for the New York Court of Appeals. We
believe appointing Judge Lippman would be catastrophic to the iterests ol people in
protected classes in the workplace and those Teadimg the fight agamst diserimination.
Judge Lippman has proven himsel (o be a ruthless manipuiator ol judicial power with the

goal of undernning the nation’s anti-discrimination laws. [hiscrimination. especially
against the disabled. will be rampant and we need tough anti-disceimmination jurists who
can work witlt employers collaboratively but still entoree our laws, Judge Lippmun has
proven himsel o be unqualilied Tor such a role.

We do support judictal retorm however and hope that o judicial czar™ is appointed i the
near luture swho is not part ol the msudar corrupt judiciad and legal svstem. Lhere has
been asteady deterioration inthe quality and integrity of judges in New York and the
filure of tnese jurists o exforce our nation’s and states laws, Judges now teel entitled o
nx cases for employers. with the expectation that benetits like “recommendations™ will
be rendered tn the future,  Judge Lippman s one ot these junsts. Because of Judge
Lappman, ecmployers are publishing BECO policies that are “toothless tigers™ and that they
have no Intention of honoring nor attempting, to entorce. This s why there has been no
improvement in the status ol the Disabled or other protecied classes.  Or judicial
system has been hijacked by ambitious opportunists. There has never been a more
critical ime in our country for the neced to protect people in protected classes and enforce
our faws,



My Experience with Judge Lippman:

[ personally am a disabled woman who has Multiple Sclerorsis.  For the last 13 vears |
have been invelved in a hitigation against an emplover (WPP's Bates Advertising/ AC&R
which is no fonger operating in the LIS) who discriminated against me when 1 was an
Exccutive Vice President on the basis of my pereeived disability. | was routinely relerred
o as macrpple”. excluded and solated. subjected to mtmidation and threats about my
need to deploy a cane to ambulate, and eventually terminated. 1 Hled a lawsmt i 1996,
WP did not want to settle despite knowing that members of management had admiatted
o knowing about the diserimination and fatled to take any remedial action. We tried the
case th April 2005 and T predictably won alter an 11 day jury trial. My adversaries,
represenicd by Dirinker Biddle, who cheated and obstructed my discovery, hand picked
the Jury ard agreed to the jury mstructions or the “law of the case™  Their deeeptions
resulted ina 60% reduction of the damages that would have made me wholeo The jury
wanted e award me the full amount but the discovery deceptions and other Irauds
prectuded this. Despite the fact that WP secured this reduction, they decided 1o appeal
the case. Ciiven the fact that the jury instructions were agreed (o, therr apphication should
have been rejected as fnvolous by the Fiest Department Appellate Division.  Instead, the
pancl of hive white mades, imcluding Judge Lippman, decided to reverse the jury verdiet.
allepedly because the case ~fadled as wmatter of law™, and nstead re-wrote the Taws on
diserimimation in their Decision. In their decision, the panel was more coneerned that |1
hud made “baseless allepations™ aganst o Jurist that was up lor appointment to the First
Department (Honorable Rolando Acosta, the trial judge on my case. was nominated by
Elliot Spitzer o the Fiest Department during the perniod I made my complamt). then they
were aboul the Tact that there was hard evidence ol discrimimation by the employer.

The detarls of that decision can be Tound at the Tollowing link:

Why the dordan v, Bates case was important:

This decision ellectively changed the law on proving pretext in diserimination cases.

By deployimg the diversion of the dispute with the inal judge. and several maccurate and
outmoded behels aboul the disabled. Judge Lippman and his pane! cloaked thetr scheme
to re-legrslate the laws on proving diserimination under ostensible outrage about a fellow
jurtst being eriticized. According o the atore-cited Lippman decision, all an emplover
has 1o do now o dispose of an allegation of discrimination (and this would altect ALL
classes under Title VIL ADA ¢t al) is to profler. but not prove, that they had a “legitimale
rcasont’” for the termination ot the persen in the protected class.  Inmy case. Aathrvn
Jordun v, Bates Advertising | the “legitimate reason”™ my employer profiered was that
“linancial problems™ that were attendant with a merger and led to luyotts in mid 1994 of
“non client face™ emplovees, and that it was more “cost etfective™ 1w fire a disabled
manager and replace them with “several™ non disabled managers. There were several
problems with this “theory™ that Drinker Biddle concocted and Lippman adopted:




I'urther. they adopted verbatim the awed and fictional facts that my adversary deploved.
ineluding saraphrased testimony and “blame the victim™ interpretations ot the Jacts.

1o Justify their decision. (There was also incredible gender bias in the intimations about
my veracly and tegrity). Aost egregionsly they substituied their own opinions about
the evidence for the fury s with the clear objective of enabling the emplover's blatam
violations of the ADA.. Thetr entire legal argument hung on the omission ol a single
piece of evidence, the documentation ot my replacement’s compensation, tromn the
record. while disregarding not only all of my sworn testimony but the corroborating
testimony thut members of management atested to which indisputably proved the
employer was motivated by discrimination and that this was the “real reason™ lor the
(ermination.

We took this arpument to the New York Court of Appeals atter ludge Tippman
1ssucd his Opinton, but the NYCOA was busy with the Bianca Jagger eviction case that
weeh, They dectined to hear the most important diserimunation case in the history of this
state it decades. The Tegal standard Tor proving pretext in diserimination ciscs 1s not a
minor tssuc. We proved that courts outside New York were alignimg around tie “real
reason” standard. not the “lepitmate reason™ standard. There can be only one reason
winy NYCOA would dechine 1o hear acase that would affect the lives o millions of New
Yorkers, and change the laws on diserimination forever. They knew the case was fixed
and they Knew it was a power play by Judge Lippman ot the First Department. But
NYCOA cid not rise to the challenge. They looked the other way, knowing the case was
fixed.

Governor, please do not appoint Judge Lippman as ChrelJurist for the New York
Court ol Appeals. Judge Lippman will destroy the human rights agenda in this stawe. He
will signal to every employer with a “wink™ that B1O policies are wallpaper, nothing
clse. Wihale we appreciate that the appointment must be a balanced one. we do not
believe that Judge Lippman s a balunced jurist. We admare his ietlectual prowess but
1t is unfortunately deployed under aninsidions and subversive agendi

Finadly. we provide some miportant links below, as well as my personal email
address for expeditious communication. We will publicly oppose this appormtment it'it is
cltected.

l .o"/
Sineerely.

oo
Kuthryn Grace Jordan
PRESIDENT AND FOUNDER

~

-



COPIES OF SOME OF THE DOZENS OF COMPLAINTS FILED WITH THE
COMMISSION ON JUDICIAL MISCONDUCT

Please note: The format of the “letter” is the format that Tembeckjian wanted the
Complaints articulated in.  As you can see from my petition to NYCOA, 1 was more
than capablc of drafting a formal “Complaint”. But RT wanted the complaints to
have as little credibility as possible, from the “get-go™.

Complete file is in storage.



KATHRYN GRACE JORDAN
222 Lakeview Avenue
Suite 160-707
West Palm Beach FL 33401
917 596 4617 * 561 659 1080 * 561 659 1766 (F)

August 3, 2006

Rober Tenbeckjian

Commission on Judicial Conduct
61 Broadway

New York, NY 10006

Dear Mr. fenbeckjian:

| am contacting you to file a formal complaint about the following judge
whao is overseeing the cited matter:

Judge Rolando T. Acosta

71 Thomas Street

New York Supreme Court

Kathryn Jordan v, Bates Advertising 118785/99

My complaint about this judge falls into two categories:

1. The Judge's inability to bring the case to Judgment after 17 months
and a jury verdict where Plaintiff was the prevailing party.

2. The Judge’s allowing himself to be improperly influenced on the issue
of the award of Legal Fees and his abuse of discretion and retaliation
against me, the Plaintiff, for reporting the same and his generally hostile
and exclusionary behavior foward me.

Relevant Facts:

1. I am the Plaintiff in this action of disability and gender discrimination. |
am visioly disabled. My disability is based in the fact that | have Multipte
Sclerosis.

2. This case, against Bates Advertising, has been in litigation tor over 10
years. The case came before Judge Acosta in New York Supreme Court
in April 2005.



3. After an 11 day trial before a Jury, Plainiiff won the case of wrongful
termination on the basis of disability discrimination on April 21, 2006.
Plaintiff, a former EVP ($250,000 per year level) was awarded $2.5M in
economic and punitive damages. However, Plaintiff's economic
damages award was 60% of the amount that Plaintiff’s unrebutted expert
testified to would make her "whole". ! The last post frial motion was filed
June 27, 2006.

4. In Jaruary 2006, | fired the attorney who represented me at the trial.
For reasons that Judge Acosta could not possibly know, my attorney had
failed to honor the promises he made be in preparing the case for trial.
These failures directly led to the substantially reduced damages from
what { was eligible for under the law.

2. Judge Acosta filed his Opinion, upholding the jury verdict, on February
2, 2006.  This was eight months after the jury verdict and over 7 months
after the last post frial motion. The Judge had the option of putting this
case on an expedited basis, given Plaintitt’s serious medicat condition.
Instead, Plaintiff had to wait 8 months for the judge's decision. | believed
that when the Judge finally issued his decision that the Judgment would
be entered. That did not occur,  Instead the Judge announced that he
would be holding a hearing on the tegal Fee issue. A preliminary
hearing was held in March 20C6.

6. On April 34, a hearing on Legal Fees was adjourned because the
Judge claimed he was not able to conduct this hearing due to
scheduling problems. However, on this very day he allowed my former
attorney, Lawrence Lebowitz, to enter his chambers to discuss our dispute
about the: contingent legal fee. At the time | was sitting outside in the
hall on the phone wilth the defendants advising them of the adjournment.
Upon information and belief, Judge Acosta allowed Mr. Lebowitz to
present him with evidence that influenced his opinion on this matter and
to argue his case without me teing present.  After this happened, the
Judge called me in and began o warn me on this issue. | was advised
that Judge Acosta would “act as a fact witness” in my case against Mr.
Lebowitz advocating on his behaif and that he "might be the judge
assigned fo ruie on the case”.  was stunned. | defended my position
but was exfremely concermed about what had been obviously going on
behincd the scenes.  The part-clerk and one of Judge Acosta's clerks {Mr.
Vazquez) was present during this conference. My atforney had no
authorized role at this conference as he no longer represented me, a
matter that the Judge was aware of.



7. On April M, | sent a proposed Judgment to the Court. | also sent the
Judge a short note about the ultimatum he had issued me regarding my
dispute with Mr. Lebowitz. | advised Judge Acosta that | would need to
take his deposition if he planned to act as a “fact witness".

8. On April 10", Judge Acosta held the formatl Legal Fee hearing. At this
conference, | was not aliowed to examine my former attorney Mr.
Lebowitz on his hourly submissiocns. Judge Acosta also took over the
questioning of the other attorney who appeared. At the end of this
hearing, the Judge promised o hold a separate hearing on the wording
of the Judgment as time had run out.

9. On Agril 19 | formally notified my former attorney that he would need
to escrow the disputed funds until the matter was adjudicated. | also
contacted the Judge's clerk, Mr. Vazquez, and expressed my deep
concern about what had occurred on April 31,

10. On that same day, April 19", Judge Acosta sent me a scathing note
on Supreme Court stationary:

“Ms. Jordan, once again, it is inappropriate for you to drag the
Court into your dispute with Mr. Lebowitz. | informed you of this by prior
correspondence, at the conference the Court had with you and Mr.
Lebowitz where you informed me that he no longer represents you, and
on the record during the April 11, 2006 attorney fees hearing".

This note is evidence of just how far Judge Acosta was willing to go
to profect Mr. Lebowitz’ interests and to transfer biame onto me.  First, the
Judge pretends that the first time he was made aware that | fired my
attorney was the April 11" altorney fee hearing. This is simply not true and
| can prove itis nof frue.  The reason he atfempted to re-cast the date
was because he knew that what he had done on April 39, when he
aliowed Mr. Lebowifz, a non party, into his chambers was wrong.  if he
had not been notified until the April 10" conference, then there would
only be an eror in judgment, not a willful attempt to abuse his authority by
engaging in an "ex parte” discussion.  Just as importantly, the Judge
attempts to mis characterize my reporting this matter and my concern
about it to him as “inappropriate™ and to make it seem that | was trying to
drag him into the dispute, when in fact it was Judge Acosta who was
using and abusing his position to manipulate and threaten me on this
issue.

This note, along with other documents , will provide the evidence
that will prove that Judge Acosta willfully and knowingly allowed my
former attorney to influence him and that he threatened to use his position
to intimidate me into agreeing to accept Mr. Lebowilz threat. {Please
note: If you truly intend to conduct a bona fide investigation of this



maftter, you would be wise fo ask the Judge for copies of all
communications from me, and any of the parties he corresponded with
on this case before these documents are destroyed.

11. On April 29", | sent a Supplemental Affidavit to the Court with
additioncl information on the Legal Fee issue, per the Court's directive.

12. Over the next severat months, it became apparent to me that my
former attorney, Mr. Lebowitz, was having an “ex parte” diaicgue with the
Court and with my adversary's attorney. | also became aware that
information was being shared between these men and that | was being
excludec from the information loop. By way of one example, | requested
the hearing transcript and was advised by the clerk that this was “not the
court’s role” and directed me to my former attorney {who was not
speaking to me) and my adversary.  When | contacted my adversary
they refused to provide this transcript.  More critically, there were
discussions about “settlement” and the “judgment” that occurred which |
was not o part of.  This was proven to be the case when proposed
judgments were sent to the Court in June.

13. On May 19%, Judge Acosta sent me a note indicating that “a decision
on Legal Fees wilt be issued soon”. Because of the vagueness of the
language and because | simply no longer frusted Judge Acosta to keep
his word, sent an Order to Shaw Cause to the Court on June 8t asking for
a hearing as to why “judgment should not be entered and a ruling on
Legal Fees "without prejudice”.

14. On June 26M, my adversary sent a proposed Judgment to the Court.
This was fotally expected.  What was not expected was the fact that my
adversary had copied my former attorney, and more astonishingly, my
former attorney had submitted a “proposed judgment”. | had written
the Ccurt about my concerns about Mr. Lebowitz continued involvement
including the conflict of inferest and the confusion that would occur by
having two different positions from the Plaintiff.  There was also an interest
of trust as it was apparent that Judge Acosta was encouraging this
misconduct. Of new and very disturbing import, my adversary had
apparently entered into a secret agreement with Mr. Lebowitz tc have his
payment made separate from mine. | had learned that they planned to
appeal my payment but not Mr. Lebowitz', another symbol of the old boy
network tactics that pervaded this litigation.  This was tantamount to
perpetuating a fraud.

14. On June 28", Judge Acosta heard my motion for the OTSC. |
expressed my deep concern about the 16 months that had transpired



without the entering of Jug
: g gament. 1aqlso talked abouyt the i i
i!::té.rizzc;wm submission of o “pProposed judgmeni" JUdggn;SLC;?c:leW 4
enci; bly, Qef?nded M_r. Lebowitz submission, asserting that jt was "r'nore
mpassing” than mine, He clearly missed the point. | had fired mr

Lebowitz and he hgd No authorized reason to even be in the Courtroom

direcﬂng me to my adversary. | on| ’ ' '
, ! . y received April 10 franscript ap
two waeks Qgo and still do not have the June 28 transcript, P o

?6.- Oh July 11m Judge Acosta, after being rfepeatedly advised of m
objections to Mr. Lebowitz' ex parte role in the case {and | bé.-lieve it \zas
greater than | have been able to prove here), Judge Acosta directed his
clerk to send g note to Mr. Lebowitz about an altlegedly missing
docum‘en*. I firmly believe this was part of the signaling that the Judge
was doing with my former attorney. As | advised him, he couid Simply
have asked me, the Plaintiff, for the document qs | had all of the exhibits
and pleadings.

7. On August 10 Judge Acosta sent me a “Decision/JUdgment"_ This
document re-iterated, but did not deny, many of the allegatians that |
made to his Honor over the course of the Iast six months.  The Judge then
wielded his final assault on me, labeling me as “contemptuous” and
‘contumacious”, and affixing $5000 in sanctions to me. At first, | thought
this “Decision” was q joke. | waited a day and tearned that it was not,
Judge Acosta, in what can only be described as a masterfully
Machiavellian abuse of ROWET, re-cast my complaints about the Court's
and my forrmer attorney's misconduct as “disruptive behavior” and
"baseless allegations chaillenging the Court’s integrity”.  in responsive
affidavits | reminded His Honor that my allegations were not baseiess and
that he had not denied any of them. The Judge went on to say A
hearing is not required in this case Inasmuch as Plaintiff has already
expiained to the Court why she has engaged in her conduct, namely her
baseless belief that the Court is having ex parte communications in an
effort to deprive her of her fair share of the verdict”. Although the iatter
part of this statement is not accurate, | repeatedly asserted this “Delief",
Importantly, because | was there on April 3@ when the Court conducted
the first ex parte conversation with Mr. Lebowitz, and am an eye withess to
those events, | do not view them as "beliefs” but facts. If the Court sees
these facts os “challenging the Courts' integrity”, | would probadly agree



with that. | felt that the conduct of the Court and my former attorney has
been shameful and disgraceful and completely lacking in integrity.

18. | could have simply gone along with this scheme and taken the $2M
without objection. However, | feel so strongly about this obvious abuse of
power that | could not do this.  The Judge’s final manipulation was the
deployment of the Judgment itself as a mechanism to immunize himself
from criticism and fo fransfer biame to me.  This was so insidious and his
slandering of me so viscous that | could not possibly accept any decision
his honor would render.

19. Iiled a Motion for Recusal on August 24, 2006. | also began
communicating with ALJ Silberman on these matters on July 9, seeking
her assistance. | have reason {o believe that she may have sent my
complaints about Judge Acosta to him as he references dates that are
not part of my communication with him but rather Judge Silberman.

| append these documents as well.

20. This entire situation, the delay of 17 months and the ex parte situation
with my former atforney, have created enormous siress for me and pose a
very serious risk o my health.

21. 1believe the defense aftorney, Mr. Don Beshada, was instfrumental in
faciitating the “ex parte” efforts by my former attorney and that de
minimus he sought to create interterence with my ability to prosecute the
case. He had acted in this matter during the pre-trial phase of the
litigaticn when he routinely cornmunicated with my attorneys and former
attorneys without my approval and knowtedge. This was done to divert
attention from the case and to obstruct Plaintiff’s discovery. | will be filing
complaints about Mr. Lebowilz and Beshada with the Atiorney's
Disciplinary Committee,

It s imperative that Judge Acaosta remove himself immediately from the
case and that an investigation be conducted. However, | would only
want an investigation performed if it is done properly and thoroughly. A
poorly conducted investigation would create more problems than it
would solve. | am considerng filing a lawsuit against the Judge for his
retaliation against me and for the exclusicnary and hostile environment
that he ercouraged against me during the trial.

Potential Withesses;:

Part Clerk, Judge Acosta’s Clerks (Mr. Vazquez et al) , Greg Homer
(defense attorney), myself



Hostile Withesses:

Mr. Lebowitz, Judge Acosta, Don Beshada

Please contact me at your earliest convenience. | have been 17 months
without relief in this matter and the stress of this is posing a very serious risk
to my heaitn.

1. Plaintiff was not made “whole” because Plaintiff’s attforney at the time,
Laurence Lebowitz, failed to prepare any of Plaintiff's medical withesses,
failed to properly instruct the economic expert and present the economic
evidence that was in the record, tailed to property direct the jury about
how the damages should be allocated, failed to present any medical
evidence, falled to secure the evidence that was avaitabie regarding
executive compensation and benefits, and failed to direct the jury about
punitive damages. Despite these faitures, and because of the
compelling nature of the evidence against the defendants and because
the jury believed me, the Plaintiff, the Jury awarded $2M in economic
damages and $500K in punitive damages. It could have awarded
between $5M and $15M, based on the “make whole” principle. These
failures were completely avoidable.  Mr. Lebowitz simply did not want to
put in the time in the case to prepare the witnesses or develop the
evidence.
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FAX MEMORANDUM
August 17,2007

Mr. Robert Tembeckjian

COMMISSION ON JUDICIAL CONDUCT
NEW YORK STATE SUPREME COURT
61 Broadway

New York NY 10006

Re: Judge Acosta Investigation
Bear Mr. Tembeckjian:

Itis now 1 year since 1 filed my request tor an investigation into the misconduct of Judge
Acosta during his handling o1 my case against Bales Advertising in New York Supeme
Court.  Unfortunately. despite a plethora of evidence and leads for witnesses, YOUr team
has not been able to reach closure on my case.  In my last submission to you I advised
vou that the Judge had stated on the record that "we know that that {(April 3rd, 2006 "ex
parte” meeting) never oceurred”.  'This was a willlul prevarication aimed at obstructing,
your investigation.  The Aprit 3rd meeting did occur and Mr. L.ebowitz my former
attorney was invited into the Court’s chambers and allowed to influence the Court about a
matter of interest to him and to present evidenee “ex parte™. Neither | nor opposing
counsel was present duning this overture. 1 only tearned of it after { was summoned into
the Judge's chambers.  However. there were two clerks present throughout all of these
CVEents.

Subsequert to this event, | was threatened by the judge. ordered to remain silent, and
sanctioned--all 1o suppress complaints [ike this one to your group. It your mvestigative
team had even asked the Judge's clerks, who were present during the improper meeting,
whether it had occurred and what they recalled. we might have closed this matter by now.

I watched you on Law channel recently.  You were impressive in your knowtedge of the
judiciary.  However, you made it clear that judicial complaiots are "soft balled".

Perhaps that is why Judges continue to believe that they can get away with virutally
anything.

[ thought you would like to know that your failure to properly investigate this matter has
only served to embolden Judge Acosta. He now feels justified by his improper conduct,
His attack on me in the final Judgment has created indisputable severe and permanent
damage to me and my repuation.  Here are some of the things that have occurred since:

1. Two judges have recused themselves from hearing my malpractice cases. As you may




be aware. | filed matpractice and fraud cases against several of the attorneys who took
large retainers from me but cither failed to do the work they contractually agreed to do or
did so under fraudulent or coercive circumstances or did such an incompetent job that
they damaged my chances of success.  These cases are listed below:

Kathryn Jordan v. Laurence Lebowitz 600246/2007
Kathryn Jordan v Salvatore Gangemi 600245/2007
Kathryn Jordan v. Gary Phelan et al — 105183/2007
Kathryn Jordan v. David Fish 6O 1ROG/2007
Kathryn Jordan v. Robert Ottinger O601805/2007

Judge Madden was originally scheduled to hear most of these cases.  She immediately
recused herself. (Most are now belore Judge Marci Friedman. who could also possihly
recuse herself if allowed). Then T learned that fudge Ling-Cohen dismissed my case
against Mr. Gangemi afier I filed lor an extension of time when [ was not well coough to
respond by the timetable dictated by my adversary.  She concocted a number ot
ridiculous allegations. none of which dispose of the tact that there are triable issues of
fact that merit adjudication. 1 strongly teel that both of these Judges sought 10 get off
these cases because of the completely false and totally standerous statements that Judge
Acosta made about me.

2. Judge Acosta went as far as publishing his Judgment in the Law Review last
September which now will make my delamation claim aganst him libel. 1 leamed
about a month ago trom an attorney that was suing me {there are several who think that
because [ won u big award that they should now share in that) that Judge Acosta had his
“contemptuous” deciston published last September in the Law Review.  This shocking
revelation elarified for me why so many attorneys were aware of the decision [rom
locations ranging from NY to the Courts here in Florida, and why they felt entitled 1o
treat me with complete distespect.  Some specifically recited the false attegations that
the Judge concocted to rationalize his dectsion to sanction me.  All of them concluded
that [ must have been lying because a judpe would not lie.

Now I will be appealing the sanction decision before the First Department.  However
that will not even begin to address the dumage that the Judge’s conduct has caused.
Publishing his Judgment leaves me only one option (o protect my good name and the
integrity with which [ have undertaken a grueling 12 years of litigation (and won despite
the failures of any number of greedy incompetent attorneys): and that is going public,
Judge Acosta likes publicity so let's see how he tikes it when | publish my polygraph and
contront his slanderous allegations on the Internet and in the local newspapers in NY.

It it were you, what would you do?  Sit by and allow your reputation to be damaged?
Look the otrer way when you knew the Code of Conduct had heen violated? Maybe we
can cover these issues on a future Lawline program. It is absofutely disgraceful that the



Comrnission has effectively enabled this conduct by failing to properly and timely
investigate this situation.  There are two law clerks that 1 wiil be investigating this fall.
Won't it be embarrassing for your team if I am able to secure these admissions?

Finally. if you really are interested in a fair hearing of the facts. why don't you allow me
W respond to Judge Acosta’s atlack on me on onc of your shows? | promise that [ will
stick 1y the facts and will reserve any personal remarks for private discussions. But as
Freugased to say: “The truth will out, one way or another,™
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Kat'hﬁm Grace Jordan



