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Division, First Department's wilful vioiation of petitioner-
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portion of Petitioner-Appellant's November 19, 2001 interim relief application

that sought an audio/video/stenographic record of the oral argumen! is annexed as

Exhibit "D-2n.

by the Appellate DivisiorL First

Departnent's December 18, 2001 decision & order, is annexed as Exhibit..E,,.

22 ltl'YCRR Q500.2(c)

This Court's jurisdiction to entertain the appeal, pursuant to Article VI,

$3OXl) of the New York State Constitution and CPLR g560lOXl), rests on the

conrt's own decision in valz v. sheepshead Bay, 249 Ny 122, l3l-2 (192g),

holding "Where the question of whether a judgment is the result of due process is

the decisive question upott an appeal, the appeal lies to this court as a matter of

tighf'4.

ln Holt v. virginia,38l u.s. l3l, 136 (1965), the U.S. Supreme Court held:

"...since 'A fair trial in a fair ribunal is a basic requirement of
due process', In re Murchison, 349 U.S. tjg, 136, it
necessarily follows that motions for change of venue to escape
a biased tribunal raise constitutional issues both relevant and
essential...".

lheepshead Bay for the -identical proposition, "...*h.r.Tfoecisive 
question is whether ajudgment is the result of due process, an appeal lies to the Court of Appeals as a matter of right

even though in determgng that question the court. must give consideration to the proper
construction and effect of a statute."' Also,annotations in McK]nney's to $5601 1p. ire;
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COURT OF APPEALS
STATE OF NEW YORK

ELENA RUTH SASSOWER, Coordinator
of the Center for Judicial Accountability, Inc.,
acting pro bono publi co,

Petitioner-Appel I ant,

-aganst-

COMMISSION ON JUDICIAL CONDUCT
OF TI{E STATE OF NEW YORK,

AFFIDAVIT

S.CIAIY Co. 108551/99

quorum, and the
but no more than

Respondent-Respondent,

STATE OFNEW YORK )
COUNTY OF WESTCI{ESTER ) ss.:

ELENA RUTH sASsowER, being dury sworn, deposes and says:

l. I am the prc se Petitioner-Appellant, fully familiar with all the facts,

papers, and proceedings in this important public interest Article 78 proceeding against

Respondent-Respondent New York State Commission on Judicial Conduct

[hereinafter 
"Commi ssion"J.

2, This motion is for the threshold relief of disquali&ing this Court's judges

from adjudicating my simultaneously-filed Notice of Appeal by reason of their

interest, proscribed by Judiciary Law $14, and their bias, proscribed by $100.3E of

the Chief Administrator's Rules Governing Judicial Conduct. pursuant to Article VI,

2a of the New York State Constitutionl, I seek to replace this Court's judges as

In pertinent part, Article Yl,2a states:

*...Five members of the court shall constitute a
concurrence of four shall be necessary to a decision;



adjudicators of my Notice of Appealz and

designated Supreme Court justices, who

of the subsequent appeal with specially-

will make pertinent disclosure of any

disqualifying facts pursuant to $100.3F of the Chief Administrator's Rules Governing

Judicial Conduct.

3. To avoid needless repetition of the basic facts of this extraordinary appeal,

as to which, additionally, there can be no doubt as to "public importance,, and

decisional conflict (22 IIycRR $500.1r(d)(r)(v), I refer the court to my

simultaneously-filed Jurisdictional Statement and the record on which it rests, most

particularly, my motions in the Appellate Division, First Department for reargument

and for leave to appeal.

4. Because virttrally every judge in this State is under the Commission's

disciplinary iurisdiction and because the criminal ramifications of this lawsuit reach

this State's most powerful leaders upon whom judges are directly and immediately

dependent and with whom they have personal and professional relationships, I raised

legitimate issues of judicial disqualification and disclosure in the courts below,

sevenjudges shall sit in any case. In the case ofthe temporary absence of
iybility to act of any jydge of the court of opproir, thi courr may
designate any justice of the supreme court to serve as associate iudge of
the. cguyt during such absence or inabirity to act...T'rte powers andjurisdiction of the court.shall not be suspenied for want of ifpointment
when the number of judges is suffiiient to constitute i quoru..,,
(emphasis added).

' If notwithstanding this court's holding_in .vatz v. &teepshed Bry,249 N.y. 122 (t92t), thccourt disrnisses my appeal of righl r request, inlhe interest ofjudicial economy and lustice, tl't it,sua sponte, grant leave to appeal for all the reasons set forth in my February zo, iooz motion tothe Appellate Division, First Departnent for leave. Otherwise, I will make a formal motion forleave to appeal, reiterating and expanding upon the grounds ri fo.tt in .y reUruu.y 20,2002motion.



always suggesting alternative tribunals. Before the Appellate Division, First

Department, I made a threshold August 17, 2ool motion for its disqualification,

pursuant to Judiciary Law $14 and $100.3E of the Chief Administrator,s Rules

Governing Judicial Conduc! and for disclosure by its judges, pursuant to $100.3F of

the Chief Administrator's Rules. Before Justice Wetzel, I presented a threshold

December 2,lggg letter-application for his disqualification and for disclosure based

upon these same statutory and rule provisions lA-2SO-2gOl.

5' By its December 18, 2001 decision & order3, the Appellate Division, First

Department denied my August 17 , 2ool motion -- without findings, without reasons,

and by falsifying the relief the motion sought. By his January 31, 2000 decision,

order & judgment [4-9-14], Justice Wetzel denied my December 2, 1999 letter-

application -without findings, without identifying any of the grounds therein set forth

as warranting his disqualification, and by concealing and ignoring its requested

disclosure.

6. Just as Justice Wetzel's wrongful denial of my December 2, lggg letter-

application was the threshold and overarching issue on my appeal to the Appellate

Division, First Department of his January 31, 20t01decision, order & judgme nt (see

my Appellant's Brief, at pp. 1,36-52), so the Appellate Division, First Department,s

wrongful denial of my August 17, 2ool motion in the last sentence of its December

: .... l1 Appellate Division"-First Departrnent's December lg, 2001 decision & order isExhibit "8" to my Jurisdictional Statement.



l8' 2001 decision & order is the overarching and threshold issue on my appeat to this

Court (see my Jurisdictional Statement, at pp. ).

7. Consequently, on this motion the Court will be grappling with the rrcry

statutory and rule provisions ofjudicial disqualification and disclosure that are the

substantive content of the appeal. Here - as there - the decisive question is the

sufficiency of the subject motion/application in establishing legal disqualification for

interest, as well as my entitlement to "discretionary" recusal for bias, both actual and

apparent, and for disclozure. Thus, while the substance of this appeal calls upon the

Court to enunciate the fundamental adjudicative standards that must govern a judge

when confronted with an application for judicial disqualification/disclosure - as to

which it appears this Court has never spoken -- this motion requires the Court to teach

by its own example. There is no better way for this court to instruct our state,s

judiciary.

E. It is my contention - so stated before the Appellate Division, First

Department (my Appellant's Brief: pp. 3g-9; my reargument motion: Exhibits..B-1,,,

p. 6) - that:

- 
*Adjudication of a recusal application shourd be guided by

the same legal and evidentiary standards as govern adjudlcation of
other motions. If the application sets forth spicific supiorting facts,
the judge, as any adversary, must respond to ihose rp""in, facts. To
leave unanswered the 'reasonabli questions' iaised by such
application would undermine its very purpose of ensuring the
appearance, as well.as the actuality, ofthe judge's impartiality.

The law is clear...that 'failing to respond to a fact attested in
the moving papers...will be deemedto admit it', Sieger, New york
lraclise, $281 (1999 ed., p. 442) -- citing Kuehne {Uogrt, Inc. v.
Baiden, 36 N.y.2d 599 (1975), itself citing Laye v. ShZpard, 265N.y.s.2d r42 (r96s), afrd 267 N.y.S.za ht (rs oept. ieoo; ana



Siegel, 
,Book 78, cpLR 3212:16. 'If a key art uppr-. in tt" *nttpapers and the opposing party makes no referlnce to it, he is deemed

to have admitted it, id. Undenied allegations will be deemed to be
admitted. whitmore v. J. Jungman, Ine,l29 N.y.s. 776,777 (s.ct.,
NY Co. l91l)" .

Further, based on trcatise atrthority, which I placed before the Appellate Division,

First Department (my Appellant's Brie{ p. 38; reargument motion: Exhibit..C,,, p. 5)

and, prior thereto, before Justice Wetzel !A-Z5Z; A-2371:

' "'The judge is ordinarily obliged to disclose to the parties those facts
that would be relevant to the parties and their counsel in considerint
whether to file a judicial disqualification motion', Flamm, Richari
E., JudicialDisquarification, p. 57g, Little, Brown & co., 1996.-

9' Consistent with $100.3E of the Chief Administrator's Rules Governing

Judicial Conduct that "a judge shall disqualify himself or herself ih a proceeding in

which the judge's impartiality might reasonably be questioned"4, all seven of this

Court's judges must recuse themselves so as to avoid the appearance of their bias.

Six judges, however, are lcgally disqualified for interest, pursuant to Judiciary Law

$ 1 4 :

"A judge shall not sit as such in, or take any part in, the decision
of, an action, claim, matter, motion or proceeding to which... he is
interested."

o^ In.reviewing the Commission's determinations of public discipline against judges, thisCgyt routineJy repeats, as the standard, the.avoidance of_the "appeaftmce 
of impropriet y,,, Matterof &rdino,58 l'IY2d. 286, 290-zgl (19g3); Matter of sims, or'r.ryza 349, 358 (19E4), citingcases' Matter of Duckttnn' 92 l'IY2d l4l (1998). Likewise, in public statements, Chief JudgeKaye identifies that 'Judges must dlsqualify themselves when their impartiality might reasonablybe questioned.", citing the Chief Administiator's Rules and the Mode Code oi rualciat conduct,"kfeguarding a Crown Jewel: Judicial Independence and tonyq Criticism,,,25 Hofstra lawReview 703,713 (Spring t997).



l0' These six judges, in the order in which their legal disqualification is

discussed' are: Associate Judge Albert Rosenblatt, Chief Judge Judith S. Kayc,

Associate Judge George Bundy Smith, Associate Judge Victoria Graffeo, Associate

Judge Carmen Cipariclq and Associate Judge Howard Levine. As herein

demonstrated, their disqualifying interest is based on their participation in the events

g|ing rise to this lavsuit or in the systentic governmental corruption it exposes - as

to which they bear disciplinary and criminal liabitity.

I l ' Consequently, the interests of these six judges is personal and pecuniary.

This contrasts sharply with the ex fficio interests of this Court,s judges in

Morgenthau v. Cooke' 56 N.Y.2 d 24 (1982), and the shared generic judicial interests

inMaresca v. Cuomo,64 N.Y.2d 242 (1984) -- two appeals where no motions were

even made for the Court's disqualification. It also sharply contrasts with New york

state Association of criminat Defense Lawyers, et al. v. Kaye, et a|.,95 N.y.2d 556

(2000), where the Court, in denying a formal motion to disqualify those of its judges

who had participated in administrative rule-making, expressly stated:

"The respondent Judges have no pecuniary or personal interest in
this matter and petitioners allege none. Nor do petitioners allege
personal bias or prejudice." (at 561).

12. Moreover, the "rule of necessity", invoked by the Court in each of these

three cases, is not applicable to the instant motion, based, as it is, on the individual

disciplinary and criminal liabilities of its judges. Replacement Supreme Court

justices would not be so encumbered. Nor would they be material witnesses to an

ofiicial investigation born of this lawsuit a further ground for judicial



disqualification (cf, $100.3E(l)(d)(iv) of the chief Administrator,s Rules Gorrcming

Judicial Conduct).

13' Finally, to the extent that this Court in New York State Association of

Criminal Defense Lawyen, et al. takesexception to the

osubstitution 
of the entire -constitutionaily appointed court"

leaving 'the most fundamental questions about the court and its
powers to persons whose selection and retention a^re not tested by
constitutional processes' (In re vermont supreme ct. Admin.
Directive No. 17 v. vermont supreme court,l54 vt. 2r7, 226,
576 A.2d lZ7, l3Z), at 560,

the systemic govemmental oomrption exposed by this lawsuit embraces the

comrption of "merit selection" to this Court. Indeed, at the time the Court issued its

December 21,2000 decision in New York Association of Criminal Defense Imuyert,

adopting the notion that its judges are "tested by constitutional processes,,, Chief

Judge Kaye was not only in possession of the documentary proof from this lawsuit

chronicling how sham and repugnant these "constitutional processes,, had become,

but had received, in hand, a December 9,2000letter from me urging that she secure

an ofiicial investigation thereot'.

14' Such long overdue official investigation would necessarily emerge from

adjudication of this appeal by a fair and impartial tribunal - to which I and the people

of this State are constitutionally entitled.

15. For the convenience of the court, a Table of contents follows:

t^ 
- According to-+: December 2r,2000 decision in New york Association of CrimimlDefense Inwyers (at 558, ft. l), Chief Judge Kaye recuseo rr.rr.ri * {i';;';;;-u'"o*oopractice for the Chief Judge alone to be recused in similar appeals involving judicialadministration" - citing Maresca v.'Cuomo.
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Conclusion
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The Disqualification for Interest of Associate Judge Arbert Roscnbratt
and the Bias of His Colleagues on this Court

and Crimi

l6' Associate Judge Albert Rosenblatt is legally disqualified for interest. He is

the first and only individually-named subject of my facially-meritorious october 6,

1998 judicial misconduct comptaint [A-57-83] whose unlawful dismissal by the

Commission, without investigation and without rea'sons [A-93J, generated this

lawsuit. He, therefore, has a direct personal interest in maintaining intact, with no

review, Justice wetzel's January 3r, 2000 decision, order & judgment [A-9-l4J and

the Appellate Division, First Department's December 18, 2001 ..affrrmance,,. 
Indeed,

because this Court's review would necessarily expose the fraudulence of the two

decisions upon which Justice Wetzel exclusively predicated dismissal of my Verified

Petition [A-12-13] -- the first of which is Justice Herman Cahn's decision in Doris L.

kssower v. commission, an Article 7g proceeding brought by my mother _ Judge

Rosenblatt has a further direct interest. This, because Doris L. Sassower v.

Commission was triggered by the Commission's dismis sals, withonl investigation and

w,ithout rq$ons' of threepciallymeritorious judicial misconduct complaints against

Appellate Division, Second Department panels of which Judge Rosenblatt was a

member.


