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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION : FIRST DEPARTMENT 
 
EILEEN BRANSTEN, et al., 
 
   Plaintiffs-Respondents, 
 

-against- 
 
STATE OF NEW YORK, 
 
   Defendant-Appellant. 
  

  
Index No. 159160/2012 
Supreme Court 
New York County 
 
STATEMENT 
PURSUANT TO 
C.P.L.R. 5531 

                                                                                               
1. The index number of the case below is 159160/2012. 

2. The full names of the original parties are the STATE OF 
NEW YORK, defendant, and the following plaintiffs: 

• EILEEN BRANSTEN, Justice of the Supreme Court of 
the State of New York 

• PHYLLIS ORLIKOFF FLUG, Justice of the Supreme 
Court of the State of New York 

• MARTIN J. SCHULMAN, Justice of the Supreme Court 
of the State of New York 

• F. DANA WINSLOW, Justice of the Supreme Court of the 
State of New York 

• BETTY OWEN STINSON, Justice of the Supreme Court 
of the State of New York 

• MICHAEL J. BRENNAN, Justice of the Supreme Court of 
the State of New York 

• ARTHUR M. SCHACK, Justice of the Supreme Court of 
the State of New York 

• BARRY SALMAN, Justice of the Supreme Court of the 
State of New York  

R1

Statement Pursuant to C.P.L.R. 5531   (R1-R3)



• JOHN BARONE, Justice of the Supreme Court of the 
State of New York 

• ARTHUR G. PITTS, Justice of the Supreme Court of the 
State of New York 

• THOMAS D. RAFFAELE, Justice of the Supreme Court of 
the State of New York 

• PAUL A. VICTOR, retired Justice of the Supreme Court 
of the State of New York 

• JOSEPH GIAMBOI, retired Justice of the Supreme Court 
of the State of New York 

• THE ASSOCIATION OF JUSTICES OF THE SUPREME 
COURT OF THE STATE OF NEW YORK 

• THE SUPREME COURT JUSTICES ASSOCIATION OF 
THE CITY OF NEW YORK, INC. 

• JOHN AND MARY DOES 1–2000, current and retired 
Judges and Justices of the Unified Court System of the 
State of New York 

3. This action was commenced in New York Supreme Court, New 
York County. 

4. This action was commenced by service of summons and complaint 
on defendant on or about December 26, 2012. Defendant served 
notice of motion to dismiss and memorandum of law on or about 
February 22, 2013. Plaintiffs served opposition papers on or 
about April 12, 2013. Defendant served a reply on or about April 
29, 2013. 

5. Plaintiffs allege that the State violated the New York 
Compensation Clause, N.Y. Const., art. VI, § 25(a), when it 
reduced, pursuant to authority granted by Civil Service Law 
§ 167(8), the percentage contribution that the State pays toward 
health insurance premiums for state employees, including judges 
and justices. 
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6. This is an appeal from the decision and order of New York 
Supreme Court, New York County (Edmead, J.), entered on May 
21, 2013, denying defendant’s motion to dismiss the complaint 
pursuant to C.P.L.R. 3211(a)(1) and 3211(a)(7). 

7. The method of appeal being used is the full record method. 
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Notice of Appeal, dated June 19, 2013   (R4-R5)

IFILED: NEW YORK COUNTY CLERK 06/19/20131
NYSCEF DOC. NO. 30

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

-------------------------------------------------------------------"
EILEEN BRANSTEN, Justice ofthe Supreme Court of
the State ofNew York, PHYLLIS ORLIKOFF FLUG,
Justice of the Supreme Court ofthe State ofNew York,
MARTIN J. SCHULMAN, Justice of the Supreme Court
ofllie State ofNew York, F. DANA WINSLOW, Justice
of the Supreme Court of the State ofNew York, BETTY
OWEN STINSON, Justice ofthe Supreme Court of the
State ofNew York, MICHAEL 1. BRENNAN, Justice of
the Supreme Court of the State ofNew York, ARTHUR
M. SCHACK, Justice of the Supreme Court ofthe State
ofNew York, BARRY SALMAN, Justice of the
Supreme Court of the State ofNew York, JOHN
BARONE, Justice of the Supreme Court of the State of
New York, ARTHUR G. PITTS, Justice of the Supreme
Court of the State ofNew York, THOMAS D.
RAFFAELE, Justice of the Supreme Court ofthe State
ofNew York, PAUL A. VICTOR, retired Justice ofthe
Supreme Court ofllie State ofNew York, JOSEPH
GIAMBOI, retired Justice ofthe Supreme Court of the
State ofNew York, THE ASSOCIATION OF
mSTICES OF mE SUPREME COURT OF THE
STATE OF NEW YORK, THE SUPREME COURT
JUSTICES ASSOCIAnON OF THE CITY OF NEW
YORK, INC. AND JOHN AND MARY DOES 1-2000,
current and retired Judges and Justices Of the Unified
Court System of the State OfNew York,

Plaintiffs,

-against-

THE STATE OF NEW YORK,

Defendant.

-------------------------------------------------------------------J(

INDEX NO. 159160/2012

RECEIVED NYSCEF: 06/19/2013

Inde" No.
159160/2012

NOTICE OF
APPEAL

PLEASE TAKE NOTICE that defendant the State ofNew York, hereby appeals to

the Appellate Division, First Department, from the Decision and Order of the Supreme

Court, County of New York (Edmead, J.S.C.), dated May 21, 2013 and entered May 22,
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2013, a copy of which is annexed hereto, to the extent that said Decision and Order denied

the State of New York's motion to dismiss this matter in the entirety.

PLEASE TAKE FURTHER NOTICE, that pursuant to CPLR5519(a)(I) service of

this notice ofappeal automatically "stays all proceedings to enforce the judgment or order

appealed from pending the appeal."

Dated: New York, New York
June 19,2013

ERIC T. SCHNEIDERMAN
Attorney General of the
State ofNew York
Attorneyjor the State ojNew York

BY:flk-:4'
ANDREW MEIER
Assistant Attorney General
120 Broadway, 24th Floor
New York, NY 10271
(212)416-8305

TO:
Joseph L. Forstadt
Alan M. Klinger
Ernst H. Rosenberger
Burton N. Lipshie
Linda M. Melendres
STROOCK & STROOCK & LAVAN LLP
Attorneys for Plaintiffs
180 Maiden Lane
New York, New York 10038-4982

2
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Decision and Order, dated May 21, 2013  (R6-R28)
[FILED: NEW YORK COUNTY CLERK OS/21/20131 INDEX NO. 159160/2012

NYSCEF DOC. NO. 27 RECEIVED NYSCEF: OS/21/2013

SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: J:JON. CARQL. EOMEAR.....--__
Justice

PART~
====

Index Number: 15916012012
BRANSTEN. EILEEN

V5.

STATE OF NEW YORK
SEQUENCE NUMBER: 001
DISMISS

INDEX NO. _

IIOTION DATE

MOTION SEQ. NO. _

I No(a). _

I Noc-t. _
I No(a). _

The following papers, numbered 1 to __ • were reed on this motion toIfor _

Notice of MotionlOrder to Show C.UU - Affidavits - E...ibtta

Answering Affidavits - Exhibits _

Reptylng Affidavits _

Upon the foregoing papers, It Is ordered that this motion is

Motion sequence 001 is decided in accordance with the annexed Memorandum Decision. It is
hereby

ORDERED that defendant's motion to dismiss the plaintiffs' Complaint on the ground
that the Complaint fails to state a cause ofaction (CPLR § 3211(a)(7), or in the alternative, that
its defense is founded upon documentary evidence (CPLR § 3211 (a)(1)) is denied, except that the
John and Mary Does 1-2,000, current and retired Judges and Justices of the Unified Court
System of the State of New York are dismissed from this action, without prejudice; and it is
further

ORDERED that defendant shall serve a copy of this order with notice ofentry upon all
plaintiffs within 20 days of entry.

1. CHECK ONE: ~ ~ CASE DISPOSED •. _ NON·FINAL DISPOSITION

2. CHECK AS APPROPRIATE: MOTION IS: ~= GRANTED ~ DENIED =:i GRANTED IN PART _ OTHER

3. CHECK IF APPROPRIATE: ~~ SETTLE ORDER =~ SUBMIT ORDER

~ DO NOT POST :, FIDUCIARY APPOINTMENT =~ REFERENCE

w

~
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a: ..
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 35

--------------------------------------------------------------------------x
EILEEN BRANSTEN, Justice of the Supreme Court of the
State of New York, PHYLLIS ORLIKOFF FLUG, Justice of
the Supreme Court of the State ofNew York, MARTIN J.
SCHULMAN, Justice of the Supreme Court of the State
of New York, F. DANA WINSLOW, Justice of the Supreme
Court of the State of New York, BETTY OWEN STINSON,
Justice of the Supreme Court of the State of New York,
MICHAEL J. BRENNAN, Justice orthe Supreme Court of
the Stale ofNew York, ARTHUR M. SCHACK, Justice of
the Supreme Court of the State ofNew York, BARRY
SALMAN, Justice of the Supreme Court of the State of
New York, JOHN BARONE, Justice of the Supreme Court
of the State of New York, ARTHUR G. PITTS, Justice of
the Supreme Court of the State ofNew York, THOMAS D.
RAFFAELE, Justice of the Supreme Court of the State of
New York, PAUL A. VICTOR, retired Justice of the
Supreme Court of the State ofNew York, JOSEPH
GIAMBOI, retired Justice of the Supreme Court of the
State of New York, THE ASSOCIAnON OF JUSTICES
OF THE SUPREME COURT OF THE STATE OF NEW
YORK, THE SUPREME COURT JUSTICES
ASSOCIAnON OF THE CITY OF NEW YORK, INC.
and JOHN AND MARY DOES ]-2000, current and retired
Judges and Justices of the Unified Court System of the
State of New York,

Plaintiffs,

-against-

THE STATE OF NEW YORK,

Defendant.

----------.---------------------------------------------------------------x
HON. CAROL ROBINSON EDMEAD, J.S.c.

MEMORANDUM DECISION

Index No. 15916012012
Motion Seq. #001

DECISION/ORDER

This declaratory judgment action brought by the Association of the Justices of the

Supreme Court of the Stale ofNew York and current and retired members of the New York State

Judiciary, challenges the constitutionality of the decision by the State ofNew York ("defendant")
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to reduce the State's contribution to the Justices' health insurance benefits.

Defendant now moves to dismiss the plaintiffs' Complaint on the ground that the

Complaint fails to state a cause ofaction (CPLR 321 )[a][7]), or in the alternative, that its defense

is founded upon documentary evidence (CPLR 3211 [a][ I]).

Factual Background

In early of 2010, the Court of Appeals issued a decision in Matter ofMaron v Silver (14

NY3d 230, 899 NYS2d 97 [2010]), which addressed the issue of whether the Legislature's

failure to make upward adjustments to the Justices' and Judges' compensation for more than 10

years violated the New York State Constitution's Compensation Clause (Article VI, Section 25)

(the "Compel\Sation Clause") and Separation of Powers Doctrine. I After discussion of the goals

ofeach, the Court ofAppeals held that the legislature's failure to consider judicial compensation

on the merits violated the Separation of Powers Doctrine. and urged the Legislature to take

"appropriate and expeditious" action to adjust the Judiciary's compensation.

Consequently, in 2010, the Legislature enacted the Act ofOec. 10,2010, ch. 56 (the

"Salary Commission Law"), which created the Commission of Judicial Compensation

("Commission") to examine. every four years. the "adequacy of pay levels and non-salary

benefits" of Justices and Judges. In the summer of2011, the Commission held severaJ meetings

and a public hearing, and issued a Final Report on August 29. 2011 recommending judicial pay

increases in three phases: (l) an increase to $160,000 on April I, 2012, (2) an increase to

1 "The doctrine of separation ofpowers is implied by the separate grants of power to each of the coordinate
branches of government. Article III, § I of our Constitution provides: 'The legislative power of this state shall be
vested in the senate and assembly', and article IV, § I provides in pertinent part that '[t]he executive power shall be
vested in the governor'" (Clark v Cuomo, 66 NY2d 185,486 NE2d 794 (1985)). Article VI provides for a "unified
court system for the state. to

2
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$167,000 on April I, 2013, and an increase to $174,000 on April 1, 2014.2

-During the pendency of the Commission's study, and in an effort to address the budget

crisis facing the State of New York, the Legislature negotiated agreements with certain public-

sector unions impacting the State's employees' salaries and benefits. It was posited that instead

of laying off thousands of State employees, in June 2011, the Legislature agreed to, inter alia, a

reduction in the percentage ofthe State's contribution toward employees' health insurance

premiums.3

And, instead of negotiating with t~ousands ofunrepresented employees, in August 2011,

the Legislature amended Civil Service Law § 167.8 ("Section 167.8") to aHow the president of

the Civil Service Department (with the approval of the State Budget Director) to extend the terms

of the union agreement to unrepresented State employees and retirees.

On September 27, 2011, the Civil Service Department proposed to implement changes for

those excluded from collective bargaining within the meaning of the Taylor Law, Civil Service

Law Article 14 (i.e., the plaintiffs).

On September 30,2011, plaintiffs, for the first time, were notified, ofthe reduction in the

State's contribution to their health insurance premiums, which would require them to pay more

per year for their health insurance premiums. The State's contribution rate change took effect on

October 1,20 II, resulting in a 6% increase in plaintiffs' contribution to the cost oftheir health

insurance (such as co-payments, deductibles, and prescription drug costs). The premium

2 Under the Salary Law Commission Law, the Commission's recommendation are effective automatically
unless the Legislature and Governor enact a statute by April I of the following year to modifY or reject the
recommendations.

3 The State's contributions were reduced from 90% to 80% for active employees, and from 90% to 88% for
retired employees, thus requiring the employees to pay the difference with their salaries.

3
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contribution rate for retired Justices increased by 2%, and the rate for those Justices retiring on or

after January 1,2012 increased by 6% percent.4

Since the Conunission's recommendations were not modified or abrogated by the

Legislature or Governor, the first of the three-phrase judicial pay raise increases went into effect

on April 1,2012.

On or about December 26,2012, plaintiffs commenced this proceeding to enjoin

defendant from imposing the higher premium contribution rates, co-payments, and deductibles

for health insurance.5 Plaintiffs assert that since "compensation" includes health benefits, the

value of their compensation has been diminished by defendant's actions, in violation of the

Compensation Clause, which guarantees that plaintiffs' compensation shall not be diminished

during their tenn in office.6

In moving to dismiss the Complaint, defendant sets forth the following arguments: (I)

according to federal Compensation Clause jurisprudence, which New York Court's follow, the

Compensation Clause permits broadly applicable laws that indirectly reduce the take home pay of

Judges in a non-discriminatory manner that does not single out Judges; Section 167.8 is akin to

the "Medicare tax" upon federal employees which the Supreme Court held was pennissible under

4 However, the co-payment for Judges, Justices, and unrepresented Unified Court System emplOYees, and
retirees was eliminated for certain preventative care services, and the co-payment for certain prescription drugs was
reduced by 50010.

$ Plaintiffs seek ajudgmem declaring that "L 20 II, c. 491, § 2 and the amended Civil Service Law § 167.8
are unconstilUtional as applied to the Judges and Justices ofthe Unified Court System because these statutes diminish
the compensation ofall such Judges and Justices and, by so doing, unconstitutionally and adversely impact the public
and independence of the Judiciary ...."

6 According to the Complaint, this provision includes retirement benefits afforded to retired Judges and
Justices.

4
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the federal Compensation Clause in United Slates v Haller (532 US 557 [2001]); (2) the

Commission considered "non-salary" benefits such as health insurance in its study, and the

Judicial salary increase which occurred six months after the change in contributions cured any

violation of the Compensation Clause; (3) the express language of the Compensation Clause

renders it inapplicable to the refired Justices and Judges; and (4) the John and Mary Doe

plaintiffs should be dismissed from this proceeding, as there is no procedure that allows the use

of"John Doe" for plaintiffs who are unknown, except in a class action suit, which has not been

sought herein.

Defendant contends that the adoption of plaintiffs' theory would lead to absurd,

unworkable results ifapplied to other forms ofbenefits, such as reimbursement for travel

expenses and other fringe benefits, and would prevent the defendant from, for example,

switching health insurance plans that increased premiums costs, but lowered co-payments.

Plaintiffs' theory also ignores the long history of reductions in the State's contribution rate

toward health insurance costs. Further, the duly amended Section § 167.8 enjoys a strong

presumption of constitutionality, and plaintiffs cannot establish its unconstitutionality "beyond a

reasonable doubt."

In opposition, plaintiffs argue that courts have held that health benefits comprise part of

judicial compensation. When defendant reduced its contribution to plaintiffs' health care

insurance, it directly increased the cost of plaintiffs' health insurance, and such legislative action

has been held by courts in other jurisdictions as a direct reduction in judicial compensation.

Further, while case law holds that the Compensation Clause does not prevent lawmakers from

enacting generally applicable, non-discriminatory taxes on judges' compensation, such case law

5
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is distinguishable as Section 167.8 was imposed by the State as an employer (as opposed to the

State as a sovereign), and Section 167.8 does not affect all residents of New York State or all

State employees equally.

Further. defendant's reduction is discriminatory and singles out judges. The increased

contributions are not borne by all New York State residents, but imposed upon solely New York

State employees and retired employees. Nor does Section 167.8 affect all employees of the State.
ofNew York. Indeed, plaintiffs did not receive the same benefits that represented State

employees received. Thus. Section 167.8 is akin to the "Social Security tax" imposed upon

federal judges, previously held to be unconstitutional by the United States Supreme Court in

Hatter, quoted above. Plaintiffs are unrepresented and ineligible for collective bargaining. and

thus, have been discriminated against within their class of State employees.

Additionally, th~t the Legislature would not take such a measure to punish j udges for

unpopular decisions is inconsequential. The amendment imposes a new financial obligation on

plaintiffs. while simultaneously, bearing no relation to the purpose of the amendment, which was

to avoid the layoffs of State employees. The budgetary justification is improper, and unsound. in

that Judges comprise less than 1% of the active state employees, and at the time of the

negotiations, the Commission had taken into account the ability of the State to pay for the

recommended increases. Reverting back to the contribution rate previously in effect is not

"unworkable."

Nor does the increase in judicial salaries cure the Constitutional violation. The salary

increase was never designed to remedy the reduction in the State's contribution rate. The

Commission did not consider the reduction, and was not ever infonned of any contemplated

6
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reduction of health benefits applicable to the plaintiffs. It was not until September 27, 2011,

after the Commission disbanded, that the Civil Service Department sought to apply the decrease

in contributions to those employees excluded from collective bargaining. There is no evidence

that the Legislature considered the health insurance increase in its abstaining to modifY or reject

the Commission's recommendations.

Further, the Compensation Clause mandates that retired judges' compensation cannot be

diminished. The phrase "during the term of office for which he or she was elected" contained in

the Compensation Clause must be interpreted as the period beginning on the date ofajudge's

retirement. Otherwise, the inclusion of"a retired judge or justice" would be superfluous.

And, plaintiffs argue, the Complaint sufficiently identified the John and Mary Doe

plaintiffs as current and retired Judges and Justices ofthe Unified Court System, and a class

action is unnecessary in a declaratory judgment action. Defendant knows the identity of each

John and Mary Doe, and there is no prejudice to allowing the John and Mary Doe plaintiffs to

remain in this action.

In reply, defendant argues that plaintiffs misinterpret applicable case law. Also, the State,

in acting as the employer, does not provide health insurance to all New Yorkers, and thus, the

appropriate class to assess whether the Judges were singled out, is all state employees. Further,

Section 167.8 applies to all state employees not subject to a collective bargaining agreement.

Even if25% of the state employees are not subject to the reduced premium contribution rate, the

judges are not singled out for disadvantageous treatment. And, the State's proffered justification

is consistent with the Compensation Clause objectives.

Further, whether the Commission was unaware of the reduced premium contribution rate

7
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when it made its recommendations is irrelevant; the Legislature was aware of the reduced

premium contribution rate when it implemented the judicial salary increase. Thus, any violation

was cured by the judicial salary increase.

And, there is no legal authority to support plaintiffs' claim that the "term of office" for a

retired judge begins on the date of his or her retirement. Such an interpretation of the

Compensation Clause goes beyond its purpose of promoting judicial independence because once

a judge retires, he or she is no longer susceptible to influence by the threat of a reduction

compensation. Nor is the phrase ''term of office" superfluous, as it is intended to protect retired

justices who have been appointed for continued service under Judiciary Law §115.

Discussion

The Court begins with the well established principle that in determining a motion to

dismiss pursuant to CPLR § 321 1(a)(7), the Court's role is ordinarily limited to determining

whether the complaint states a cause of action (Frank v DaimlerChrysler Corp., 292 AD2d 118,

741 NYS2d 9 [1st Dept 2002]). The standard on such a motion is not whether the party has

artfully drafted the pleading, but whether deeming the pleading to allege whatever can be

reasonably implied from its statements, a cause of action can be sustained (see Stendig. Inc. v

Thom Rock Realty Co., 163 AD2d 46,558 NYS2d 917 [1st Dept 1990]; Leviton Manufacturing

Co., Inc. v Blumberg, 242 AD2d 205, 660 NYS2d 726 [1 st Dept 1997]). The pleadings must be

liberally construed (see, CPLR § 3026), and the court must "accept the facts as alleged in the

complaint as true, accord plaintiffs the benefit of every possible favorable inference, and

determine only whether the facts as alleged fit into any cognizable legal theory" (Nonnon v City

ofNew York, 9 NY3d 825, 842 NYS2d 756 [2007]; Leon v Martinez, 84 NY2d 83, 87-88,614

8
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NYS2d 972 [1994]).

Pursuant to CPLR § 3211 (a)(I), a party may move for judgment dismissing one or more

causes of action asserted against him on the ground that "a defense is founded upon documentary

evidence." A motion to dismiss on the basis ofa defense founded upon documentary evidence

may be granted "only where the documentary evidence utterly refutes [the complaint's] factual

allegations, conclusively establishing a defense as a matier of law" (DKR Soundshore Oasis

Holding Fund Ltd v Merrill Lynch Intern., 80 AD3d 448, 914 NYS2d 145 [I ~ Dept 20 II] citing

Goshen v Mutual Lift Ins. Co. ofN. Y., 98 NY2d 3J4, 326, 746 NYS2d 858 [2002]). The test on

a CPLR § 3211(a)(l) motion is whether the documentary evidence submitted "conclusively

establishes a defense to the asserted claims as a matter of law" (Scott v Bell Atlantic Corp., 282

AD2d 180, 726 NYS2d 60 [PI Dept 2001] citing Leon v Martinez, 84 NY2d 83, 88, supra; IMO

Indus., Inc. v Anderson Kill & OUck. p.e, 267 AD2d 10, 11,699 NYS2d 43 [lSI Dept 1999]). To

be considered "documentary," evidence must be unambiguous and of undisputed authenticity

(Fontanetta v Doe. 73 AD3d 78, 898 NYS2d 569 [2d Dept 2010] citing Siegel, Practice

Commentaries, McKinney's Cons. Laws of N.Y., Book 78, CPLR C321 I :10, at 21-22; Philips

South Beach, LLC v ZC Specialty Ins. Co., 55 AD3d 493,867 NYS2d 386 [I II Dept 2008]).7

Plaintiffs' Complaint essentially challenges the constitutionality of Section § 167.8 as

applied to plaintiffs. That it to say, the amendment of Section § 167.8 is better analyzed through

7 Defendant's reliance on LaValle v Hayden (98 NY2d 155 [2002]) for the proposition that plaintiffs must
establish the statute's invalidity "beyond a reasonllble doubt," is misplaced. In LaVal/e, the Court of Appeals was
faced with addressing the propriety of an order which granted defendllnts summary judgment dismissing the
complaint, where defendant moved for dismisslll pursuant to CPLR 3211 lind the plilintiffcross moved for summllry
judgment on its claim that certain provisions in the Education Law were unconstitutional. Here, a motion IIttllcking
the sufficiency of the complaint, or premised on a defense based on documentary evidence, does not trigger the much
higher standard required ofa motion for summary judgment.

9
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a wider lens: the alleged "trumping" of the New York State Constitution.

Article VI, §2S, the Compensation Clause, addresses the compensation of the plaintiffs

and certain other judicial classifications, whose salaries are specified in Judiciary Law article 7-B

(§ 220 el seq.).

Article VI, §25 [a] and [b] of the New York State Constitution provides:

a. The compensation of a judge of the court of appeals, a justice of the supreme court, a
judge of the court of claims, a judge of the county court, ajudge of the surrogate's court, a
judge of the family court, a judge of a court for the city ofNew York established pursuant
to section fifteen of this article, a judge of the district court or ofa retired judge or justice
shall be established by law and shall not be diminished during the term of office for
which he or she was elected or appointed....

b. Each judge of the court of appeals, justice of the supreme court, judge of the court of
claims,judge of the county court, judge of the surrogate's court,judge of the family court,
judge of a court for the city ofNew York established pursuant to section fifteen of this
article and judge of the district court shall retire on the last day ofDecember in the year in
which he or she reaches the age of seventy. Each such former judge of the court of
appeals and justice of the supreme court may thereafter perform the duties ofa justice of
the supreme court, with power to hear and determine actions and proceedings, provided,
however, that it shall be certificated in the manner provided by law that the services of
such judge or justice are necessary to expedite the business of the court and that he or she
is mentally and physically able and competent to perform the full duties of such office.
Any such certification shall be valid for a term of two years and may be extended as
provided by law for additional tenns of two years. A retired judge or justice shall serve no
longer than until the last day of December in the year in which he or she reaches the age
of seventy-six. A retired judge or justice shall be subject to assignment by the appellate
division of the supreme court of the judicial department of his or her residence. Any
retired justice of the supreme court who had been designated to and served as a justice of
any appellate division immediately preceding his or her reaching the age of seventy shall
be eligible for designation by the governor as a temporary or additional justice of the
appellate division. A retired judge or justice shall not be counted in determining the
number ofjustices in ajudicial district for purposes of subdivision d of section six of this
article.

10
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The dual purpose of the Compensation Clause and its federal counterpartS is "to promote

judicial independence and ensure that the pay of prospective judges, who choose to leave their

practices or other legal positions for the bench, will not diminish ,. (Matter ofMaron v Silver, 14

NY3d 230, supra). As explained by the Supreme Court of the United States, "the federal clause

reflects the view that •[n]ext to permanency in office, nothing can contribute more to the

independence of the judges than a fixed provision for their support '-a view infonned by a long

history of abuses by the English crown both in England and the American Colonies" (Mauer of

Maron v Silver, 58 AD3d 102, 109,871 NYS2d 404 [3d Dept 2008] cUing UnitedStates v

Hatter, 532 US 557, 568,121 Sct 1782, 149 LEd2d 820 [2001], quoting Hamilton, Federalist

No. 79; and United States v WI1l, 449 US at 218-219, 101 Sct 471; O'Malley v Woodrough, 307

US 277, 282, 59 SCt 838,83 LEd 1289 [1939]).

It is beyond cavil that "compensation" in the context of one's employment constitutes

more than mere wages. Indeed, the general consensus among the Courts is that compensation

includes wages and benefits, inCluding health insurance benefits (see. Roe v Bd afTrustees of

Village ofBel/port, 65 AD3d 1211,886 NYS2d 707 [2d Dept 2009] (including as

"compensation," "wages and benefits" in the context of the protection afforded by the New York

State Constitution's separation of powers clause prohibiting a legislative body from reducing the

compensation of a judge or justice serving in a constitutional court, and remitting the matter for a

• The "slate provision is comparable to the Federal Compensation Clause (U.S. Canst, art III, § I) which
also contains the same "shall not be diminished" language (Matter Maron v Silver, 14 NY3d at 252):

.... The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour,
and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during
their Continuance in Office."

II
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declaration that a ViJlage resolution "tenninating the plaintiffs paid health care benefits is null

and void as to the plaintiff during his current tenn in [judicialJ office"); see also, Syracuse

Teachers Ass 'n v Board olEd. Syracuse City School Dist., Syracuse, 42 AD2d 73, 75. 345

NYS2d 239 [4lh Dept 1973], affd. 3S NY2d 743, 361 NYS2d 912,320 NE2d 646 [1974J

["compensation may take the fonn both ofcash wages and 'fringe benefits"'J; Aeneas McDonald

Police BenevAss'n, Inc. v City ofGeneva, 92 NY2d 326, 703 NE2d 745 [1998] (stating, in the

context of mandatory arbitration, that "[h]ealth benefits for current employees can be a fonn of

compensation ..... and that "health benefi~s are a fonn ofcompensation and a tenn of

employment"); Walek v Walek, 193 Misc2d 241, 749 NYS2d 383 [Supreme Court, Erie County

2002] (finding, in the context ofdetennining assets subject to equitable distribution, that the

health care benefits component ofdefendant's retirement plan "represent compensation for past

employment services rendered by defendant"); Kahmann v Reno, 928 F Supp 1209 [NDNY

1996] (considering, in the context of gross backpay, "wages, bonuses, vacation pay. and all other

elements ofreimbursement andfringe benefits such as pension and health insurance," as "forms

of compensation"); District ofColumbia v Grealer Washington Bd. ofTrade, 506 US 125, 113

SCt 580 [Dist. Col. 1992] (noting, in the context of workers' compensation benefits, the

corresponding reduction in one's weekly wage as a result of the health insurance benefits one

receives». Health benefits are as much compensation, when the benefits are more critical and

carry as much weight as the salary itself.

In an analogous case in New Jersey, DePascale v Slate ofNew Jersey (211 NJ 40, 47

A3d 690 [2012]), the plaintiff, also a judge, challenged on constitutional grounds the State of

New Jersey's enactment of the Pension and Health Care Benefits Act ("Chapter 78"), that

12
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required all state employees, including judges, to contribute more towards their state-

administered health benefits program. The constitutional provision at issue, similar to the one

herein, provided, in Article VI, Section 6, Paragraph 6 of the New Jersey Constitution, that

justices and judges "shall receive for their services such salaries as may be provided by law,

which shall not be diminished during the term of their appointment" (the "No-Diminution

Clause"). Notably, notwithstanding the phrase "salaries" found in New Jersey's No-Diminution

Clause, the New Jersey Supreme Court held that Chapter 78 violated the New Jersey Constitution

by diminishing the salaries ofjustices and judges during the tenns of their appointments. After

pointing out that "[n]o court of last resort-including the United States Supreme Court-has

upheld the constitutionality of legislation of this kind," the Court explained that even though

Chapter 78 did not discriminate between justices and judges and other public employees, "the

State Constitution did" (id at 43). "However artfully the State describes the effect of Chapter

78-as either a direct or indirect diminution in salary-it remains, regardless of the wordplay, an

unconstitutional diminution." (id. at 44).

Likewise, while the amendment herein does not single out judges, the Compensation

Clause singly protects judges from overly broad laws that have the direct effect of diminishing

their compensation. Here, the diminishment has a unique impact upon the judiciary, not by

virtue of any phraseology appearing on the face of the amendment, but by virtue of the fact that it

diminishes the compensation the judiciary is guaranteed to receive. As pointed out by

DePascale, contributions to health insurance benefits which are deducted from a judge's
?

paycheck is directly related to the amount of salary paid to a judge.

It has been held that the Compensation Clause does not guarantee against the downward

13
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effect of inflation on judicial compensation (Maller ofMaron v Silver, 14 NY3d 230, supra), and

the failure or neglect of the Legislature to remedy the downward effect of inflation upon judicial

compensation does not violate the Compensation Clause. However. the indirect diminishing

effect caused by inflation is a far cry from a legislative, affirmative act resulting in the

diminishment of health benefits of those whose compensation is guaranteed by the Constitution.

This conclusion is not contradicted by the United States Supreme Court decision in u.s. v

Haller (532 US 577. supra). In Hatter. the Court addressed whether two federal legislative rules

violated the federal Compensation Clause: the Medicare tax and special retroactivity-related

Social Security rules (the "Social Security taxj.

The Medicare tax, initially required American workers (whom Social Security covered),

exceptfor federal employees, to pay an additional tax as "hospital insurance." Congress,

believing that federal workers should bear their equitable share of the costs of the benefits they

also received, then amended the Medicare tax to extend to all currently employed federal

employees and newly hired federal employees. and as such, required all federal judges to

contribute a percentage of their salaries to Medicare. The Social Security law, on the other hand,

was amended such that 96% of the then-currently employed federal employees were given the

option to choose not to participate in Social Security, thereby avoiding any increased financial

obligation. However, the remaining 4% were required to participate in Social Security while

freeing them of any added financial obligation provided they previously participated in other

contributory retirement programs. Thus. of those who could not previously participate in other

contributory retirement programs, i, e., federal judges, their financial obligations and payroll

deductions were increased.

14
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After holding that the federal Compensation Clause did not "forbid Congress to enact a

law imposing a nondiscriminatory tax (including an increase in rates or a change in conditions)

upon judges, whether those judges were appointed before or after the tax law in question was

enacted or took effect," the Medicare tax was held to be constitutional" (id at 571 ~572).

However, four aspects of the Social Security tax caused the Supreme Court to find that it

discriminated against federal judges "in a manner that the Clause forbids" (id. at 572). Based on

the class of federal employees to which the Social Security tax applied, the fact that it imposed a

new financial obligation upon sitting judges but did not impose a new financial obligation upon

any other group of federal employees, that the tax imposed a substantial cost on federal judges

with little or no expectation of substantial benefit,9 and the unsound nature of the government's

justification, the Social Security law violated the Compensation Clause.

The State's withdrawal of its contributions which comprise compensation, which is

essentially what Section 167.8 as applied to judges accomplishes, stands upon different footing

than·a nondiscriminatory, generally applied tax imposed against the compensation ofall citizens

by the government in its status as a sovereign (see Robinson v Sullivan, 905 F 2d 1199 [8th Cir

1990J ("the duty to pay taxes, shared by all citizens, does not diminish judges' compensation .

within the meaning ofthe Compensation Clause. Likewise, social security retirement insurance

benefits are earned and paid as part of a general social welfare plan and not specifically as

judicial compensation") (emphasis added).

Further, the increased contributions required by Section 167.8 does not apply to all New

9 It was noted that panicipation in Social Security by judges would only benefit a minority of them who had
not worked the 40 quaners necessary to be fully insured (id. at 573).

15
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York State residents, as was the case with the Medicare tax in Hatter. More importantly, while

the terms of the agreement giving rise to plaintiffs' increase in contributions were negotiated

between the State and the union, plaintiffs are unrepresented, and not eligible for collective

bargaining, and were, like the judges affected by the Social Security tax in Hatter~ left without a

choice and required to contribute. That the Legislature did not single out judges for special

treatment in order to influence them is thus irrelevant (see Hatter, 532 US at 577).

Moreover, defendant negotiated its reduction in contributions in order to avoid the layoffs

of thousands of State employees, none ofwhich include judges or justices, because Judges and

Justices are not subject to "layoffs." Thus, the i~creased cost of health insurance borne by

plaintiffs bears no relation to the purpose of the State's reduction in its contributions.

Additionally, defendant points out that only 75% of active State employees are subject to

the reduced contribution premium rate. Like the Social Security tax, Section 167.8 imposes an

additional financial burden upon judges, who received different treatment than other State

employees who were either represented during the collective bargaining negotiations or

otherwise exempt from the reduced premium rate. 10

Therefore, it cannot be said that the plaintiffs failed to state a claim, or that the

documentary evidence establishes a defense to the claim, that Section 167.8 violates New York's

Compensation Clause as applied to plaintiffs.

The defendant's argument that the violation was cured, lacks merit. It strains credulity to

10 While defendant cites caselaw to show that countless similar laws were passed by the Legislature, the
caselaw cited did not address the impact of the Legislative decisions upon the judiciary branch and did not address
the Compensation Clause in any manner (see Maller ofRetired Pub. Empf. Assoc., Inc. v Cuomo, 2012 WL
6054067.2012 NY Slip Op 32979 (U) [Trial Order} Supreme Court, Albany County)).
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posit that a 12-year ,awaited increase should offset an increase to the Judge's contribution toward

their health benefits no matter how "minor" the health care contributions. Defendant ignores that

the judiciary had not received any wage increase for more than 10 years, which, according to

plaintiffs, resulted in a loss ofapproximately $500 million in their purchasing power since 1999

(Memorandum of Law in Opposition, p. 13, fn. 4). And, the reduction in defendant's

contribution rate is not de minimus, given the disparity in income judges have faced since 1999,

in comparison with their federal counterparts. Nor is there any support in the law for "offset

reasoning." As explained by the United States Supreme Court in Hatler, "how could we always

decide whether a later salary increase terminates a constitutional violation without examining the

purpose of that increase?" (Harter, 532 US at 578). Here, the Commission considered several

factors in making its final recommendations, including, but not limited to: the overalJ economic

climate; rates of inflation; changes in public-sector spending; the levels of compensation and

non-salary benefits received by professionals in government, academia and private and nonprofit

enterprise; and the State 's ability to fund increases in compensation and non-salary benefits

(Final Report, Page 4). However, there is no indication that the Commission considered or

anticipated any decrease in the State's contribution toward the judge's health care benefits in its

study. Therefore, it cannot be said that the judicial salary increase "sought 'to make whole the

losses sustained" by the State's application of Section 167.8 to the judges (see. Halter, 532 US at

579).

As to dismissal of the action against the retired plaintiffs, it bears repeating that the

Compensation Clause expressly protects the compensation ofa "retired judge," providing that

"the compensation of a judge ... established pursuant to section fifteen of this article, a judge of

11
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the district court or ofa retiredjudge orjustice shall be established by law and shall not be

diminished during the term of office for which he or she was elected or appointed." (Emphasis

added).

This Court is well aware that a statute or ordinance is to be construed as a whole, reading

all of its parts together to determine the legislative intent and to avoid rendering any of its

language superfluous (Erin Estates, Inc. v McCracken, 84 AD3d 1487,921 NYS2d 730 [3d Dept

2011], citing Friedman v Connecticut Gen. Life Ins. Co., 9 NY3d 105, 115,846 NYS2d 64,877

NE2d 281 [2007]). "It is an accepted rule that all parts ofa statute are intended to be given effect

and that a statutory construction which renders one part meaningless should be avoided"

(Rocovich v Consolidated Edison Co., 78 NY2d 509, 583 NE2d 932,577 NYS2d 219 [1991]

citing Maller ofA/banD v Kirby, 36 NY2d 526, 530, 330 NE2d 615,369 NYS2d 655 [1975]).

Initially, defendant moved to dismiss the plaintiffs' Complaint as to the retired justices

relying on two sections, Art. VI, §25 (a] and Art. VI, §6 {c], arguing that "[d]uring the term of

office" does not apply to retired judges because a justice's term of office ends when he or she

retires. Upon such retirement, he/she is no longer to be included in the protection of

Compensation Clause's no-diminution guarantee as the justice no longer has a term of office.

Plaintiffs then responded that such an interpretation would render the inclusion of"a

retired judge or justice" superfluous.

In reply, defendant then proffered an explanation why the terms "retired judges" and

"during their term of office" are not incongruous. Defendant posits that "during the term of

office" renders the no-diminution guarantee applicable to those judges who have obtained a two-

lR
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year appointment upon certification pursuant to Judiciary Law § 1I5( 1), (2).

To begin, defendant's modified argument with respect to "retired judge" raised for the

first time, in reply, is improp,er. Arguments raised for the first time in reply are not to be

considered (Wal-Mart Stores. Inc. v Us. Fidelity and Guar. Co., II AD3d 300, 784 NYS2d 25

[1st Dept 2004]; Alrobaia ex rei. Severs v Park Lane Mosholu Corp., 74 AD3d 403, 902 NYS2d

63 [1st Dept 2010] ("The argument on which the court relied, however, was raised for the first

time in defendants' reply papers, and should not have been considered by the court in formulating

its decision")). As the First Department explained in Dannasch v Bifulco (184 AD2d 415, 417

[1 st Dept 1992]): "The function of reply papers is to address arguments made in opposition to the

position taken by the movant and not to pennit the movant to introduce new arguments in

support of, or new grounds for the motion." And, plaintiffs were not given an opportunity to

submit a sUHeply (Apartment Recycle Co. ofManhattan Inc.. 10 Mise 3d I066(A), 814 NYS2d

559 (Table) [Supreme Court, New York County 2005] citing. Fiore v Oakwood Plaza Shopping

Cenler. 1fU:., 164 AD2d 737, 739 [I st Dept], affd, 78 NY2d 572 [1991.], cert denied, 506 US 823

[1992] ("The First Department, however, has carved out a narrow exception to the maxim

excluding arguments advanced in a movant's reply papers: where the opposing party 'availed

themselves ofan opportunity to oppose the claims in their surreply,' the movant's arguments may

be considered on their merits")).

For the defendant in reply to now present a "new and improved" explanation of what is

meant by "retired" and "during tenn ofoffice" diminishes the sufficiency of their original

position. Second, there is no support offered for this new interpretation. Third, on its face, the

language says "retired," and defendant supplied no legislative history to support its interpretation.
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Finally, had the Legislature intended to limit the Compensation Clause's guarantee against

diminution to retired judges who have been recertified for continued service pursuant to Judiciary

Law § 11 S(1), (2), "it could have chosen to do so through appropriately worded legislation"

(Eaton v New York City Conciliation and Appeals Bd, 56 NY2d 340, 437 NE2d 1115 [1982];

see also Article VI, §25 (b), supra).

Therefore, the basis for dismissal as against the retired judges is unsupported.

However, plaintiffs failed to assert a legally cognizable basis to pennit the John and John

Doe plaintiffs to remain in the action. CPLR § 1024, entitled "Unknown parties," allows a "party

who is ignorant. in whole or in part. of the name or identity ofa person who may properly be

made a party, [to] proceed against such person as an unknown party by designating so much of

his name and identity as is known." (Emphasis added). Thus, the use of the John Doe caption is

pennitted where a party is ignorant ofthe name or identity of its adversary, a circumstance not

present herein. It is also noted that "CPLR I024 does not govern the separate issue whether a

John Doe pseudonym may be used to conceal the plaintiffs identity," which still does not assist

the unidentified plaintiffs herein, since the "use of a pseudonym must be reserved for cases in

which the matter alleged implicates 'a privacy right so substantial as to outweigh the customary

and constitutionally embedded presumption ofopenness in judicial proceedings," a situation also

not present herein (McKinney's CPLR § 1024, Practice Commentaries, by Vincent C. Alexander,

citing "J. Doe No. J" v CBS Broadcasting Inc., 24 AD3d 215, 215,806 NYS2d 38,39 [Ist Dept

2005]). Nor did plaintiffs request class action status. I I And, that defendant aware of the names

II CPLR § 90 I provides:
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and addresses of each and every John and Jane Doe is of no moment. There is no basis to permit

the caption to remain in its state without a showing ofa substantial privacy right or class

certification status. Therefore. plaintiffs "Jolm and Mary Does 1-2.000. cu~nt and retired

Judges and Justices of the Unified Court System of the State ofNew York" are dismissed from

this action, without prejudice.

In conclusion. this Court does not live in an ivory tower. and is fully familiar with the

financial crisis that New York. like most of the other states in the Country. is facing. As pointed

out by defendant. the State faced a budget deficit of $1 0 billion for the 2011-2012 year, forcing

the Legislature to make difficult choices between preserving jobs or reducing benefits. However,

accepting as true the allegations of the Complaint, Section 167.8 constitutes an unconstitutional

intrusion as applied to the judiciary. whose compensation is guarded by the Compensation

Clause. Finally. it is hoped that this Court's ruling does not signal a green light to the Legislature

to revisit pre-Commission levels ofjudicial compensation or "offset" the impending 2014

scheduled salary increase.

(Footnote II continued:)
Prerequisites to a class action
a. One or more members ofa class may sue or be sued as representative parties on behalfofall if:
I. the class is so numerous that joinder of all members, whether otherwise reqUired or pennitted, is
impracticable;
2. there are questions oflaw or fact common to the class which predominate over any questions affecting
only individual members;
3. the claims or defenses of the representative parties are typical of the claims or defenses of the class;
4. the representative parties will fairly and adequately protect the interests of the class; and
S. a class action is superior to other available methods for the fair and efficient adjudication of the
controversy.
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Conclusion

Based on the foregoing, it is hereby

ORDERED that defendant's motion to dismiss the plaintiffs' Complaint on the ground

that the Complaint fails to state a cause of action (CPLR § 3211 [a)[7], or in the alternative, that

its defense is founded upon documentary evidence (CPLR § 3211 [a] [1]) is denied, except that

the JOM and Mary Does 1.2,000, current and retired Judges and Justices of the Unified Court

System of the State ofNew York are dismissed from this action, without prejudice; and it is

further

ORDERED that defendant shall serve a copy of this order with notice ofentry upon all

plaintiffs within 20 days of entry.

This constitutes the decision and order of the Court.

Dated: May 21, 2013

HON. CAROLEDMEAD'-
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Summons, dated Dec. 26, 2012   (R29-R30)

~ILED: NEW YORK COUNTY CLERK 12/26/20121
NYSCEF DOC. NO. 1

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY O}' NEW YORK

--------------------------------------- X
EILEEN BRANSTEN, Justice of the Supreme COUl1 of :
the State of New York, PHYLLIS ORLIKOFF FLUG,
Justice of the Supreme COUlt of the State of New York, :
MARTIN J. SCHULMAN, Justice of the Supreme Court:
of the State ofNew York, F. DANA WINSLOW, Justice:
of the Supreme Court ofthc Statc ofNcw York, BETTY:
OWEN STINSON, Justice of the Supreme Court of the :
State of New York, MICHAEL J. BRENNAN, Justice of:
the Supreme Court of the State ofNew York, ARTHUR:
M. SCHACK, Justice of the Supreme Court of the State
ofNew York, BARRY SALMAN, Justice of the
Supreme Court of the State ofNew York, JOHN
BARONE, Justice of the Supreme Court of the State of
New York, ARlHUR G. PITTS, Justice of the Supreme:
Court of the State ofNew York, THOMAS D.
RAFFAELE, Justice of the Supreme Court of the State
of New York, PAUL A. VICTOR, retired Justice of the
Supreme COUl1 of the State of New York, JOSEPH
GIAMBOI, retired Justice of the Supreme Court of the
State ofNew York, THE ASSOCIATION OF
JUSTICES OF THE SUPREME COURT OF THE
STATE OF NEW YORK, THE SUPREME COURT
JUSTICES ASSOCIATION OF THE CITY OF NEW
YORK, INC. AND JOHN AND MARY DOES 1·2000,
current and retired Judges and Justices Ofthe Unified
Court System of the State OfNew York,

Plaintiffs,
-against-

STATE OF NEW YORK.

Defendant.
--------------------------------------- X

TO THE ABOVE NAMED DEFENDANT:

INDEX NO. 159160/2012

RECEIVED NYSCEF: 12/26/2012

Index No. ------

SUMMONS
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YOU ARE HEREBY SUMMONED to answer the Complaint in this action and to serve a

copy of your answer, or, if the Complaint is 110t served with this Summons, to serve a Notice of

appearance, on the Plaintiffs attomeys within twenty (20) days after the service of this summons,

exclusive ofthe day ofservice (or within thirty (30) days after the service is complete if this

summons is not personally delivered to you within the State of New York); and in case of your

failure to appear or answer, judgment will be taken against you by default for the relief

demanded in the Complaint.

Dated: New York, New York
December 26,2012

STROOCK & STROOCK & LAVAN LLP
Attorneys for Plaintiffs

By: /sl Joseph L. Forstadt
Joseph L. Forstadt
Alan M. Klinger
Emst H. Rosenberger
Burton N. Lipshie
Linda M. Melendres

180 Maiden Lane
New York, New York 10038-4982
Tel: (212) 806-5400
Fax: (212) 806-6006

TO: STATE OF NEW YORK
c/o The Attorney General
120 Broadway - 24th Floor
New York, New York 10271
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Complaint, dated Dec. 26, 2012   (R31-R38)

SUPREME COURT OIi' THE STATE Oli' NEW YORK
COUNTY O}i' NEW YORK

-.------------------------------------- x

EILEEN BRANSTEN, Justice of the Supreme Court of
the State ofNew Yol'k, PHYLLIS ORLIKOFF FLUO,
Justice of the Supreme Court ofthe State ofNew York,
MARTIN J. SCHULMAN, Justice of the Supreme Court:
of the State ofNew York, F. DANA WINSLOW, Justice:
of the Supreme Court of the State of New York, BE1TY :
OWEN S'llNSON, Justice of the Supreme Court of the :
State ofNew York, MICHAEL J. BRENNAN, Justice of:
the Supreme Co\.U1 of the State ofNew York, ARTHUR
M. SCHACK, Justice of the Supreme Court of the State
ofNew York, BARRY SALMAN, Justice of the
Supreme Court of the State ofNew York, JOHN
BARONE, Justice of the Supreme Court of the State of
New York, ARTHUR G. PIn'S, Justice of the Supreme :
Court of the State ofNew York, THOMAS D.
RAFFAELE, Justice of the Supreme Court of the State
ofNew York, PAUL A. VICTOR, retired Justice of the
Supreme COUlt of the State of New York, JOSEPH
GIAMBOI, retired Justice ofthe Supreme Court of the
State ofNew York, TIlE ASSOCIATION OF
JUSTICES OF THE SUPREME COURT OF THE
STATE OF NEW YORK, THE SUPREME COURT
JUSTICES ASSOCIATION OF THE CITY OF NEW
YORK, INC, AND JOHN AND MARY DOES 1-2,000, :
CU11'ent and retired JUdges and Justices Of the Unified
Court System of the State OfNew York,

Plaintiffs,
-against-

STATE OF NEW YORK

Defendant.

------------------------------- •• --._-- x

Index No. _

~OMPLAINT

Plaintiffs Honorable Eileen Branstcn, Honorable PhylUs OrlikotI Plug, Honorable Martin

J. Schulman, Honorable F. Dana Winslow, Honorable Betty Owen Stinson, Honorable Michael

J. Brennan, Honorable Arthur M. Schack, Honorable Barry Salman, Honorable John Barone,
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Honorable Arthm G. Pitts, Honorable Thomas D. Raffaele, Honorable Paul A. Victor and

Honorable Joseph Giamboi, current and retired Justices of the Supreme Court of the State of

New York, and JOHN AND MARY DOES 1-2,000, current and retired Justices of the Supreme

Court of the State ofNew York (collectively, "Plaintiffs" or "Justices"), as for their complaint

herein against Defendant the State ofNew York (the "Defendant"), respectfully allege as

follows:

NATURE OF THE ACTION

1. Plaintiffs bring this action against the State of New York, for a judgment seeking

an Order declaring that Defendant violated At1icle VI, Section 25 of the Constitution of the State

of New York, by having adjusted and increased the costs of the health care benefits afforded to

current and retired members of the Judiciary of the State of New York and to enjoin Defendant

from eontinuing to take such actiollS to impose higher premium contribution rates, co-payments,

benefits and deductibles for health insurance to any current and/or retired member of the

Judiciary of the State orNew York.

PARTIES

2. Plaintiff the Honorable Eileen Bransten is a Justice of the Supreme Court of the

State ofNew York, New York County, who was actively employed as such on October l, 20 II.

3. Plaintiff the Honorable Phyllis OrlikoffFlug is a Justice ofthe Supreme Court of

the State of New York, Queens County, who was actively employed as such on October 1,2011.

4. Plaintiff the Honorable Martin J. Schulman is a Justice of the Supreme Court of

the State of New York, Queens County, who was actively employed as such on October 1,2011.

2
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5. Plaintiff the Honorable F. Dana Winslow is a Justice of the Supreme Court of the

State of New York, Nassau County, who was actively employed as such on October 1, 20 II.

6. Plaintiff the Honorable Betty Owen Stinson is a Justice of the Supreme Court of

the State of New York, Bronx County, who was actively employed as such on October 1.2011.

7. Plaintiff the Honorable Michael J. Brennan is a Justice ofthe Supreme Court of

the State ofNew York. Kings County, who was actively employed as such on October I. 2011.

8. Plaintiff the Honorable Arthur M. Schack is a Justice of the Supreme COUti of the

State of New York, Kings COlmty, who was actively employed as such on October 1, 2011.

9. Plaintiff the Honorable Barry Salman is a Justice of the Supreme Court of the

State ofNew York, Bronx County, who was actively employed as such on October 1.2011.

10. Plaintiff the Honorable John Barone is a Justice of the Supreme Court of the State

of New York, Bronx County, who was actively employed as such on October I, 20 II.

II. Plaintiff the Honorable Arthur G, Pitts is a Justice ofthe Supreme COUl10fthe

State of New York, Suffolk County, who was actively employed as such on October I. 2011.

12. Plaintiffthe Honorable TIlom8s D, Raffaele is a Justice of the Supreme Court of

the State of New York, Queens County. who was actively employed as such on October 1,2011.

13. Plaintiff the Honorable Paul A. Victor is a Justice of the Supreme Court of the

State of New York, Bronx County, who retired ptior to October 1, 2011.

14. Plaintiff the Honorable Joseph Oia111OOi is a Justice of the Supreme Court ofthe

State of New York. Bronx County, who retired prior to October 1, 2011.
3
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15. PlaintiffThe Association of Justices of the Supreme Court of the State of New

York is an unincorporated association representing elected Supreme Court Justices of the State

of New York.

16. PlaintiffThe Supreme Court Justices Association of the City of New York, Inc. is

a New York not~for-profit corporation representing elected Supreme Court Justices in the City of

New York.

17. Plaintitfs JOHN and MARY DOES 1-2,000, as yet unknown, are current and

retired Judges and Justices of the State ofNew York.

18. Defendant the State of New York is the governmental entity and a State of the

United States of America that provides compensation to the Judges and Justices of the Unified

Court System ofthc State of New York.

CLAIM FOR RELIEF

19. Article VI of the New York State Constitution establishes the Judiciary as an

independent, co-equal branch of the State's government. The independence ofitsjudges is key

to a free and fair government.

20. Article VI, Section 25(a) prescribes a constitutional guarantee that Judicial

compensation shall not be diminished. It is the constitutional1inchpill for compensating

Plaintiffs, whose compensation is specified in Judiciary Law, Article 7-B, Section 220, el seq.

21. Under Article VI, Section 25(a) of the New York State Constitution, the State has

an absolute duty to establish, fund, and disburse Judicial compensation and not diminish Judicial

4
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compensation, ensming that Judicial compensation is protected so that the independence of the

Judiciary is protected.

22. The Judiciary is an independent and co-equal branch of government which has the

inherent power to order the political branches to provide reasonable and necessary resources to

comply with the New York State Constitution.

23. The New York State Constitution sets forth provisions relating to compensation

for each branch of government in particular Articles for each branch of the government.

24. In AUgl.lst 2011, the Legislature amended Civil Service Law § 167.8 to authorize

the president of the Civil Service Commission, with the approval of the State Director of the

Budget, to extend the terms ofa union agreement modifying health insumnce premiums to

unrepresented State employees or retirees (Governor's Program Bill, L 201 I, c. 491, § 2).

25. The Civil Sel"Vice Commission sent out a memorandum and flyer notifying the

employees of the State of New York designated as Management/Confidential; Legislature, New

York State employees represented by Civil Service Employees Association (CSEA), and New

York State retirees, vestees and dependent survivors regarding the New York State Health

Insurance Program (''NYSHIP'') premium rate changes.

26. NYSHIP, established in 1957 and one of the largest public employer health

insurance programs in the nation, provides the Judiciary with health insurance.

27. NYSHIP is administered by the New York State Department of Civil Service,

which is an agency of the Executive Branch.

5
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28. The sCI'vices offered by NYSHIP are provided by a network ofproviders that is

managed by the Department ofCivil Service.

29. NYSHIP is managed and controllcd exclusively by the Executive Branch.

30. On October 1.2011, the Civil Service Commission, pursuant to the amended

Section 168.7, incl'eased Plaintiffs' contributions and the cost of their health insurance premiums

pursuant to NYSHIP rate changes.

31. As a result of the actions by Defendant, Plaintiffs have expericnced an increase of

six percent in their contribution to the cost of their healtll insurance and increases in other costs.

such as co-payments, deductibles. and prescription drug costs.

32. The premium contribution rate for retired Justices increased by two percent. The

premium contribution rate for those Justices retiring on 01' after January 1.2012. has been

increased by six percent.

33. The value ofPlaintiffs' compensation has been diminished by Defendant's

actions.

34. Pursuant to Article VI, Section 25(a) of the New York State Constitution, Judges

and Justices are guaranteed iliat their compensation shall not be diminished during their term in

office.

35. The term compensation encompasses health benefits.

36. Civil Service Law § 167.8 violates Article VI. Section 25(a) of the New York

Constitution which provides: "The compensation ofa judge ... established pursuant to section

6
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fifteen of this article, a judge of the district court 01' of a retired judge 01' justice shall be

established by law and shall not be diminished during the term ofoffice for which he 01' she was

elected or appointed." (Emphasis added). This provision includes retirement benefits afforded to

retired Judges and Justices.

37. Defendant has increased the premium contdbution rate and co-payments for

Plaintiffs, thereby unconstitutionally diminishing the value of Plaintiffs' health benefits and thus,

their compensation.

38. Defendant has violated its Constitutional obligation to not diminish Plaintiffs'

compensation during their term in office. Defendant's actions affecting healthcare benefits have

unconstitutionally diminished Plaintiffs' compensation.

39. Plaintiffs are entitled to ajudgment declaring that Defendant's increase in

healthcare costs as affecting Plaintiffs diminishes Judicial compensation and violates Article VI,

Section 25(a) of the New York Constitution, and an order should be entered enjoining Defendant

from continuing this unconstitutional conduct.

WHEREFORE, Plaintiffs pray for judgment against Defendant as follows:

a. Declaring that L 2011, c. 491, § 2 and the amended Civil Service Law § 167.8.

are unconstitutional as applied to the Judges and Justices of the Unificd COUli Systcm because

these statutes diminish the compensation of all such Judges and Justices and, by so doing,

unconstitutionally and adversely impact the public and the independence of the Judiciary as

established in Article VI, Section 25(a) of the New York Constitution; and

7
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b. For such other reliefas may be deemed appropriate to address and redress the

constitutional violation ofPlaintiffs' rights under the Constitution of the State ofNew York.

Dated: New York, New Yark
December 26, 2012

STROOCK & STROOCK & LAVAN LLP

By: /s/ Joseph L. Forstadt

Joseph L. Forstadt
Alan M. Klinger
Ernst H. Rosenberger
Burton N. Lipshie
Linda M. Melendres

180 Maiden Lane
New York) New York 10038
(212) 806-5400

Attorneysfor Plaintiffs

8
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Notice of Motion to Dismiss, dated Feb. 22, 2013   (R39-R40)

[FILED: NEW YORK COUNTY CLERK 02/22/20131
NYSCEF DOC. NO. 3

SUPREME COURT OF THE STATE OF NEW YORK
NEV.i YORK COUNTY
------------------------------------------------------------)(
EILEEN BRi\NSTEN, Justice of the Supreme
Comi ofthe State ofNew York, PHYLLIS
ORLIKOFF FLUG, Justice of the Supreme
Court ofthe State ofNew York, NlARTIN J.
SCHULMAN, Justice of the Supreme Court of
the State of New York, F. DANA VvlNSLO\V,
Justice of the Supreme Court ofthe State of
New York, BETTY OWEN STINSON, Justice
of the Supreme Couli of the State ofNew York,
MICHAEL J. BRENNAN, Justice of the
Supreme Court of the State ofNew York,
ARTHUR rvf. SCHACK, Justice of the Supreme
Comt of the State ofNew York, BARRY
SAUdAN, Justice of the Supreme Couli of the
State ofNew York, JOHN BARONE, Justice of
the Supreme Court of the State ofNew York,
ARTHUR G. PITTS, Justice ofthe Supreme
Court of the State ofNew York, TH01fAS D.
RAFFAELE, Justice of the Supreme Comi of
the State ofNew York, PAUL A. VICTOR,
retired Justice of the Supreme Comi of the State
ofNew York, JOSEPH GL4r,/IBOI, retired
Justice ofthe Supreme Court of the State of
New York, THE ASSOCIATION OF
JUSTICES OF THE SUPRE1fE COURT OF
THE STATE OFNEW YORK, THE
SUPREME COURT JUSTICES
ASSOCIATION OF THE CITY OF NEVi
YORK. INC. and JOHN AND MARY DOES
1-2000, cunent and retired Judges and Justices
of the Unified Comi System of the State ofNew
York,

P1aintitls,

- against -

STATE OFNE\V YORK,

Defendant.

--------------------------------------------------------------)(

INDEX NO. 159160/2012

RECEIVED NYSCEF: 02/22/2013

Index No. 159160/2012

NOTICE OF
!\IOTION TO DISMISS
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PLEASE TAKE NOTICE that upon the accompanying Affinnation of Garrett

Coyle, dated February 22, 2013, the Memorandum of Law in Support of Defendant's Motion to

Dismiss, and all other papers filed herein, defendant the State ofNew York will move to dismiss

the complaint under CPLR 321 I(a)(1) and (a)(7) before the Motion Support Office of the

Supreme Court of the State of New York, in and for New York County, located at 60 Centre

Street, Room ]30, New York, New York ]0013, on April 10, 2013 or such other or further date

as may be established by the Court, on the grounds that the complaint fails to state a cause of

action or in the alternative that a defense is founded upon documentary evidence.

PLEASE TAKE FURTHER NOTICE that pursuant to the parties' stipulation,

answering papers, ifany, shall be served by March 22,2013, and reply papers, ifany, shaH be

served by April 8,2013.

Dated: New York, New York
February 22,2013

To:

Joseph L. Forstadt
Stroock & Stroock & Lavan LLP
Attorney for Plaintiffs
180 Maiden Lane
New York, NY 10038-4982

ERIC T. SCHNEIDERMAN
Attorney General of the State ofNew York

AttomeyIf: thestNew York

By: "'fJ
Andrew-Meier
Garrett Coyle /
Assistant Attorney General
120 Broadway, 24th floor
New York, New York 10271
Tel: (212) 416·8305
Fax: (212) 416-6009

2
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Memorandum of Law in Support of Defendant’s Motion to Dismiss, dated Feb. 22, 2013  (R41-R70)

Defendant.
--------------------------------------------------------------;{

ERIC 1. SCHNEIDElUvlAN
Attomey General of the State ofNew York
COl/lIselfor DefelldantState ofNew York

110 Broadway, 24th tloor
New York New York 10271

'FILED: NEW YORK COUNTY CLERK 02/22/2013/
NYSCEF DOC. NO. 4

SUPREr."m COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY
--------------------------------------------------------------J\
EILEEN BRANSTEN, Justice ofthe Supreme
Court of the State ofNew York PHYLLIS
ORLIKOFF FLUG, Justice of the Supreme
Comt of the State ofNew York, !vIARTIN J.
SCHUUvIAN, Justice ofthe Supreme Comt of
the State ofNew York, F. DANA \\-1NSLOW,
Justice of the Supreme Court of the State of
New York, BETTY OWEN STINSON, Justice
of the Supreme Court ofthe State ofNew York,
MICHAEL J. BRENNAN, Justice of the
Supreme Court of the State ofNew York,
ARTHUR M. SCHACK, Justice of the Supreme
Comt of the State ofNew York, BARRY
SALMAN, Justice of the Supreme Court of the
State ofNew York, JOHN BARONE, Justice of
the Supreme Com1 ofthe State ofNew York,
ARTHUR G. PITTS, Justice of the Supreme
Com1 of the State ofNe\\' York, THO!vIAS D.
RAFFAELE, Justice of the Supreme Comt of
the St1te ofNew York, PAUL A. VICTOR,
retired Justice of the Supreme Comt of the State
ofNe\\' York, JOSEPH GL~JvIBOI, retired
Justice ofthe Supreme Com1 of the State of
New York, THE ASSOCIATION OF
mSTICES OF THE SUPRErvIE COURT OF
THE STATE OF NEW YORK, THE
SUPRErvIE COURT mSTICES
ASSOCIATION OF THE CITY OFNEW
YORK, INC. and JOHN AND !vIARY DOES
1-2000, cmTent and retired Judges <Uld Justices
of the Unified Comt System of the State ofNew
York,

Plaintiffs,

- against -

STATE OF NEW YORK,

INDEX NO. 159160/2012

RECEIVED NYSCEF: 02/22/2013

Index No. 159160i2012

IVIEl\IORJ\.NDUM OF LA\\' IN
SUPPORT OF DEFENDANT'S

MOTION TO DISMISS

Andrew r-,'Ieier
Ganett Coyle

Assistant Attomeys General
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Defendant the State ofNew Vork respectfully submits this memorandum oflaw in

support ofits motion to dismiss the complaint lUlder CPLR 3211 (a)(1) and (a)(7).

PRELIMINARY STATE1VIENT

As pmt of an etIOli to address one of the largest budget crises in State histOlY, the

Legislatnre in 20 11 negotiated agreements with the major public-sector unions that decreased the

percentage the State contributes toward the cost of its employees' health insurance premiums ­

as relevant here, ii-om 90% to 84% for active employees, and fi:om 90% to 88% for retired

employees - with the ditlerence to be paid from their salalles. Simultaneously, under a

provision of the Civil Service Law, the State extended those smne tenns to employees not

represented by unions - including Judges, Justices, Legislators, and other public officials.

Now, a group of active mld retired Supreme Court Justices bllngs tlus action seeking a

declaratOlY judgment that the State's reduced premium conulbution rate violates Article VI,

Section 25(a) of the State Constitution, wluch says that the "compensation" of a state comi Judge

"shall not be dimllushed dlUlng the tenn of office for wluch he or she was elected or appointed."

That provision, known as the Compensation Clause, protects judicial independence by

preventing the Legislatnre hom retaliating against Judges for politically unpopular decisions.

The complaint should be dismissed. It is well settled that the Compensation Clause

allo,,,s lm"8 that llldirectly diInilush Judges' take-home pay in a nondiscriminatmy manner that

does not single out Judges. Tlus is because it is exceediIlgly implausible that such

nondiscrllninatory laws retIect the Legislature's attempt to plUlish Judges for lUlpopulm'

decision.,;:. Here, the State's reduced premiulll contribution rate applies on equal tenns to the vast

maj Ollty of state employees - including the Legislators themselves - and does not single out

Judges. Therefore, the complaint fails to state a violation of the Compensation Clause.
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Moreover, even if the State's reduced premiulll contribution rate somehow violated the

Compensation Clause, that violation was cured when, six months after that reduction took efJect,

the Legislature enacted a significant pay raise for Judges and Justices. As a result of that pay

raise, the plaintifJs' take-home pay is greater now than it was before the challenged reduction to

their health insurance premilUlls took efJect.

Additionally, even if the State's reduced premimll conu1bution rate somehow violated the

Compensation Clause, and even ifthe subsequent judicial pay raise did not cure that violation,

the retired Justices do not have a cognizable claim under tile Compensation Clause, which

applies only "dUl1ng tile tell11 of office for which [tile Judge] was elected or appointed."

Finally, the claims brought 011 behalfof 2,000 John and Mary Doe plaintiffs, alleged to be

"as yet lUlknown" Judges, should be dismissed as no recog11lzed procedure pell11its claims to be

brought on behalf of John Doe plaintiffs who are unknown.

FACTUAL BACKGROUND

1. The State Budget Crisis

In tile wake ofthe :2008 \vorldwide financial C11Sis, New York, like other states, faced

C11tical budget shortages. See gellera/~v Full RepOlt of the State Budget C11Sis Task Force, July

17, ~O 1~, available at http://www.statebudgetCl1sis.org/wpcms/wp-content/images/Report-o[-the­

State-Budget-C11sis-Task-Force-Full.pdf Precipitous drops in employment, consmuer spending,

capital gains, and propelty values led to shaI}Jly lower tax revenues. See id. at 8. At the same

time, the spike iUlUlemployment and nnderemployment meant increased utilization ofpublic

entitlement programs and safety-net services. See id. As a result, as of early 2011, the State

faced a projected budget deficit 01'$10 billion for fiscal year 2011-2012. S'ee Press Release,

Govemor's Office, Govemor Cuomo's 2011-12 Ewclltive Budget Pro"vides TrallSfo17Jwtioll
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Plan/or a New New York (Feb. L 1011), available at

http://www.govemor.ny.govIpress/010 III tnlllsfollu ationplan.

The State sought to address the budget crisis through multiple means. For example, it

closed multiple plisons across the State. See Thomas Kaplan, Cuomo Administration Closing 7

Prisons. 1 in New York City, N. Y. Times. June 30. 1007. It consolidated agencies and slashed

their budgets. See Donna Kimma, NY. Unveils 1\-Tew Housing Agency. Affordable Housing

Finance, Jan. 1, 20 1O~ Joseph Spector, NY Counties Share Budget Crisis. Rochester Democrat

and Chronicle, Dec. 30,1010. A.nd it cut fimding for tlle judiciary by $170 million, resulting in

courtrooms closing 30 minutes earlier than usual. See John Eligon, STate's Judges Told To ShUT

Courtrooms Earlier To Cut Costs. N.Y. Times, Apr. 6, 1011.

2. The Resolution

In addition to those cuts, the State detelluined that it needed to cmb tlle growth of state

spending on state employee salmies and benefits. To that end, in the SUlumer of2011, the State

and tlle Civil Service Employees Association, the largest union of state employees,1 reached an

agreement: In exchmlge for avoiding layoff;: of thousands of state employees, the union agreed

to a three-year salmy freeze, anlmpaid fiulough, and a reduction in the percentage contlibution

that the State pays to\vards their health insmance premiUlus.2 See Nicholas Confessore, Cuomo

Reaches Deal With Union to Avert L(~voifs, N.Y. Times, June 22, 2011; Thomas Kaplan. State

El/lployees' UnionAccepts TYage and Benefits Concessions, N.Y. Times, Aug. 16,2011.

CSEA represents approximately one-third (about 62,000) of the State's approximately
186,000 employees. See Danny Hakim, Cuomo Secures Big Givebacks in U"ion Deal,
N.Y. Times. JUlle 12. 2011.

2 The filiI agreement is available on the Govemor's Office of Employee Relations website.
See Stat(?-[lnion COl/tracts, Govemor's Office of Employee Relations, 11m'. 7,2012,
available at http://wwlv.goer.ny.gov/LabOl·_Relations/Contracts/index.diu.

3
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Specifically, the agreement provided that, effective October L 201 L the State would

reduce its contlibution to union employees' health i.llsmance plans by a certain percentage

depending on the employee's pay grade. See Coyle AfT. Ex. B. For employees with a pay grade

01'9 or below (i.e., employees whose base ammal salalY is $31,653 or less\ the State would

reduce its conbibution trom 90g'O of the premium cost to 88% ofthe premimll cost, with the 2%

balance to be paid fi-om the employee's biweekly paycheck. See id. For employees lvith a pay

grade of 10 or above, the State would reduce its conhibution ii-om 90% ofthe premiuJll cost to

84% oftlle premilUll cost, ,,,,ith the 6% balance to be paid fl:om the employee's biweekly

paycheck. See id.

ShOlily thereafter, the State reached substantially similar agreements with fom other

public employee unions: the Public Employees Federation AFL-CIO (tlle second largest union of

state employees),4 the Police Benevolent Association ofNew York State,5 Council 82,6 and tlle

New York State Conection Officers and Benevolent Police Association?

3

4

5

6

7

See Civil Service Emplol'ees Associatiol/ SalOl:v Schedules - 2007-2011, Governor's
Office of Employee Relations, Dec. 29,2010, available at
http://goeLny.gov/LabOl·_Relations/CS EA_07-11.dill.

See Coyle Aff. Ex. C. TIle NYS PEF represents approximately 56,000 employees. See
PEF Executive BoardApproves Sending Tentative COl/tract Agreement To lv!embersliip,
Ne,,,, York State Public Employees Federation, Aug. 11,2011,
http://www.peforgnlOme/2011/8/11/pef:executive-board-approves-sending-tentative­
contract-agre.hhlli.

See Coyle AfT. Ex. D. The PBANYS represents approximately 1,200 employees. S'ee
About tlie PBA oflvTS, PBA of New York State, http://www.pbanys.org/pba/about-pba­
nys/ (last visited Feb. 20, :20 13).

See Coyle Aff Ex. E. Council 82 represents more than 1,000 employees. See Rick
Karlin, CoU1JCil 81 Alembers Slioot D01Vl/ Contract Offer 3 to 1, Capitol Confidential,
May 10, 2011.

See Coyle AfT. Ex. F. The NYSCOBPA represents approximately 26,000 active and
4
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Not all state employees, however, are represented by a union. Rather than bargaining

individually with thousands of unrepresented employees, the State amended the Civil Service

Law to allow "[t]he president [ofthe Civil Selvice Commission], with the approval of the

director of the budget [to] extend the modified state cost ofpremium or subscription charges for

employees or retirees not subject to" a collective bargaining agreement. Civil Service Law

§ 167(8)~ see also Compi. ,-r 24. Accordingly, pursuant to Civil Sen-ice Law § 167(8), the State

extended the tenus ofthe health insurance premium contribution rate change that it had

negotiated with the muons to unrepresented :ManagementlConfidential employees and

Legislators8~ Judges, Justices, and employees ofthe VIufied Court System not represented by the

Civil Service Employees Association9~ and retirees. 10 See Compl. ,-r 25. 111at extension took

effect on October 1, 2011, the same date it took effect for muon employees. See Compl. ,-r 30.

At the same time, the co-payment for Judges, Justices, and employees of the VIutied

retired state employees. See Ourlvfission, New York State Conectional Ofticers &
Police Benevolent Association, Inc., http://www .nyscopba.org/mission Oast visited Feb.
20,2013).

8

9

10

See Coyle Atr Ex. G. There are approximately 12,000 state employees designated
"Management/Confidential." See Afanagement/Conjidenfial, Govemor's Office of
Employee Relations, July 2, 2012,
https:!/www .goer.ny.gov/LabOl'_Reiations/ManagementConfidential/index.ctlu.

See Coyle AtT Ex. H. The VIutied Court System has more than 16,000 employees. See
Joel Stashenko, Lippman Is Pickfor ChiefJudge, N.Y. Law JoumaL Jan. 14,2009.
Fewer than 1,200 of those employees are Judges or Justices. See Careers, New York
State VIutied Comt System, http://www.nycourts.gov/careers/ (last accessed Feb. 20,
2013). Judges and Justices are not assigned pay grades, but they are subject to the
premium contribution rate ofmuollized employees with equivalent annual salmies.

See Coyle Aft~ Ex. 1. Because of the admilustmtive ditliculty of detenuilung the pay
grade eqtuvalent of retirees, many of whose salalies changed over the course of their
employment with the State, all retirees moe subject to the lower 2% reduced contIibution
rate. See also Compl. ,-r 32.
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Court System not represented by the Civil Service Employees Association and retirees was

eliminated for a number ofpreventive care services, including recommended adult

immunizations from participating providers; certain preventive care and screening for women,

chil(hen, and adolescents~ celtain preventative care for men; and other items and services

recommended by a federal task force. See Coyle Aff Ex. H at 3~ Coyle AtT. Ex. I at 3. And the

co-payment tor certain prescription d11lgs was reduced by 50%. See Coyle Atr Ex. H at 6;

Coyle AtT. Ex. I at 3.

3. The Judicial Pay Raise

Betore the State's reduced premium conuibution took effect, the Legislature passed a law

creating a Special Commission on Judicial Compensation to study the "adequacy ofpay levels

and non-salalY benefits" of Judges and Justices and to detenuine whether those "annual

salmies ... ,,,auant adjustment." 2010 N.Y. Laws 567 § l(a). 111e Commission's

recommendations "have the force oflaw" unless the Legislahne enacts a contraIy statute betore

APlill of the next year. Jd. § l(h).

After consideling Judges' and their peers' "levels of compensation" and "non-salmy

benefits," the Commission's 2011 Final Report recommended an across-the-board judicial salaIy

raise. See Coyle Aff Ex. J. In patticular, the Commission recommended that Supreme Comt

Justices' salaries be increased to match federal district court judges' salalies ($174,000), in tlu'ee

phases: mlincrease $160,000 on APlil1, 2012; to $167,000 on April L 2013~ and to $174,000 on

April 1, 2014. Jd. at 8-9.

The Conuuission's recommendations took effect on April 1, 2012. Accordingly, exactly

six montlls after tlle State reduced its conuibution to Judges' (and the vast majOlity of other state

employees') health insurance premimlls, it increased Supreme Comt Justices' salmies fi.-om

6
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$136,700 to $160,000 - an increClse ofmore than seventeen percent. Id. at 8.

4. This Action

The plaintiff.<: - eleven cunent and two retired Justice:;: of the Supreme Comi, two

associations, and 2,000 "as yet unknown ... cunent and retired Judges and Justices," Compi.

~~ 2-17 - filed tlris action OIl December 26, 201211

Their complaint claims tlmt the State's reduced contribution rate to their health insmance

premimlls, as well as increases in their co-payments, deductibles, and prescription dmg costs,

violate Article VI, Section 25(a) of the State Constitution. That provision, known as tlle

Compensation Clause, says that the compensCltion of a Supreme Com1 Justice (and most other

state comt Judges) "shall not be dimilrished dming the tenll of oftice for wlrich he or she was

elected or appointed." Compi. mr 31, 33, 35-38.

The complaint seeks declaratOlY relief only -no damages or injunctions - ordering

that the State's reduced premimll contribution rate under Civil Service Law § 167(8) is

uncollstihltiollal.

STANDARD OF REVIE\V

A motion to dismiss under CPLR 3211(a)(7) for failme to stClte a cause of action will be

granted if tlle Com1 cmulOt discern a coglrizable cause of action fi:olll the complaint's factual

allegations, taken as tme, along with all reasonable inferences in the plaintifts' favor. Gertler v.

Goodgold, 107 A.D.2d 481, 485 (1st Dep't 1985), affd, 66 N.Y.2d 946, 948 (1985). The Comt

does not however, consider "bare legal conclusions." Id.

As explained below, under that standard, the Com1need not look beyond the complaint's

tactual allegations to conclude that tlle State's reduced health insmance premimll conuibution

11 A copy of the complaint is attached as Exlribit A to the Aftirmation of Ganett Coyle.
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rate does not violate the Compensation Clause and thus that the complaint should be dismissed.

However, to provide Ule Court ,vith the full contextual backgrOlmd of that challenged reduction,

the State is providing the Court \vith the official health insurance plan documents reflecting that

reduction, attached as exhibits to the Atlinuation of Ganett Coyle in Snppolt of the State's

Motion to Dismiss. See Coyle Afl Exs. B-J. To the extent that the Court wishes to consider

these docmllents, it may treat the State's motion to dismiss as a CPLR 321 1(a)(1) motion to

dismiss on the ground that a defense is founded upon docmuentary evidence. See Jordan Panel

.5\,s.. C01p. v. Turner Cons/r. Co., 45 A.D.3d 165, 167 (1st Dep't 2007) (considellng tenu sheet

in affinuing grant ofCPLR 3211(a)(1) motion to dismiss); Heaney v. Purdy, 29 N.Y.2d 157, 159

(1971) (considering public records in atlinuing grant of CPLR 321 1(a)(1) motion to dismiss);

see also Fan/COletta v. John Doe 1, 73 A.D.3d 78,84-86 (2d Dep't 2010) ("[T]o be considered

'doculllentmy,' evidence must be unambiguous and oftmdisputed authenticity.'}

Finally, when (as here) plaintiffs bring a constitutional challenge to a duly enacted law,

the Imv "el\ioy[s] a strong presumption of constitutionality." Lm'Cllle v. Hayden, 98 N.Y.2d 155,

161 (2002). "\Vlrile the presmuption is not inefutable," the plaintiff.;; "face the initial burden of

demonstrating the statute's invalidity 'beyond a reasonable doubt. '" lei. (citations omitted).

ARGUMENT

POINT I

THE STATE'S ACROSS-THE-BOARD REDUCTION OF ITS PERCENTAGE
CONTRIBUTION TO THE VAST l\IA.JORITY OF STATE EMPLOYEES' HEALTH
INSURANCE PREMIUl'vIS DOES NOT VIOLATE THE COMPENSATION CLAUSE

BECAUSE IT DOES NOT SINGLE OUT .JUDGES

The plaintift8 claim that the State violated the Compensation Clause Whell it reduced the

percentage it contributes tmvard their (and the vast majority of other state employees ') health

insurance premimus, thereby forcing the plaintiffs to pay the difference. But the law is settled

8
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that the Compensation Clause allows laws like this one that indirectly climinishjudges' take-

home pay in a nondisCliminatory manner that does not single out judges.

A. New York Courts' Follow Federal Compensation Clause Case Law

Article VI, § 25(a) of the New York Constitution provides that the compensation of a

Judge or Justice "shall be established by law and shall not be diminished dming the tenll of

office for which he or she \vas elected or appointed."

New York's Compensation Clause is "comparable to the Federal Compensation Clause

which also contains the same 'shall not be climinished' language," and thus New York courts

1'0110\..' federal Compensation Clause jmisp1l.1dence in intel}JIeting New York's Compensation

Clause. Afafter ojiVJaron v. Silver, 14 N.Y.3d 230, 252-54 (2010)12~ Blackv. Graves, 12

N.Y.S.2d 785, 786-88 (3d Dep't 1939) (Bliss, 1., conculTing), affdwithoutopinion, 281 N.Y.

792 (1939).

B. The Compensation Clause Does Not Exempt Judges From Broadly Applicable,
Nondiscriminatory Laws That Indirectlv Reduce Their Take-Home Pay

The Compensation Clause protects the independence of the juclicimy by preventing the

Legislature - which conti"ols the purse shings - ii-om retaliating against judges for politically

unpopulm' decisions. See United States v. Hatter, 532 U.S. 557, 568 CWO 1) (The Compensation

Clause "help[s] to secure an independence ofmind and spuit necessary ifjudges are 'to maintain

that nice adjushllent between individual lights and govel1lmental powers which constitutes

political liberty. "") (citation omitted); id. at 568 ("Hamilton knew that 'a power over a man's

12 InAIaron, the Court ofAppeals held that the Legislature's failure to pass a law raising
judicial salmies to compensate for intlation was lUlconstitutional. 14 N.Y3d at 261.
That holding, however, was based on the separation ofpowers doctrine, not the
Compensation Clause, see id, and thus it does not apply here, where the plaintitls have
not challenged the State's reduced contJibution to health ulsurance premiums mlder the
separation ofpowel'S doctrine.

9
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subsistence amolmts to a pO',ver over Iris will. ".) (citation omitted); A'faron, 14 N. Y.3d at 250

(purpose ofNew York's Compensation Clause is "to promote judicial iildependence").

But the Compensation Clause does not exempt judges fi-om IlondisCliminatOly, broadly

applicable laws that have the indirect effect ofreducing their take-home pay. See United States

v. Will. 449 V.S. 200,227 (1980) C"[T]he Compensation Clause does not erect an absolute ban

on all legislation that conceivably could have an adverse etfect on compensation ofjudges.").

As the V.S. Supreme Comt has explained, ':iudges are not 'imnnme fi'om shaIing \vith their

fellow citizens the matelial burden ofthe govemment.'" Hatter, 532 U.S. at 570-71 (citation

omitted) (holding that "the Compensation Clause does not forbid Congress to enact a law

imposing a noncliscliminatolY tax (including all increase in rates or a change in conditions) upon

judges''); see also id at 570 ('''To reqlrire a man to pay the taxes that all other men have to pay

cannot possibly be made an instnullent to attack his independence as a judge. "') (citation

omitted); 1vf(lro11, 14 N. Y.3d at 254 ("The evolution of Supreme Comt jmisprudence ...

establishes that a nondisClimimltory tax that treats judges the same as other citizens is

permissible, but direct diminution of compensation or the discriminatoIY taxation ofjudges is

not."); Black, 12 N.Y.S.2d at 785 (holcling thatIaw requiring judges to pay income tax tllat all

other state residents were already subj eet to did not violate Compensation Clause); Atkins v.

UI/ired States, 556 F.2d 1028. 1045 (Ct. C1. 1977) ("Indirect, nonclisCllminatolY diminishments

ofjudicial compensation. those which do not amount to an assault upon the independence of the

tlrird branch or all)' of its members. fall outside the protection of the Compensation

Clause ....").

10
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C. The State's Reduced Contribution Rate To Judges' and
Most Other State Employees' Health Insurance Premiums
Does Not Violate the Compensation Clause Because
It Is an Indirect Reduction That Does Not Sinl!le Out Judges

Here, the State'8 reduced premium contribution rate is a nondiscriminatory, broadly

applicable law that although it may have the indirect eflect of reducing their take-home pay,

does not violate the Compensation Clause.

The U.S. Supreme Comt employs a two-step inquilY to detelmine whether a particular

law that has the effect of diminishing judges' compensation violates the Compensation Clause.

See Hatter, 532 U.S. at 569-74.

1. The State's Reduced Premium Contributio1l Rate Is all bldirect Reductio1l

The first question is ""hether the challenged 1m... reduces judicial compensation directly or

indirectly. Direct reductions - that is, laws that reduce judges' salmy directly. ratller them by

increasing judges' other costs and thereby indirectly reducing their take-home pay - are per se

impelmissible lUlcler tlle Compensation Clause. See Hatter, 532 U.S. at 571 ("We concede that

tllis Comt has held that tlle Legislatme cmmot direct~v reduce judicial salcuies even as part of an

equitable etJort to reduce all GovenUllent salaries.") (citing Will, 449 US. at 226); see also id at

569 (explaining that "ordeling a lower salmy" for judges would be "direct[]" diminishment

prollibited by Compensation Clause)

Indirect reductions, by contrast, do not violate the Compensation Clause Ull.less tlley

"disCliminate against judges" - tlwt is, tuuess tlley "singl[e] out judges tor disadvantageous

treatment." Hatter, 532 U.S. at 572, 576; cf Roe v. Bd. ofTrs. ofVill. ofBellport, 65 A.D.3d

1211, 1211-12 (2d Dep't 2009) (holding that village resolution eliminating single village comt

justice's health care benefits violated Compensation Clause). Such nondisCllminatolY indirect

reductions are pennissible because 'ih[e] prophylactic considerations that may justil)' an
11
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absolute nue forbidding direct "alaly reductions are absent." Hatter, 532 U.S. at 571. As the

Hatter Comt explained, in the context of a nondiscriminatOlY tax: "In practice, the likelihood

that a nondiscriminatOlY ta.x represents a disguised legislative eftc>lt to influence the judicial will

is virtually nonexistent. Hence the potential tlueats to judicial independence that underlie the

Constitution'8 compensation guarantee cannot justifY a special juclicial exemption 11'om a

commonly shared tax, not even as a preventive measme to comlter tllOse threats." 532 U.S. at

Under this principle, adjustments to non-salary benefits are indirect, not direct reductions

injuclicial compensation. See, e.g., Robinson v. SulliwOJ, 905 F.2d1l99, 1202 (8th Cir. 1990)

(holding that law rescincling federal judge's social secmity retirement benefits was indirect,

ratller tllan direct, reduction in juclicial compensation that clidnot violate Compensation Clause).

Here, the State's reduction of its contlibution to Judges ' (and Legislators' and most otller

state employees') health insurance premimns is an indirect reduction. 13 The State does not pay

its premium conhibution diJectly to the employee as part ofhis or her salmy. Rather, tlle State

transmits its contribution to NYS HIP, which collects the remaining balance t1:om the employee's

13 In addition to the State's reduced conhibution to health insurance premiums, tlle
complaint also alleges that other feahues of the law violate tlle Compensation Clause:
"Defendant has increased the premium contlibution rate and co-payments for Plaintiffs,
thereby lUlconstitutionally diminishing the value of Plaintitfs' health benefits and thus,
tlleir compensation." Compi. ~ 35 (emphasis added); see also Compi. ~ 31
("... Plaintitf.'! have expelienced ... increases in otller costs, such as co-payments,
deductibles, and prescliption dl11g costs. "). But those alleged increases in other cost.:; are
imposed by the health insmers themselves (i.e., private entities) -not the State. Afaron
held that the Compensation Clause prohibits oIUy diminutions in judicial compensation
cnused by afti11lwtive actions of the Legislahue -not by outside factors. 14 N .Y.3d at
254 (concIucling, in sUlumarizing federal Compensation Clause cases, tllat "it is tlle
climinislullent of salary bv Congress, be it direct or indirect., that is prohibited") (emphasis
added). Thus, these alleged increases in the plaintifts' otller healtll insmance costs do not
violate the Compensation Clause.

12
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salmy aIld then pays the full premium amount to the insurer chosen by the employee. See Civil

Selvice Law § 167(1)(a\ (3). Hence, v,.'hen the State reduced its conhibution here, it increased

the remaining balance that NYSHIP then collected ti-om Judges' (and most other state

employees') salmies, only thereby atTecting Judges' take-home pay indirectly. And as in Hatter,

the likelihood that the State's reduced contIibution to the vast majolity of state employees' ­

including the Legislators' own- health insmance premiums represents a disguised legislative

et1I.1l1 to intluence Judges' decisions is "virtually nonexistent." See 532 U.S. at 571.

2, Tile State's Reduced Premium COlltributioll Rate Does Not Sillgle Out Judges

Second, to detenlline whether an indirect reduction in compensation impennissibly

singles out judges or is pennissibly nondiscliminatory, the U.S. Supreme Comt considers: (1) the

munber ofjudges subject to the challenged reduction relative to the mUllber ofnon-judges

subject to the reduction, see Hoffer, 532 U.S. at 572-73; (2) \vhether the judges subject to the

new financial obligation can expect to receive any benefits in retum, see id. at 573~ and (3)

whether the Legislatme's expressed justification for subj ecting judges to the reduction is

inconsistent with the Compensation Clause's objectives. Haffer, 532 U.S. at 574.

Hatter, \....hich addressed two separate laws that inclirectly reduced judges' take-home pay,

illustrates the difference between indirect reductions that impennissibly single out judges aIld

those that m'e pennissibly non(liscriminatOlY. The Com1 held that a law extending the Social

Secmity ta.x to a group of federal employees consisting almost solely of federal judges, most of

whom were already eligible for Social Secmity benefits, impennissibly singled out judges and

therefore violated the Compensation Clause. 532 U.S. at 562-64, :; 72-76. But the Comt held

that a law extending the Medicm'e ta.x on equal tenns to all federal employees - including

federal judges - was non(liscriminatOly and thus (lid not violate the Compensation Clause. fd

13
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at 561-62,572.

Here, the State's reduced conuibution to all public employees' health insurance

premiums does not single out Judges and thus does not violate the Compensation Clause.

First, the State's reduced healtll insurance premimll rate conuibution applies on equal

tenus to tlle vast majOlity ofstate employees - only a tiny tiaction of whom are Judges. Of the

State's approximately 186,000 active employees, well over 75% are subjectto the reduced

premilUu conuibution rate challenged here. See nn. 1-2,4-9, supra. OftllOse subject to the

reduced conuibution rate, less than one percent (approximately 1.200) are Judges or Justices.

See n.9, supra. Thus, tlle State's reduced conuibution rate is mnch more like tlle Medicare tax

upheld in Hatter, which applied to all federal employees, only a small tiaction of whom were

judges, tllan tlle Social SecUlity tax sU"llck down in Hatter, which npplied almost solely to judges.

See Hatter, 532 U.S. at 561-64. And as with the Medicare tax in Helffe,', it is exceedingly

implausible that tlle Legislature here would have used such a blunt instnllllent - cutting its

conuibution to the health insurance premiums of well over 100,000 non-judge state employees,

including tlle Legislators themselves - as a suneptitious way to pmllsh Judges for lUlpopular

decisions. See Hatter, 532 U.S. at 571.

Second, tlle Judges and other state employees subject to the reduction receive substantial

benefits in retlU1l. The co-payment was eliminated for a lllllnber ofpreventive care selvices,

including recommended adult immunizations ti-om participating providers; certain preventive

care and screeillng for women, children, and adolescents; celiain preventative care for men; and

other items and services recommended by a federal task force. See Coyle AfT. Ex. H at 3. And

Ule co-payment for certain prescliption dmgs was reduced by 50%. Compare Coyle Atl Ex. K

at 6 ($10 co-payment for 31- to 90-day supply ofgenelic mugs fi:om palticipating retail

14
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phanllacy) W iflJ Coyle AtT. R"'{. H at 3 ($5 co-payment for 31- to 90-day supply ofgeneric dl11gs

from designated specialty phanllacy). By giving Judges these benetits in reh1111 for the six

percent greater conhibution they pay toward their premiums, the law here is unlike the Social

Secmity ta."'{ stmck down in Hatter, which "imposed 3 substantial cost on ... judges with little or

no expectation ofsubstcUltial benefit for most of them." See 532 U.S. at 561-62, 573.

Third, the Legislatme's justitication tor the reduction- ameliorating a statewide budget

clisis - is fiuly consistent with the Compensation Clause's objectives. Uluike the Social

Secmity ta."'{ struck down in Hatter, which sought to impose a stahltory disadvantage solely on

judges to otfset their constitutionally guaranteed advantage, 532 U.S. at 574-75, the health

insm3nce premimll reduction at issue here sought to reduce the State's expenditmes on employee

benefits across the board in an etfOlt to address the budget Clisis without cutting essential

govenUllent selvices or raising taxes dming an economic recession. No aspect of the reduction

sought to offset Judges' constihltionally guaranteed advantage vis-a-vis other state employees.

Thus, lUlder goveming case law, because the State's reduced health insurance premium

rate contribution does not single out Judges, it does not violate the Compensation Clause.

D. The Plaintiffs' Theory 'Would Lead To Absurd Results, Does Not Yield a \Vorkable
Rule, and Is Inconsistent \Vith Historical Practice

That conclusion is fmther bolstered by tluee additional considerations. First, the theOly

of the Compensation Clause lUlderlying the plaintiffs' complaint wmud lead to absmd resluts if

applied to other benefits. It implies, for example, that if the State subsidized food plices at a

comthouse c<lfetelia open to all comthouse employees (including Judges), it wOlud be

unconstitutional for the State to decrease the size of that subsidy because doing so wmud

increase Judges' tood costs and thereby decrease their take-home pay. Similarly, the plaintitls'

theOly implies that ifthe State reimbursed state employees (including Judges) for work-related

15
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travel at a particular mileage rate, it would be unconstitutional for the State to decrease that

reimbursement rate - even if, for example, gas prices fell- because doing so would increase

Judges' tl'anspOltation costs and thereby decrease their take-home pay. Adopting the plaintiffs'

theory would constitutionalize scores of fringe benefits that the State must be able to administer

in a tlexible, responsive manner across a large bureaucracy.

Second, even within the realm ofhealth insurance benefits, the plaintiffs' theOl}" is not

conducive to any judicially administrable rule for distinguishing between pennissible and

prohibited changes. As the complaint points out, the cost ofhealth insurance is not one­

dimensional; it entails premimns, co-payments (for both in-network and out-of-network

services), deductibles, prescription dl11g costs, durable medical equipment costs, etc. See Compl.

~ 31. Under tile plaintifts' theOlY, would tile Compensation Clause forbid tile State from

switching Judges' health insurance plan to one witil higher premimlls but lower co-payments?

Or to a plan witillo"....er premiums but higher deductibles? A plan with lower in-network co­

payments but higher out-of-network co-payments? TIle lack of a workable mle firrther counsels

against adopting the plaintitls' novel theOly.

Third, the plaintifTs' theOly ignores historical practice and could call into question

cOlUltless laws passed by tile Legislature. To take one example, in 1983, the Legislature reduced

its contribution rate from 100% of state employees' (including Judges' and Justices') healtil

insurance premiums to 901}"o. with the 1O~O balance being dedl1cted fl.-om the employees'

paychecks. See.i.Hatter ofRet;"ed Pub. Emps. Ass·1I.111c. v. ClIomo, Index No. 7586/2011,2012

N.Y. Misc. LEXIS 5714, at *2 (Sup Ct. A..lbany Cnty. Dec. 17,2012); Civil Senice Law

§ 167(1)(a). To take a second example, tile annual deductible for the Empire Plan increased

fi-om $185 for calendal' year 2004, to $225 beginning in calendar year 2005, to $250 begimung in

16
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calendar year 2010. Compare Coyle AtT. E.x. L at 1 with Coyle Atr Ex. Kat 3 and Coyle Afr

Ex. Mat 2. To take a third example, the Empire Plan co-payment for a 30-day supply o[non-

prefened brand-name prescription dlllgs increased from $30 to $40 on July L 2008. Compare

Coyle Aff Ex. Kat 6 with Coyle Aft'. Ex. N at 2. Thus. the plaintifts' theOly could call into

question decades of practice. which fmther COlUlsels against adopting it. Cf Cm:.·. ofA lleghellY

v. ACL U, 492 U.S. 573, 670 (1989) (Kennedy, .1 .• conculling in the judgment in part and

dissenting in part) C'A test for implementing the protections of the Establishment Clause that if

applied with consistency, ,vmud invalidate longstanding traditions cannot be a proper reading of

the Clause.').

Therefore, because the plaintiffs' theory wmud lead to absmd resluts, does not yield a

,vorkable nue, and is inconsistent with historical practice, and because (as explained above) the

State's reduced premium contribution rate does not single ont Judges, the complaint fails to state

a cause of action ~Uld shmud be dismissed.

E. Compensation ChlUse Case Law From Other States Is Distinguishable,
and In Any Event, Not Binding in New York

In an attempt to avoid tIus conclusion, the plaintifts are likely to rely heavily on

DePascale v. State, 211 N.J. 40 (2012), which held that New Jersey's constitutiomu clause

baning diminutions in judicial salaries prohibited the state from increasing judges' and other

state employees' mandatory contributions to their health insurance premiums and pensions. But

any such reliance wmud be misplaced.

DePascale is distinguishable on tv,'O grounds. First tile law at issue in DePascale not

only reduced the State's conhibution to judges' health insurance premiums, but also - unlike

here - required judges to conhibute more (Sigluficantly more) to their pensions without

increasing tIleir pension benetits. See 211 N.J. at 42. Second, the law at issue in DePascale
17
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reduced the State's contribution to judges' health insurance premiums by a dramatically lal'ger

amount than tile law at issue here -meaning a more than 100% increase in judges' health care

contributions. which, when coupled with the more than 400% mandatOlY increase in judges'

pension contIibutions, resulted in a more than ten percent decline injudges' take-home pay. See

211 N.J. at 42-43. Unsurplisingly, the New Jersey Supreme Comt found that such a large cut to

judges' take-home pay presented a real and substantial tiueat to judicial independence. fd at 43-

44. Here, by contrast, the State's reduced contlibution to Judges' health insurance premiums has

allegedly resulted in only a "six percent [increase] in their contIibution to tile cost of their health

insurance.,,14 Compi. ~ 31 (emphasis added).

In any event, DePascale is a New Jersey case interpreting New Jersey's constitution and

thus is not binding on tiris Court. And even on its own tenlls, DePascale's persuasive autllOrity

is limited because it misreads Hatter as allowing no reductions at all - direct or indirect - to

judicial take-home pay except "'taxes that are bome by all citizens." See 211 N.J. at 59. If the

Hatter Comi had intended such a bright-line rule, it would have had no occasion to consider the

tluee factol's (explained above, see stlpra at 13) tor distinguishing between indirect reductions in

compensation that impenllissibly single out judges and those that are penllissibly

nondiscllminatOlY. See Hatter, 532 U.S. at 571-74. Thus, because DePascale does not follmv

Hatter's reasoning, it lacks persuasive autl1011ty here.

Therefore, DePascale does not change tile conclusion that the State's reduced

contribution to the vast majOlity of public employees' health lllsUlclllce premiums is penllissible

14 It bears emphasizing that a si., percent increase in tile cost ofhealth insurance does not
mean a six percent reduction in take-home pay. Rather, as a matter of alithmetic, because
health lllSluance premiums are only a fi'action of Justices' salaries, the effect of a six
percent reduction in the State's premium conulbution rate on their take-home pay is a
fraction of six percent.
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under the Compensation Clause. The complaint should be dismissed.

POINT II

EVEN IF THE STATE'S REDUCED PREMIUIVI CONTRIBVTION RATE VIOLATED
THE COMPENSATION CLAUSE, THE SUBSTANTIALLY LARGER JUDICIAL

SALARY INCREASE SIX IHONTHS LATER CURED THAT VIOLATION

Even if the reduction in the rate that the State pays toward the health inSlUance premiums

of Judges and most other state employees violated the Compensation Clause - and, as explained

above, it did not - that violation was ClUed when the Legislature raised judicial salaries by a

significantly larger amount six months later. The plaintitfs' claim is tllerefore moot.

The challenged law reducing the State's premium contlibution rate by SL'{ percent for

Justices and two percent for retired Justices took etfect on October 1, 1011. See CompI. ~ 30~

see a/so Coyle AtT. Ex. H at 1.

Exactly SL'{ months later, on Aplil 1, 1011, the Special Commission on Judicial

Compensation's recommendation that the State raise judicial salaries was implemented. See

Coyle Aff. Ex. J at 5. 6. 8, 9. That raise increased the salaries ofSupreme COUli Justices by

more than seventeen percent - fi'om $136,700 to $160,000. 15 Id at 8-9.

As a result, arly constitntional violation ended when the Legislatme increased the salmies

of Judges and Justices by ml amount greater thml tJle amount ofthe health insurance premium

rate reduction.

It is tllle, as the plaintiff..'l will likely argue, that a subsequent increase in judicial salaries

does not automaticallv ClUe a prior reduction that discriminated against judges. Rather, for a

subsequent increase to ClUe a plior discriminatoIY reduction, one of the Legislatme'S pUl-poses

15 Two fimher salary increases m'e scheduled to take effect 011 Aplil 1, 1013 (increasing the
salmy of a Supreme COUlt Justice to $167.000) and April 1, 1014 (to $174,000). See
CoyleAtI. Ex. J at 9.
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for the subsequent increa~e nlUst be to remedy the plior disCliminatOlY reduction. See Hatter,

532 V.S. at 578-80. Otherwise, the Legi:'llatme could reduce the :'Ialalies of one group ofjudge:'I

and then later increase the salmies of all judges by a greater amount leaving the targeted group

at a pennanent disadvantage - precisely the type ofhanl1 that the Compensation Clause aims to

prevent. See id at 578-79.

Here, however. health insmance costs were considered when the Legislatme autholized

the judicial pay raise SLX months atler the premimn conhibution rate reduction. In deciding the

appropliate salaries for Judges, the Final Repolt of the Special Commission on Judicial

Compensation considered not only the "levels of compensation" of Judges and their peers in

other professions, but also the "non-saImy benefits," including health insurance. See Coyle Aff.

Ex. J at 4. After consideting those factors, the Commission recommended that Justices' salmies

should be increased by seventeen percent. fd at 8.

:tvIoreover, milike the h'oublesome hypothetical posed by the Hatter Comt, this is not a

case in which the Legislature used a subsequent salalY increase for all Judges as a backhanded

way to petpetuate lower salmies tor one disfavored group of Judges. See Hatter, 532 V.S. at

578-79. Rather, here, after reducing its premium contlibution rate tor all Judges (as well as most

other state employees), the State then increased all of their sal31ies across the board by a

significantly greater amount.

Thus. even if the State's premilUll conbibution rate reduction violated tlle Compensation

Clause, the judicial salary inCl'ease six months later - which raised Judges' take-home pay

above what it was betore the reduced premium conhibution rate took etfect - cmed tlmt

violation, mooting the plaintitfs' claim. On tills altemative grOlUld, the complaint should be

di:'lmissed.

10
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POINT III

THE COIVIPENSATION CLAUSE DOES NOT APPLY TO
RETIRED JUDGES AND JUSTICES

The complaint also claims that the State's reduced contribution rate to retired Justices'

health insm<lllCe premiums violates the Compensation Clause. Even if that reduction were not an

indirect, nondiscrimin<ltOlY reduction pel111itted by the Compensation Clause (and, <IS e:\.-plained

above, see supra at pp. 8-19, it 'V<ls), and even if the subsequent s<llmy increase did not moot the

plaintitfs' claim (and, as explained above, see supra at pp. 19-20, it did), the claim on behalf of

retired Justices is foreclosed by the plain language of the Compensation Clause and by New

York case law.

The Compensation Clause states that the compensation of a judge or Justice "shall be

established by law and shall not be diminished during the tenll of office for which he or she was

elected or appointed." N.Y. Const. mt. VI, § 25(a) (emphasis added). A Supreme Court

Justice's tel111 is "fomteen years fi:om and including the tirst day of J<lnumy next after [his or her]

election," N.Y. Const mi. VI, § 6(c), subject to the limit that he or she "shall retire on the l<lst

day of December in the year in ,..'Inch he or she re<lches the age of seventy," N. Y. Const. mi. VI,

S"'C(l·::; _.J ).

Under the plain language ofthese constitutional provisions, a Justice's "tel111 of office"

ends when he or she retires, and thus he or she is no longer covered by the Compensation

Clause's no-diminution guanmtee.

That conclusion makes eminent sense in light ofthe Compensation Clause's purpose.

The Compensation Clause exists to protect judicial independence by ensming that judges m'e not

pressmed to decide cases in a particulru: way out of fear that if they do not, the Legislature may

retaliate by reducing their salmy. See Hatter, 532 U.S. at 568-69: Afaron, 14 N.Y.3d at 250.

11
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But once Justices retire, they are no longer deciding cases and thus their decisions can no longer

be influenced by the tIueat of a reduction in compensation.

Accordingly, New York courts have held that the Compensation Clause does not apply to

retired Judges and Justices. In Slittlehan v. Town of1vTew Windsor, 953 N.Y.S .1d 178 (2d Dep't

1011), the Second Department held that there was no Compensation Clause violation when a

town revoked the fiilly paid lifetime medical benefits it had awarded to a sitting tal"'l justice 16

etTective upon his retirement because "the resolution adch'essed the prospective reduction of a

municipal otlicial's health benetIts only after his or her retirement, not tIle reduction in tIle salary

or benefits of a justice dming his or her tenu in office." Id at 179 (citing cases).

Slittlehml is on all fcnm: with tIus case. 111ere, as here, the law pl'Ovided a celtainlevel of

health care benefits for sitting Justices upon their retirement. 953 N.Y.S.ld at 279~ CompI.

~~ 25, 30, 32. l1lere, as here, those health care benefits were reduced after the Justices had

retired. 953 N.Y.S .2d at 279~ CompI. ~~ 13-14,30. But there, as here, tIle reduction did not

violate the Compensation Clause because it took efTect "only after Ius or her retirement, not ...

dming Iris or her tenu in office." 953 N.Y.S.ld at 179. Indeed, ifthe complete elimination of

health care benefits in Suttlelian was penuissible under tIle Compensation Clause, then afottior;

the much smaller two percent reduction here is pelluissible. Compare 953 N.Y.S .2d at 179 with

CompI. ~ 32.

Thus, the State's reduced premimll conbibution rate tor retired Justices does not violate

the Compensation Clause. The claim on behalf of tIle retired Justices should be dismissed.

16 Though not explicitIy named in Article VI, § 15(a) ofthe Constitution, town justices are
covered by the CompellSation Clause's protections dming their tenu of office to the same
extent as Supreme Comt Justices. See, e.g., Catcmise v. Fayette, 148 A.D.ld 110, 111-13
(4th Dep't 1989).
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POINT IV

IN ALL EVENTS,
THE JOHN AND MARY DOE PLAINTIFFS SHOULD BE DISMISSED

Finally, the complaint's attempt to sue on behalf of 2,000 John and Mary Does - "as yet

lU1known ... current and retired Judges and Justices," Compl. 1[17 - accords with no procedure

recognized by New York lmv and is unfair to both the unknown Judges and to the State.

While John Doe t1lings aTe unremarkable w'hen used to preserve a plaintitrs anonymity,

see general!;r Doe v. Stegall, 653 F.2d 180, 185-86 (5th Cn'. 1981), no recognized Ne\v York

procedure allows for the use of John Doe filnlgs on behalf ofplaintifts who are .'unknown."

Compl.1[17.

Doing so would be unfan' to the Jolm Does once then' identities become known. Then'

lights stand to be finally adjudicated without then' knowledge or ability to participate in the case.

Doing so \,,"ould also be unfair to the State, If the identities of the Jolm and Mmy Does

are not detennined before the conclusion of this litigation, the State conti-onts a "heads you lose,

tails play again" situation. If the plaintifts prevail in tIns action, all Judges and Justices not

explicitly nmned can come forward and identity themselves as the unknown John Does and take

advantage ofthe favorable judgment. If, on the otIler hand, the plaintiffs lose here, all Judges

and Justices not explicitly named in tins action can claim that they were not the lUllolO\""n John

Does and then bring their own actions, since as non-pm"ties to this action they would not be

bOlmd by the judgment. See Pm*lane Hosiel:V Co. v, Shore, 439 U.S. 322,329-30 & n.12

(1979).

If the plaintifts wish to litigate the claims ofother unknown individual:" the proper

procedural method is a class action, see CPLR §§ 901-09, wInch affords the unnamed

individuals notice and an opportlUnty to opt out of the class, see CPLR § 904, and wInch afJords
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the State a final judgment against all class members, see CPLR § 905.

Thus, the John and Mary Does should be dismissed from this action.

CONCLUSION

For these reasons, the complaint fails to state a cause of action and should be dismissed.

Dated: New York, New
February 22, 2013

ERIC T. SCHNEIDERMAN
Attorney General of the State ofNew York

AItO"l.. ey for Deli...rant State ofNew York

B~~\
And}ew M~ier
Garrett Co*le /
Assistant A.\f1gtneys General
120 Broadway, 24th floor
New York, New York 10271
Tel: (212) 416-8305
Fax: (212) 416-6009
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Affirmation of Garrett Coyle, dated Feb. 22, 2013   (R71-R74)

IFILED: NEW YORK COUNTY CLERK 02/22/20131
NYSCEF DOC. NO. 5

SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY
--------------------------------------------------------------)(
EILEEN BRA.NSTEN, Justice of the Supreme
Court of the State of New York, PHYLLIS
ORLIKOFF FLUG, Justice oftlle Supreme
Court of the State of New York, !\iA.RTIN 1.
SCHUUvIAN, Justice of the Supreme Court of
tlle State of New York, F. DANA \\-1NSLOW,
Justice of the Supreme Court of the State of
New York, BETTY OWEN STINSON, Justice
oftlle Supreme Comt of the State ofNew York,
MICHAEL J. BRENNAN, Justice of the
Supreme Comt of the State ofNew York,
ARTHUR M. SCHACK, Justice of the Supreme
Comt ofthe State of New York, BARRY
SALMAN, Justice of the Supreme Comt ofthe
State ofNew York JOHN BARONE, Justice of
the Supreme COUlt oftlle State ofNew York,
ARTHUR G. PITTS, Justice of the Supreme
Comt ofthe State of New York, THO:tvIAS D.
RAFFAELE, Justice of the Supreme Comt of
the State of New York, PAUL A. VICTOR,
retired Justice of the Supreme Court of the State
of New York, JOSEPH GIAMBOI, retired
Justice oftlle Supreme Comt of the State of
New York, THE ASSOCIATION OF
JUSTICES OF THE SUPREME COURT OF
THE STATE OF NEW YORK, THE
SUPREME COURT JUSTICES
ASSOCIATION OF THE CITY OFNEW
YORK, INC. and JOHN AND 1fARY DOES
1-2000, CUlTent and retired Judges and Justices
of the Unified Court System ofthe State ofNew
York,

Plailltitls,

- against -

STATE OF NEW YORK,

Defend:mt.

--------------------------------------------------------------)(

INDEX NO. 159160/2012

RECEIVED NYSCEF: 02/22/2013

Index No. 159160/2012

AFFIRl\IAnON OF
GARRETT COYLE
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GARRETf COYLE- an attorney admitted to practice in the State ofNew York, affil111S

under penalty of peljUly:

1. I am an Assistant Attorney General in the Office of the New York State Attomey

General, assigned to the defense of the above matter on behalf of the defendant, the State of New

York, and am fitlly familiar with the facts and circmIlstances relating thereto and with the matters

raised herein. I make tIJ.is atlil111ation in support of tIle State's motion to dismiss the complaint

under CPLR 321 1(a)(7) for failure to state a cause of action.

2. Attached to tIJ.is atlil111ation are tme and correct copies of the following

documents:

ExlJ.ibit A

ExlJ.ibit B

ExlJ.ibit C

ExlJ.ibit D

ExlJ.ibit E

ExlJ.ibit F

Complaint, E,wlstell eta!. v. State a/New York, Sup. Ct. N.Y.
Cnty., Index No. 159160/2012 (filed December 26,2012)

Empire Plan Special Report for Employees of the State ofNew
York represented by Civil Service Employees Association, Aug.
2011, available at
http://www.cs.ny.gov/ebdJebdOltlinecenterlreports/lleprs/Ang11st2
011_CSEA_special_EPRpdf

Empire Plan Special RepOlt for Employees of tile St'lte ofNew
York represented by Public Employees Federation, Nov. 2011,
available at
http://www.cs.ny.gov/ebdJebdOltlinecenter/repolts/11 eprs/Novemb
erl0ll_PEF_special_EPRpdf

Empire Plan Report for Employees of the State ofNew York in tile
Agency Police Services VIJ.it (APSV) who are represented by
PBANYS, Apr. 2012, available at
http://wW\\' .cs.ny.gov/ebeVebdonlinecenter/repolts/l2eprs/Aplil20 1
2_APSU_EPR.pclf

Empire Plan RepOlt for Employees of the State ofNe\..' York
represented by CounciI8:!, June 2012, available at
http://www.cs.ny .goviebeVebdOltlinecenter/repolts/12eprslJ1Ule201
2_C82_EPRpdf

Empire Phm Special RepOlt for Employees of the State ofNew
York in Law Enforcement represented by the New York State
COll'ection Officers and Police Benevolent Association, MllY 2012,

2
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Exhibit G

Exhibit H

Exhibit I

Exhibit J

Exhibit K

Exhibit L

Exhibit :M

Exhibit N

available at
http://\Vww.cs.ny.gov/ebd/ebdolllinecenter/repolts/12eprs!May201
2_NYSCOPBA_LE_EPRpdf

Empire Plan Special Repolt for Employees of the State ofNew
York designated Management/Confidential; Legislahlre. Aug.
20 II. available at
http://www.cs.ny.gov/ebd/ebdonlinecenter/repolts/ II eprs/August2
OII_rvfC_special_EPR.pdf

Empire Plan Special Repolt tor Employees of the Unified Court
System of the State ofNew York represented by Unions other tJlall

CSEA, Nov. 2011, available at
http://www.es.ny.gov/ebd/ebdonlinecenter/reports/lleprs!Novemb
er201IJJCS_special_EPRpdf

Empire Plan Special Repolt tor New York State Retirees. Vestees
and Dependent Survivors, Aug. 2011. available at
http://v./ww.cs.ny.gov!ebd/ebdonlinecenter/reportsi11epri!/August2
OII_RET_special_EPRpdf

Final Repolt ofthe Special Commission on Juchcial Compensation.
Aug. 29, 20 II, available at
http://www juchcialcompensation.ny.goviassets!FinaIRepoltSpecial
CommissionJD .pdf

Empire Plan Repolt for Judges, JUi!tices and Nol~uchcial

Employees ofthe Unitied Court System, Nov. 2004, available at
http://www.cs .ny.gov!ebd!ebdonlinecenter/pdCarchive/ucs/ep/nov
04epr.pdf

Empire Plan Repolt for Judges, Justices lliid Nolljuchcial
Employees of the Unified Comt System, Jan. 2004, available at
http://www.cs.ny.gov!ebd/ebdonlinecenter/pdCarchive/ucs!ep!janO
4epr.pdf

Empire Plan Repolt for Judges, Justices and Nonjucheial
Employees of the Unified Court System, Jan. 2010, available at
http://www.es.ny.gov/ebdlebdonlinecenterlreports/ IOeprs/Jan20 I0
_UCS_EPRpdf

Empire Pillil Report tor Judges. Justices lliid Nonjucheial
Employees ofthe Unified Court System, July 2008, available at
http://w,vw.cs.ny.gov!ebd/ebdolllinecellter/pdC<lrchiveiues/ep/ucs
j nly08epr.pdf
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Dated: February 22, 2013
New York, New York

4

. Garrett Coyle
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Exhibit B - Empire Plan Special Report for Employees of the State of New York represented by Civil Service Employees Association, Aug 2011   (R75-R82)

Continued on page 2

August 2011

New York State Health Insurance Program (NYSHIP)
for Employees of the State of New York represented by
Civil Service Employees Association (CSEA), their enrolled
Dependents. COBRA Enrollees with their Empire Plan Benefits
and Young Adult Option Enrollees

Negotiated Changes Effective October 1, 2011
This Report describes changes affecting your NYSH IP coverage that will take effect
on October 1,2011 as the result of the recently ratified contract between the State of
l\Jew York and CSEA. These changes include:

NYSHIP Changes

• A change in the NYSH IP premium cost sharing between the State and its employees
(see page 2)

• Updated life expectancy tables used to calculate the value of your monthly sick leave
credi~ which is applied to your health insurance premium in retirement (see page 2)

Empire Plan Changes

• Federal health care changes (see page 3)

• Copayment changes (see page 3)

• Changes to the Empire Plan Prescription Drug Program, including implementation of
a Flexible Formulary and a Specialty Drug Program

Other negotiated changes have an effective date of January 1,2012, including the
addition of independent nurse practitioners and convenient care clinics as participating
providers, the health insurance opt-out option and changes to out-of-network
deductible and coinsurance amounts. Information about these negotiated changes will
be proVided later in the fall in the NYSH IP Annual Option Transfer Period materials and
At A Glance.

Special Option Transfer Period in September
As the result of the negotiated changes, there will be a Special Option Transfer Period
during the month of September. You will have the opportunity to change your NYSHIP
option for October 2011.

Your cost of coverage under 1he Empire Plan or a NYSH IP HMO for October 1
through the end of 2011 will be posted on the Department web site
https://www.cs.ny.gov no later than August 31, 2011. A rate flyer also will
be mailed to your home on or before that date. The web site and the rate flyer
\;\/111 provide details of the special 0 ptio n transfer period.
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Continued from page 1

Annual Option Transfer Period for 2012
The annual option transfer will be held, as usual, at the end of the year with changes effective for the 2012 plan year.
There also will be NYSH IP rate changes for 2012. You will begin receiving information regarding the Annual Option
Transfer Period in the fall. Rates for 2012 'Nill be posted online and mailed to you as soon as they are approved.

NVSHIP Changes
Your Biweekly Premium Contribution Rate
New York State helps pay for your health insurance coverage. After the State's contribution, you are responsible for
paying the balance of your prem ium throug h biweekly deductions from your paycheck Effective October 1,2011,
your share of the cost is changing, based upon your pay grade level as shown below.

Pay Grade Individual Coverage Dependent Coverage

State Share Employee Share State Share Employee Share

Grade 9 and below 88% 12% 73% '27%

Grade 10 and above 84% 160/0 69% 31%

Note: This information does not apply to COBRA enrollees or Young Adult Option enrollees. These enrollees
will have a rate change however, as a result of negotiated benefit changes.

Updated Life Expectancy Table
As part of your negotiated changes, effective October 1,2011, the Actuarial Table of Life Expectancy (sho'wn below)
has been updated to reflect the fact that we Americans are living longer. This will impact the monthly sick leave
credit amount that you use toward your premium payments in retirement Since we are living longer, the number
of months of life expectancy at retirement has increased and the amount of monthly sick leave credit will be lower.

Age at Retirement

55

56

57
58

59

60

61

62

63

Actuarial Table
Effective for Retirements on or after October 1,2011

Life Expectancy Age at Retirement

337 months 64

327 months 65

317 months 66

307 months 67

297 months 68

288 months 69

278 months 70

269 months Etc.

259 months

Life Expectancy

250 months

241 months

232 months

223 months

214 months

205 months

197 months

If you need actuarial rates for additional retirement ages, ask your agency Health Benefits Administrator.

2 EP Special -CSEA-11-1
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Federal Health Care Changes
The Federal Patient Protection and Affordable
Care Act (PPACA), which will be referred to as
"the Act" in this article and throughout this Empire
Plan Special Report, requires that we make several
changes to your Empire Plan coverage.

The Empire Plan benefit package negotiated for
employees represented by the Civil Service Employees
Association (CSEA) will lose grandfathered status
under PPACA, effective on October 1,2011. This
means that CSEA's Empire Plan benefits will
become a nongrandfathered plan and will include
all changes required by the Act according to the
Act's timetable.

The Act requires the following changes
effective on October 1, 2011:

Adult immunizations as recommended by the
Federal Centers for Disease Control will not be
subject to copayment when administered by a
participating provider.

The Act requires coverage of certain preventive
care services received at a network hospital or from
a participating provider to be paid at 100 percent
(not subject to copayment). Preventive care services
covered under the Act with no copayment include:

• Immunizations as recommended by the Advisory
Committee on Immunization Practices of the
Centers for Disease Control and Prevention.

• Preventive care and screenings for women,
infants, children and adolescents as stated in
guidelines supported by the Health Resources
and Services Administration,

• Preventive care and screenings for men in the
current recommendations of the United States
Preventive Services Task Force,

• Items or services that have a rating of "P\' or "B" in
the current recommendations of the United States
Preventive Services Task Force.

For further information on preventive services, see
The Empire Plan Preventive Care Coverage Chart
at the New York State Department of Civil Service
web site at httpsJ/'www.cs.ny.gov. Select Benefit
Programs then I\JYSH IP Online. At the home page
choose your group, if applicable then Using Your
Benefits. Choose Publications and you will find the
chart under Empire Plan or visit www.healthcare.gov.

Also, in a medical emergency, non-participating
provider charges in a hospital emergency room
Will be considered under the Basic Medical Program
subject to deductible, but not coinsurance.

October 1, 2011
Benefit Changes
Copayment Changes

Participating Provider Program

$20 Copayment - Office Visit/Office Surgery,
Rad io logy! Diag nostic Laboratory
Tests, Free-Standing Cardiac
Rehabilitation Center Visit,
Urgent Care Visit

Chiropractic Treatment or Physical Therapy
Services (Managed Physical Medicine Program)

$20 Copayment - Office Visit, Radiology,
Diagnostic Laboratory Tests

Hospital Services (Hospital Program)

$20 Copayment - Outpatient Physical Therapy

Mental Health and Substance Abuse Program

$20 Copayment - Visit to Outpatient Substance
Abuse Treatment Program

$20 Copayment - Visit to Mental Health Practitioner

Prescription Drug Program

When you fill your Prescription for a covered drug
for up to a 30-day supply at a Network Pharmacy,
Mail Service Pharmacy or the designated
Specialty Pharmacy, your Copayment is:

• $5 for most Generic Drugs or other Levell Drugs

• $25 for a Preferred Drug, Compound Drug
or a Level 2 Drug

• $45 for a Non-Preferred Drug, or a Level 3 Drug

When you fill your Prescription for a 31- to 9O-day
supply at a Network Pharmacy, your Copayment is:

• $10 for most Generic Drugs or other Levell Drugs

• $50 for a Preferred Drug, Compound Drug
or a Level 2 Drug

• $90 for a Non-Preferred Drug or a Level 3 Drug

When you fill your Prescription for a 31- to gO-day
supply through the Mail Service Pharmacy or
the designated Specialty Pharmacy, your
Copayment is:

• $5 for most Generic Drugs or other Levell Drugs

• $50 for a Preferred Drug, Compound Drug
or a Level 2 Drug

• $90 for a Non-Preferred Drug or a Level 3 Drug

Continued on page 4

EP Special-CSEA-11-1 3
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October 1. 2011 Benefit Changes. continued

Empire Plan Adopts Flexible
Formu la ry for CSEA
Effective October 1,2011, your benefits under
The Empire Plan Prescription Drug Program are
based on a flexible formulary. The 2011 Empire Plan
Flexible Formulary drug list provides enrollees and
the Plan with the best value in prescription drug
spending. This is accomplished by:

• Excluding coverage for certain brand-name or
generic drugs, if the drug has no clinical advantage
over other covered medications in the same
therapeutic class:

• Placing a brand-name drug on Level 1 or excluding
or placing a generic drug on Level 3, subject to
the appropriate co payment These placements
may be revised mid-year when such changes are
advantageous to The Empire Plan. Enrollees will
be notified in advance of such changes.

• Applying the highest copayment to non-preferred
brand-name drugs that provide no clinical advantage
over two or more Level 1 drug alternatives in the
same therapeutic class. This may result in no Level 2
brand-name drugs.

The main features of The Empire Plan 2011 Flexible
Formulary are:

• New Copayment levels.

• Certain drugs will be excluded from coverage. If a
drug is excluded, therapeutic brand-name and/or
generic equivalents will be covered.

Updates to the 2011 Empire Plan Flexible Formulary
drllg list including the availability of certain drugs,
are posted on the New York State Department of
Civil Sel"Vice web site at https://v'i·ww.cs.ny.gov.
Select Benefit Programs then I\JYSHIP Online.At
the home page choose your group. if applicable then
What's New and scroll dovvn to Prescription Drugs:
Prescription Drllg Program - Changes to the Drug
Lists and Notification of Safety Issues. The most
current list of Prior Authorization Drugs and Excluded
Drugs are shown in the articles below and on page 5.

Specialty Pharmacy Program
Effective October 1.2011, The Empire Plan will
include a Specialty Pharmacy Program to your
prescription drug coverage. This Program will
offer enhanced services to individuals using
special"t'j drugs and change how you obtain those
drllgs under the Prescription Drug Program. Most
specialty drugs will only be covered when dispensed
by The Empire Plan's designated specialty pharmacy.
Accredo Health Group. Inc., a subsidiary of Medco.

Accredo was selected to administer this Program
because of its proven experience with providing
services that help promote superior clinical outcomes.

4 EP Special -CSEA-11-1

Accredo will ensure that specialty medications are
utilized based on U.S. Food and Drug Administration
(FDA) and best practice guidelines.

Specialty drugs are used to treat complex conditions
and illnesses, such as cancer, growth hormone
deficiency, hemophilia, hepatitis C, immune deficiency,
multiple sclerosis and rheumatoid arthritis. These
drugs usually require special handling, special
administration, or intensive patient monitoring.
Medications used to treat diabetes are not
considered specialty medications. When Accredo
dispenses a specialty medication, the applicable
mail service copayment will be charged.

The Program will provide enrollees with enhanced
services including: disease and drug education,
compliance management, side-effect management
safety management, expedited, scheduled delivery
of your medications at no additional charge, refill
reminder calls and all necessary supplies such as
needles and syringes applicable to the medication.

Enrollees currently taking drugs included in this
Prog ram will receive a letter, prior to October 1, 2011,
describing the Program in more detail. When enrollees
begin therapy on one of the drugs included in the
Prog ram, a letter will be sent describing the Program
and any action necessary to participate in it

The complete list of specialty drugs included in
the Specialty Pharmacy Program is available on
the New York State Department of Civil Service
web site at https!/www.cs.ny.gov. Select Benefit
Programs then NYSHIP Online. At the homepage
choose your group, if applicable. then Find a
Provider. Scroll down to Prescription Drllg Program
and select Specialty Pharmacy Program. Each of
these drugs can be ordered through the Specialty
Pharmacy Program using the Medco Pharmacy
mail order form sent to the follovving address:

Medco Pharmacy
P.O. Box 6500
Cincinnati, OH 45201-6500

To request rnail service envelopes, refills or to speak
to a specialty-trained pharmacist or nurse regarding
the Specialty Pharmacy Program, call The Empire
Plan toll free at 1-877-7-NYSHIP (1-877-769-7447)
between 8 AM. and 8 PM. Monday-Friday, choose
The Empire Plan Prescription Drug Program, and ask
to speak with Accredo.

Prior Authorization Drugs
Effective October 1, the list of prior authorization
drugs will also change. The follo'wing is a list of drugs
(including generic eqUivalents) that require prior
authorization: Actemra, Adcirca, Amevive, Ampyra.
Aranesp, Avonex. Betaseron. Botox, Cimzia, Copaxone.
Dysport Egrifta, Enbrel, Epogen/Procrit, Fiolan.
Forteo, Gilenya, Gro',vth Hormones, Humira.lrnmune
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r-::mPire Plan Special Report is published by the EmployeeI ~:~:;its Division of the New York State Department of
Ovil SenJice. The Employee Benefits Division administers
the New York State Health Insurance Program (NYSHIP).
NYSHIP prCNides your health insurance benefits through

lh'EmPi"A~.~

Instant Rebates for omeprazole
(generic Prilosec) and doxycycline
For a limited time only, The Empire Plan Prescription
Drug Program will offer an instant rebate of your
full copayment for omeprazole (generic Prilosec)
in substitution for your previous prescription for
lansoprazole (generic Prevacid) or Nexium and
doxycycline in place of doxycycline hyclate, which
are excluded under the Flexible Formulary.

The instant rebates will apply to all omeprazole and
doxycycline prescriptions filled at participating retail
pharmacies or at a mail service pharmacy between
October 1,2011 and January 31,2012. To receive
your rebate (zero copayment). simply present your
prescription to your retail pharmacy or send it to
the mail service pharmacy. After January 31,2012,
you will pay the applicable generic copayment
($5 or $10) for subsequent refills. If you have
questions about this rebate or your drug benefi~

call 1-877-7-NYSH IP (1-877-769-7447) and choose
The Empire Plan Prescription Drug Program.

Globulins, Increlex, Infergen. Intron-A, Iplex, Kineret
Kuvan, Lamisil, Letairis, Makena, Myobloc, Nuvigil,
Orenda, Pegasys, Peg-Intron, Provigil, Rebif.
Remicade, Remodulin, Revatio, Ribavirin, Simponi,
Sporanox, Stelara. Synagis, Tracleer, Tysabri, Tyvaso,
Veletri, Ventavis, Weight Loss Drugs, Xeomin, Xolair
and Xyrem.

Excluded Drugs
The following are excluded from coverage under
the 2011 Empire Plan Flexible Formulary drug list:
Acuvail, Adoxa, Amrix, Aplenzin, Asacol HD,
BenzEFoam, Cadue~ carisoprodol 250, Clobex
Shampoo, Coreg CR, cyclobenzaprine hydrochloride
extended release capsule (generic Amrix), Detrol LA
Dexilant Doryx, doxycycline hyclate delayed release
tablet (generic Doryx), doxycycline monohydrate 150
mg capsule (generic Adoxa), Edluar, Epiduo, Extavia,
Flector, Genotropin (except for the treatment of
growth failure due to Prader-Willi syndrome or
Small for Gestational Age), Humatrope (except
for the treatment of growth failure due to SHOX
deficiency or Small for Gestational Age), lansoprazole,
Metozolv ODT, Momexin Ki~ Naprelan, Neobenz
Micro, Nexium, Norditropin (except for the treatment
of short stature associated with Noonan syndrome or
Small for Gestational Age), Olux/Olux-E Complete
Pack. omeprazole/sodium bicarbonate capsule
(generic Zegerid). Omnitrope (except for the treatment
of growth failure due to Prader-Wtlli Syndrome or Small
for Gestational Age), Prevacid Capsule, Requip XL,
Ryzolt Soma 250, Terbinex, Treximet. Triaz, T'-ivynsta,
Veramyst Xopenex Inhalation Solution, Zegerid
capsule, Ziana and Zipsor.

The Plan reviews the drug list yearly for additional
exclusions and level placement of medications. If you
have been taking one or more of the medications that
has changed coverage status or copayment level, you
will receive a letter informing you of this change. You
may want to discuss an alternative medication with
your doctor that will result in your using a covered
drug and/or paying a lower copayment See the
printed copy of the Flexible Formulary drug list in
the center of this Empire Pian Speciai Report or
visit the New York State Department of Civil Service
web site at https://www.cs.ny.gov, select Benefit
Programs. then NYSHIP Online and choose your
group, if prompted. Alphabetic and therapeutic class
versions of the 2011 Flexible Formulary are available
under the Using Your Benefits button.

New York State
Departm ent of Civil Ser,ice
Employee Benefits Division
Albany, New York 12239

518-457-5754 or
1-80(}-833-4344

(U.S., Canada, Puerto Rico.
Virgin Islands)

ht1ps://www.c&nygov

EP Special-CSEA-11-1 5
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Q&As About The Empire Plan Flexible Formulary
Q. Why are some meacations being excluded?

A. Certain drugs are being excluded under
The Empire Plan Prescription Drug Program so
that we can continue to provide the best value
in prescription drug coverage to all enrollees
under the Plan. Whenever a prescription drug
is excluded, therapeutic brand and/or generic
equivalents will be covered.

Q. Why is Nexium excluded from the 2011
Empire Plan Rexible Formulary?

A. Independent studies conducted by Consumer
Reports, the Oregon Health Resources Com mission,
and AARP, to name a few, have found that there is
little clinical difference in efficacy or adverse effects
in the class of prescription drugs that Nexium
belongs to - proton pump inhibitors (PPls). There
is, however, a sig nificant difference in the cost
The 2011 Empire Plan Flexible Formulary continues
to cover generic and other PPls that provide the
best value to the Plan.

Q. How will my local pharmacist know my drug
is excluded?

A. Your local participating pharmacist will receive a
message when your claim is processed that will
advise the drug is not covered under The Empire
Plan. If you choose to fill the prescription, you will
be responsible for paying the full cost of the drug;
The Empire Plan will not reimburse you for any
portion of the cost.

Q. How will my physician know that my drug
is excluded?

A. The 2011 Flexible Formularf drug list was sent
to all participating physicians In The Empire Plan
Network. Additionally, if your physician utilizes an
online method of prescribing known as
E-Prescribing, a message will be displayed
indicating that the drug is not covered.

6 EP Special-CSEA-11-1

Q. Where can I find lower cost alternatives to
the drug I am taking?

A. Suggested generic and/or preferred drug
equivalents are listed on the last page of the
Flexible Formulary drug list. We recommend that
you talk with your physician to identify which
medication is appropriate to treat your condition

Q. What will happen if I send a new prescription
or request a refill from Medco Pharmacy for
an excluded drug?

A. If you call in a refill of an excluded drug through
a mail service pharmacy, the customer service
representative or interactive voice response
system will advise you that the drug is excluded,
and your order will be canceled. If you mail in a
refill order, you will receive a letter indicating
your drug is no longer covered under the Plan.
If you mail in a new prescription for an excluded
drug, the mail service pharmacy will return the
prescription along with a letter advising that the
drug is excluded from Empire Plan coverage and
can no longer be dispensed.

Q. Can I appeal a drug exclusion or copayment
level placement?

A. No. Drug exclusions and level placements are
a component of your benefit plan design and
cannot be appealed.

Q. How do I change to one of the preferred
medications on The Empire Plan Rexible
Formulary? Will I need a new prescription?

A. Yes, you will need a new prescription. If you are
almost out of medication. you can request that
your retail pharmacist call your physician for a new
prescription of a generic or preferred drug. If you
use a mail service pharmacy, the mail service
pharmacy will assist you with obtaining a new
prescription. Please call 1-877-7-NYSHIP
(1-877-769-7447) and choose The Empire Plan
Prescription Drug Program for assistance.
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October 1, 2011 Empire Plan Copayments
for Employees of New York State represented by CSEA

Services by Empire Plan Participating Providers

You pay only your copayment when you choose Empire
Plan Participating Providers for covered services. Check
your directory fo I' Participating Providers in your
geographic area, or ask your provider. For Empire Plan
Participating Providers in other areas and to check a
provider's current status, call the Medical Program at
1-877-7-NYSHIP (1-877-769-7447) toll free or use
the Participating Provider Directory on the internet
at https://www.cs.ny.gov.
Office Visit .$20
Office Surgery _ .$20

(If there are both an Office Visit charge and an Office
Surgery charge by a Participating Provider in a single
visi~ only one copayment will apply, in addition to any
copayment due for Radiology/Laboratory Tests.)

Radiology, Single or Series;
Diagnostic Laboratory Tests $20

(If Outpatient Radiology and Outpatient Diagnostic
Laboratory Tests are charged by a Participating
Provider during a single visit only one copayment
will apply. in addition to any copayment due for Office
VisiVOffice Surgery.)
Adult Immunizations No copayment

(Herpes Zoster (Shingles) Vaccine
for enrollees ages 55-59 $20)

Allergen Immunotherapy No copayment

Mammography, according to guidelines.No copayment
Well-Child Office Visit. including
Routine Pediatric Immunizations No copayment
Prenatal Visits and Six-Week
Check-Up after Delivery No copayment
Chemotherapy, Radiation Therapy,
Dialysis No copayment
Authorized care at
Infertilit'; Center of Excellence No copayment

Hospital-based Cardiac
Rehabilitation Center No copayment
Anesthesiology, Radiology, Pathology in connection
with inpatient or outpatient network
hospital services No copayment
Free-standing Cardiac Rehabilitation Center vis it...$20
Urgent Care Center $20
Contraceptive Drugs and Devices when
dispensed in a doctor's office $20
(in addition to any copayment(s) due for Office
VisiVOffice Surgery and Radiology/Laborato ry Tests)
Outpatient Surg ical Locations (; nclud ing
Anesthesiology and same-day pre-operative
testing done at the center) $30

Medically appropriate professional
ambulance transportation $35

Chiropractic Treatment or Physical Therapy
Services by Managed Physical Network
(M PN) Providers

You pay only your copayment when you choose
MPN network providers for covered services. To find
an MPN network provider, ask the provider directly.
or call the Medical Program at 1-877-7-NYSHIP
(1-877-769-7447) toll free.
Internet: https://w\M'V.cs.ny.gov.
Office VisiL $20

Radiology: Diagnostic Laboratory Tests $20
(I°f Radiology and Labo ratory Tests are charged by an
MPN network provider during a single visit only one
copayment will apply, in addition to any copayment
due for Office Visit.)

Network Hospital Outpatient Department Services

Surgery $40·
Diagnostic Laboratory Tests $30*

Diagnostic Radiology $30'
Administration of Desferal for Cooley's Anemia $30·
Physical Therapy (follOWing related surgery
or hospitalization) $20
Chemotherapy,
Radiation Therapy, Dialysis No copayment
Preadmission Testing/Presurgical Testing
prior to in patient admission No copayment

Hospital Outpatient Department Services

Emergency Care $60'

(The $60 hospital outpatient copayment covers use
of the facilit)' for Emergency Room Care, including
services of the attending emergency room physician
and proViders who administer or interpret radiological
exams,laboratory tests, electrocardiogram and
pathology services.)
'Only one copayment per visit will apply for all covered hospital
outpatient services rendered during that visit. The copayment covers
the oulpabent fadlity. Provider services may be bill ed separately. You
will not have to pay the facility copayment if you are treated in the
outpatient depar1ment of a hospital and it becomes necessary fa­
the hospital to admit yo--" at that twre. 8S an inpabent.

Be sure to follow Benefits Management Program
requirements for hospital admissions, skilled nursing
facility admission and Magnetic Resonance Imaging
(MRI) Magnetic Resonance Angiography (MRA),
Computerized Tomography (CT). Positron Emission
Tomography (PET) scan or nuclear medicine tests.

Continued on page 8
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New York State
Department of Civil Ser.... ice
Employee Benefits Division
P.O. Box 1068
Schenectady, Nevv York 12301-1068
https!!www.cs.ny.gov

CHANGE SERVICE REQUESTED

r-:::se do not send mailI ~~e:orrespondence to the

return address. See add:.Jess
information on page 5.

SAVE THIS DOCUMENT

Information for the Enrollee, Enrolled Spouse!
Domestic Partner and Other Enrolled Dependents

CSEA Empire Plan Special Report - August 2011

It is the policy of the New York State Department of Civil Service to provide reasonable accommodation to ensure effective communication of informabon in benefits
publications to individuals with disabilities. These publications are also available on the Department of Civil Service web site (https:!/www.cs.ny.gov).Click on Benefit
Programs, then NYSHI P Online for timely information that meets universal accessibility standards adopted by New York State for NYS agency web sites. If you need
an au xiii ary aid or service to make benefits inform ation available to you, please contact your agen cy Health Benefits Adm inistrator. New York State and Participating
Employer Retirees and COBRA Enrollees: Contact the Employee Benefits Division at 518-457-5754 or 1-800-B33-4344 (U.S., Canada, Puerto Rico, Virgin Islands).

o This Report was printed using recycled paper and enVironmentally sensitive inks.

Empire Plan Copayments, continued

NY0942 Empire Plan Special Report CSEA 2011 c::>

Mental Health and Substance Abuse Services
by Network Providers When You Are Referred by
Un itedHealthcare

Call the Mental Health and Substance Abuse Program at
1-877-7-NYSHIP (1-877-769-7 447) toll free before
beginning treatment.

Visit to Outpatient Su bstance Abuse
Treatment Program $20

Visit to Mental Health Professional $20

Psychiatnc Second Opinion
when precertified No copayment

Mental Health Crisis Inter ention
(three visits) _ No copayment

Inpatient.. No copayment

8 EP Special -CSEA-11-1

Empire Plan Prescription Drugs

(Only one copayment applies for up to a 90-day supply.)

Up to a 30-day supply from a participating
retail pharmacy, the Mail Service Pharmacy
or the designated Specialty Pharmacy
Level 1 or most Generic Drugs $5

Level 2 or Preferred Drug $25

Level 3 or Non-Preferred Drug $45**

31- to gO-day supply from a participating
retail pharmacy
Level 1 or most Generic Drugs $10

Level 2 or Preferred Drug $50

Level 3 or Non-Preferred Drug $90**

31- to gO-day supply through the Mail Service
Pharmacy or the designated Specialty Pharmacy
Level 1 or most Generic Drugs $5

Level 2 or Preferred Drug , $50
Level 3 or Non-Preferred Drug " , $90..
" If you choose to purchase a brand-name drug that has a generic

equivalent, you pay the non-preferred brand-name copayment
plus the difference in cost bet\'1een the brand-name drug and Its
generic equivalent (with some exceptions). not to exceed the full
cost of the drug.
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Exhibit C - Empire Plan Special Report for Employees of the State of New York represented by Public Employees Federation, Nov. 2011   (R83-R86)

November 2011
New York State Health Insurance Program (NYSHIP)
For Employees of the State of New York represented by
Public Employees Federation (PEF), their enrolled Dependents,
COBRA Enrollees with their Empire Plan Benefits
and Young Adult Option Enrollees

Negotiated Changes Effective October 1
and December 1,2011
This Report describes changes affecting your NYSH IP coverage that will take effect
on October 1 and December 1,2011, as a result of the recently ratified contract
between the State of New York and PEF. They include:

October 1, 2011 Changes

• A change in the NYSHIP premium cost sharing between the State and its employees
(see page 2)

• Federal health care changes (see page 3)

December 1, 2011 Changes

• Updated life expectancy tables used to calculate the value of your monthly sick leave
credit which is applied to your health insur'ance premium in retirement (see page 2)

• Copayment changes (see page 3)

Other negotiated changes have an effective date of January 1,2012, including the
addition of independent nurse practitioners and convenient care clinics as participating
providers, the health insurance opt-out option and changes to out-of-network
deductible and coinsurance amounts, Information about these negotiated changes will
be provided later in the fall in the I\JYSHIP Annual Option Transfer Period materials and
At A Glance,

Special Option Transfer Period (November 4 - December 5)
As the result of the negotiated changes, there 'will be a Special Option Transfer Period
from November 4 through December 5,2011. You will have the opportunity to change
your NYSH IP option for December 2011.

Your cost of coverage under The Empire Plan or a NYSH IP HMO for December 1
will be posted on the Department web site https://www.cs.ny.gov no later than
November 4, 2011. A rate flyer also will be mailed to your home. The web site
and the rate flyer will provide details of the special option transfer period,

Continued on page 2
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Continued from page 1

Annual Option Transfer Period for 2012
The Annual Option Transfer Period will be held, as usual, at the end of the year with changes effective for
the 2012 plan year. There also will be NYSH IP rate changes fo r 2012. You will begin receiving info rmatlon
I'egarding the Annual Option Transfer Period in the late fall. Rates for 2012 will be posted online and mailed
to you as soon as they are approved.

NYSHIP Changes
Your Premium Contribution Percentage
New York State helps pay for your health insurance coverage. After the State's contribution, you are responsible
for paying the balance of your premium through biweekly deductions from your paycheck. The cost of your
NYSHIP coverage for December will reflect the new contribution percentage below. The retroactive increase
in the cost of your NYSH IP coverage for October and November 2011 will be included in your premium
contributions for the six biweekly paychecks beginning with the check dated December 29,2011, for the
Institutional payroll and the check dated January 4, 2012, for the Administrative payroll. Once the six biweekly
adjustments are taken, your health insurance premium deduction amount will retum to the 2012 premium
contribution rate. (See the 2012 rate flyer for details.)

Retroactive to October 1,2011, your share of the cost is changing, based upon your pay grade level as shown below.

Pay Grade Individual Coverage Dependent Coverage

state Share Employee Share State Share Employee Share

Grade 9 and below 88% 12% 73% 27%

Grade 10 and above 8401.) 16% 69% 310i6

Note: This information does not apply to COBRA enrollees or Young Adult Option enrollees. These enrollees
will have a rate change however, as a result of negotiated benefit changes.

Updated Life Expectancy Table
As part of these changes, effective December 1,2011, the Actuarial Table of Life Expectancy (shown below) has
been updated to reflect the fact that we Americans are living longer. This ,",viii impact the monthly sick leave credit
amount that you use to....vard your premium payments in retirement Since we are liVing longer. the number of
months of life expectancy at retirement has increased and the amount of monthly sick leave credit will be lower.

Actuarial Table
Effective for Retirements on or after December 1,2011

Age at Retirement Life Expectancy Age at Retirement

55 337 months 64

56 327 months 65

57 317 months 66

58 307 months 67

59 297 months 68

60 288 months 69

61 278 months 70

62 269 months Etc.

Life Expectancy

250 months

241 months

232 months

223 months

214 months

205 months

197 months

63 259 months

If you need actuarial rates for additional retirement ages. ask your agency Health Benefits Administrator.

2 EP Special -PEF-11-1
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Federal Health Care Changes
The Federal Patient Protection and Affordable
Care Act (PPACA), which will be referred to as
"the Act" in this article and throughout this Empire
Plan Special Report, requires that we make several
changes to your Empire Plan coverage.

The Empire Plan benefit package negotiated for
employees represented by the Public Employees
Federation (PEF) loses grandfathered status
under PPACA, effective on October 1,2011.
This means that your Empire Plan benefits are
a nongrandfathered plan and include all changes
required by the Act according to the Act's timetable.

The Act requires the following changes
effective on October 1, 2011:
Adult immunizations as recommended by the
Federal Centers for Disease Control will not be
subject to copayment when administered by a
participating provider.

The Act requires coverage of certain preventive
care services received at a network hospital or from
a participating provider to be paid at 100 percent
(not subject to copayment). Preventive care services
covered under the Act with no copayment include:

• Immunizations as recommended by the Advisory
Committee on Immunization Practices of the
Centers for Disease Control and Prevention,

• Preventive care and screenings for women,
infants. children and adolescents as stated in
guidelines supported by the Health Resources
and Services Administration,

• Preventive care and screenings for men in the
current recommendations of the United States
Preventive Services Task Force.

• Items or services that have a rating of "A" or "B" in
the current recommendations of the United States
Preventive Services Task Force.

For further information on preventive services, see
The Empire Plan Preventive Care Coverage Chart
at the New York State Department of Civil Service
web site at https://www.cs.ny.gov. Select Benefit
Programs then NYSHIP Online. At the home page
choose your group. if applicable then Using Your
Benefits. Choose Publications and you will find the
chart under Empire Plan or visit www.healthcare.gov.

Also, in a medical emergency, non-participating
provider charges in a hospital emergency room
will be considered under the Basic Medical Program
subject to deductible, but not coinsurance.

December 1, 2011
Benefit Changes
Prescription Drug Program
Your benefits under The Empire Plan Prescription
Drug Program are based on a Flexible Formulary
that provides enrollees and the Plan with the best
value in prescription drug spending. Currently, a
brand-name drug may be placed on Level 1, subject
to the lowest copayment. Effective December 1,2011,
a generic drug may be excluded from coverage
or placed on Level 3, subject to the applicable
copayment These placements may be revised
mid-year when such changes are advantageous
to The Empire Plan. Enrollees will be notified in
advance of such changes.

Copayment Changes
When you fill your Prescription for a covered drug
for up to a 30-day supply at a Network Pharmacy,
Mail Service Pharmacy or the designated
Specialty Pharmacy, your Copayment is:

• $5 for most Generic Drugs or Level 1 Drugs

• $25 for Preferred Drugs, Compound Drugs
or Level 2 Drugs

• $45 for Non-Preferred Drugs. or Level 3 Drugs

When you fill your Prescription for a 31- to 9O-day
supply at a Network Pharmacy, your Copayment is:

• $10 for most Generic Drugs or Level 1 Drugs

• $50 for Preferred Drugs, Compound Drugs
or Level 2 Drugs

• $90 for Non-Preferred Drugs or Level 3 Drllgs

When you fill your Prescription for a 31- to 90-day
supply through the Mail Service Pharmacy or
the designated Specialty Pharmacy, your
Copayment is:

• $5 for most Generic Drugs or Levell Drugs

• $50 fot" Preferred Drugs. Compound Drugs
or Level 2 Drugs

• $90 for Non-Preferred Drugs or Level 3 Drugs

EP Special-PEF-11-1 3
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Ne'N Yor'k State
Department of Civil Service
Employee Benefits Division
P.O. Box 1068
Schenectady, New Yor'k 12301-1068
httpsJ!www.cs.ny.goY

CHANGE SERVICE REQUESTED

r-::se do not send rrailI ~e:orreSPaldenCe to

the return address. S~:nw I
address infcrrration b.::J

SAVE TI-lIS DOCUMENT

Information for the Enrollee, Enrolled Spouse!
Domestic Partner and Other Enrolled Dependents

PEF Empire Plan Special Report - November 2011

Itis the policy of the New York State Department of Civil Service to provide reasonable accommodalion to ensure effeclive communicalion of information In benefits
p.Jblicalions to individuals with disabilities. These publicalions are also available on the Department of Civil Service web site ihttps://www.cs.ny.gov).Click on Benefit
Programs, th en NYSH IP Online for timely information that meets universal accessibility standard s adopted by New York State for NYS agency web sites. If you need
an auxiliary aid or service to make benefits informalion available to you, please contact your agency Health Benefits Administrator. Ne'H York State and Parlicipating
Employer Relirees and COBRA Enrollees: Contact the Employee Benefits Division at 51B-457-5754 or 1-800-833-4344 (U.S., Canada, Puerto Rico, Virgin Islands).

o This Report was printed using recycled paper and environmentally sensitive inks. NY0944 Empire Plan Special Report: PEF 2011 c::>

~mPirePlan Special Report is p.Jblished ITf the Employee BenefitsI ~0:r~n of the New York State Department of Civil Service. The
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Exhibit D - Empire Plan Report for Employees of the State of New York in the  
Agency Police Services Unit (APSU) who are represented by PBANYS, Apr. 2012   (R87-R106)

April 2012

New York State Health Insurance Program (NYSHIP)
For Employees of the State of New York in the Agency Police
Services Unit (APSU) who are represented by PBANYS
and for their enrolled Dependents, COBRA Enrollees with their
Empire Plan Benefits and Young Adult Option Enrollees

Negotiated Changes Effective October 1,2011
and April 1, 2012
This Report describes changes affecting your NYSH IP coverage that have effective
dates of October 1, 2011 and April 1,2012 as a result of the recently ratified contract
between the State of New York and PBANYS. They include:

October 1, 2011 Changes

• Federal health care changes (see page 6)

• A change in the I\JYSHIP premium cost sharing between the State and its employees
(see page 2)

April 1, 2012 Changes

• Updated life expectancy tables used to calculate the value of your monthly sick leave
credit which is applied to your health insurance premium in retirement (see page 2)

• The Health Insurance Opt-out Program (see pages 3-4)

• Co payment changes (see page 7)

• Changes to out-of-netNork deductible and coinsurance amounts (see page 8)

• Addition of Convenience Care Clinics and Licensed Nurse Practitioners as
Participating Providers (see pages 9 and 10)

• Changes to The Empire Plan Prescription Drug Program, including implementation
of a Flexible Formulary and a Specialtj Drug Program (see page 14)

Special Option Transfer Period in March
As the result of negotiated changes, there will be a Special Option Transfer Period from
March 1,2012 through March 30,2012. You will have the opportunit'j to change your
NYSHIP option for April 1,2012.

Your cost of coverage under The Empire Plan or a NYSHIP HMO for
October 1 through March 31, 2012 will be posted on the Department web
site https://www.cs.ny.gov no later than February 29, 2012. A rate flyer also
will be mailed to your home on or before that date. The web site and the rate
flyer' vvill provide details of the Special Option Transfer Period.
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NYSHIP Changes
Your Biweekly Premium Contribution Rate
New York State helps pay for your health insurance coverage. After the State's contribution, you are responsible for
paying the balance of your premium through biweekly deductions from your paycheck. Effective October 1,2011,
your share of the cost is changing as shown belovi.

Individual Coverage Dependent Coverage

State Share Employee Share State Share Employee Share

84 percent 16 percent 69 percent 31 percent

Since premium deductions for your NYSHIP coverage after October 1,2011 have already been taken, the increase
in your biweekly cost for I\JYSH IP coverage from October 2011 throug h March 2012 will be calculated to determ ine
your retroactive health insurance special adjustment This special adjustment will be applied to your paycheck dated
March 28,2012, the same paycheck in which you will receive your retroactive payments, in accordance with the
2011-2016 agreement between the State and PBAI\JYS for APSU employees. In addition to the special adjustment
and payments, the health insurance regular premium deduction amount will reflect the 2012 rates.

A rate flyer with rates effective April 1,2012 will be mailed to your home before February 29, 2012. The additional
cost of coverage under The Empire Plan or a NYS H IP HMO for October 1 through March 31,2012, will be
posted on the Department web site.

To calculate your retroactive health insurance special adjustment go to our web site on or after February 29 at
https:llwww.cs.ny.govandclickonBenefitPrograms.thenNYSHIPOnline.Selectyour group if prompted, and
then click on Health Benefits &Option Transfer. Choose Rates and Health Plan Choices and select Retroactive
Health Insurance Special Adjustments. You will find instructions for calculating the amount of retroactive premium
you owe.

Note: This information does not apply to COBRA enrollees or Young Adult Option enrollees. However. these
enrollees will have a rate change as a result of negotiated benefit changes.

Updated Life Expectancy Table
As part of the changes, effective April 1, 2012, the Actuarial Table of Life Expectancy used to calculate the
value of unused sick leave has been updated to reflect the fact that Americans are living longer. This will
impact any monthly sick leave credit amount applied to your premium payments in retirement. Since we are
living longer, the number of months of life expectancy at retirement has increased and the amount of monthly
sick leave credit will be lo',.ver. A sick leave credit calculator is available at the New York State Department of
Civil Service website at https:l/www.cs.ny.gov. See page 19 for navigation instructions.

Life Expectancy

250 months

241 months

232 months

223 months

214 months

205 months

197 months

188 months

180 months

59

56

57

58

60

61

62

63

Age at Retirement

55

Actuarial Table
Effective for Retirements on or after April 1, 2012

Life Expectancy Age at Retirement

337 months 64

327 months 65

31 7 months 66

307 months 67

297 months 68

288 months 69

278 months 70

269 months 71

259 months 72

Etc
If you need actuarial rates for additional retirement ages, ask your agency Health Benefits Administrator.

2 EPR-APSU-12-1
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Employees who participate in the Opt-out Program
may reenroll in NYSHIP during the next annual
Option Transfer Period. To reenroll in NYSHIP
coverage any other time, employees must
experience a qualifying event like a change in
family status (e.g.; marriage, birth, death or divorce)
or loss of coverage. Employees must proVide proof
of the qualifying event within 30 days of the date
of the event or any change in enrollment will be
subject to NYSH IP's late enrollment rules. See the
NYSHIP Genera/Information Book for more details.

Health Insurance Opt-out Program
Electing to Opt Out
If you are currently enrolled in NYSHIP and wish to
participate in the Opt-out Program, you must elect
to opt out during the special Option Transfer Period in
March and attest to having other employer-sponsored
group health insurance each year. See your agency
Health Benefits Administrator (HBA) and complete
the 2012 Opt-out Attestation Form (PS-409).

If you are a new hire or a newly benefits-eligible
employee who has other employer-sponsored group
health insurance and wish to participate in the
Opt-out Program, you must make your election no
later than the first date of your eligibility for NYSHIP.
See your agency H BA and complete the IWS Health
Insurance Transaction Form (PS-404) and the 2012
Opt-out Attestation Form (PS-409).

Your NYSH IP coverage will terminate at the end of
March 2012 and the incentive payments will begin on
or after March 28, 2012, until the end of the plan year.

Reenrollment in NYSHIP

Effective April 1, 2012, NYSHIP will offer an
Opt-out Program that Will allow eligible employees
who have other employer-sponsored group health
insurance to opt out of their NYSH IP coverage in
exchange for an incentive payment. The annual
incentive payment is $1,000 for waiving Individual
coverage or $3,000 for waiving Family coverage,
For the period April 1,2012 - December 31,2012,
the incentive payment will be $38.47 per paycheck
for individual coverage and $115,39 per paycheck
for family coverage. The incentive payments will be
prorated and reimbursed in your biweekly paycheck
throughout the current year. Note: The payments
will be taxable income.

Eligibility Requirements
To be eligible for the Program beginning
April 1,2012, you must have been enrolled in
NYSHIP by April 1,2011, and remain enrolled
through March 31,2012, unless you became newly
eligible for NYSH IP benefits after April 1,2011.

If you are a benefits-eligible enrollee but are newly
eligible for the Health Insurance Opt-out Program
due to a negotiating unit change. you must apply for
the opt-out within 30 days of the date you become
eligible. Your NYSHIP coverage will terminate on the
date of your request to opt-out

Once enrolled in the Opt-out Program. you are not
eligible for the incentive payment during any period
that you do not meet the requirements for the State
contribution to the cost of your NYSHI P coverage.
Also, if you are receiving the opt-out incentive for
Family coverage and your last dependent loses
NYSHIP eligibility. you will only be eligible for the
Individual payment from that point on.

Opt-out Program Questions and Answers
Q. What is considered other employer­

sponsored group health insurance
coverage for the purpose of qualifying

A for the Opt-out Program?
• To qualify for the Program you must be covered

under an employer-sponsored group health
insurance plan through other employment of
your own or a plan that your spouse, domestic
partner 0 r parent has as the result of his 0 r
her employment The other coverage cannot
be NYSH IP coverage provided through
employment with the State of New York.
However, NYSHIP coverage through another
employer such as a municipali"!'j, school
district 01' public benefit corporation qualifies
as other coverage.

Q. Willi qualify for Opt-out Program
incentive payments if I change from

A Family to Individual coverage?
• No. If you are enrolled for NYSH IP coverage

you will not qualify for the incentive payment

Continued on page 4

EPR-APSU-12-1 3
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Continued from page 3

Opt-out Program Questions and Answers
Q. If I elect the Opt-out Program for 2012,

willi automatically be enrolled in the

A Program for the following plan year?
• No. Unlike other NYSHIP options, you must

elect the Opt-out Program on an annual
basis. If you do not make an election for the
next plan year. your enrollment in the Opt-out
Program will end and the incentive payment
credited to your paycheck will stop.

O. If I opt out and I find that I don't like
my alternate coverage (for instance,
my doctor does not participate) can
I withdraw my enrollment in the
Opt-out Program and reenroll in

A NYSHIP coverage?
• No. This is not a qualifying event During the

year you can terminate your enrollment in the
Opt-out Program and reenro II in I\JYSH IP
benefits only if you experience a qualifying
event (according to federal Internal Revenue
Service (I RS) rules), such as a change in
family status or loss of other coverage.

O. If my spouse's, domestic partner's
or parent's employer has its open
enrollment period (or option transfer
period) at a different time of the year,
how can I coordinate the effective
date of my other coverage with the

A start of the Opt-out Program?
• Under IRS rules, if an employee's spouse

drops coverage under his or her employer
plan during Option Transfer, the employee
can be permitted to enroll the spouse
mid-year in his or her employer plan-
as long as the plans have different open
enrollment periods. You should check to
see whether your spouse's employer
will permit your spouse to enroll you
as a dependent. You are responsible for
making sure your other coverage is in effect.

O. What if I lose my other coverage and
do not request enrollment for NYSHIP
benefits with The Empire Plan or a
NYSHIP HMO within 30 days of losing

A that coverage?
• If you fail to make a timely request you

will be subject to NYSHIP's late enrollment
waiting period, which is five biweekly pay
periods. You will not be eligible for NYSHIP
coverage during the waiting penod.

4 EPR-APSU-12-1

O. Can I get a lump sum payment if I

A elect the Opt-out Program?
• No. The Opt-out Program incentive payment is

prorated and reimbursed through your biweekly
paychecks throughout the year.

O. If I am eligible for health, dental
and vision coverage as a State
employee, do I have to opt out of
all three benefits to receive the

A incentive payment?
• No. The Opt-out Program incentive

payment applies to health insurance
coverage only. If you enroll in the Program,
your eligibility for dental and vision coverage
will not be affected.

O. When I enroll in the Opt-out Program,
what information willi need to provide
about the other employer-sponsored
group health coverage I will be

A covered by?
• To enroll you must complete a PS-409.

You will be required to attest that you are
covered by other employer-sponsored group
health coverage and prOVide information
regarding the person that carries that
coverage, as well as the name of the other
employer and other health plan.

0.1 had Individual NYSHIP coverage prior
to April 1, 2011, and changed to Family
coverage when I got married in july.
Willi qualify for the $3,000 family
incentive payment even though I did

A not have Family coverage as of April 1?
• Employees who enrolled in Family coverage

due to a qualifying event and did so, on a
timely basis. betv/een April 1.2011 and
March 31,2012 are eligible for the higher
incentive payment. You will not be eligible for
the higher incentive payment if you enrolled for
Family coverage after Apnl 1, 2011 and were
subject to a late enrollment waiting period.

O. Will participating in the Opt-out
Program affect my eligibility for

A NYSHIP coverage in retirement?
• No. Participation in the Opt-out Program

satisfies the requirement of enrollment in
NYSHIP at the time of your retirement.
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Young Adult Children
The Federal Patient Protection and Affordable
Care Act (PPACA) requires insurers to offer
young adult children coverage as dependents
on their parent's health insurance up to age 26.
Financial dependency, student status, marital status,
employment and residency can no longer be used
to determine eligibility. Although the law extends
coverage to married children. it does not apply to
their spouse or children.

You can add a young adult child (up to age 26) to your
Family coverage at no additional cost See your agency
Health Benefits Administrator (H BA) for more details.

If you currently have Individual coverage and would like
to add a young adult child as a dependen~ you will need
to change to Family coverage. A list of Family coverage
rates is available on the New York State Department
of Civil Service web site at https://www.cs.ny.gov.
See page 19 for navigation instructions.

A young adult child under the age of 26 and enrolled
as a dependen~ will continue to be enrolled until
age 26, unless you choose to take him/her off your
plan. Coverage as a dependent will end on the last
day of the month in which the young adult child turns
26 years old.

A 26-year old dependent child who has served in
a branch of the U.S. Military may qualify for up to
four additional years of health insurance coverage
(as a dependent), provided he/she is unmarried
and a full-time student You must be able to provide
written documentation from the U.S. Military and
the student's school.

When a young adult child loses eligibility for health
insurance coverage, he/she may be entitled to
continue coverage for up to 36 months under the
federal Consolidated Omnibus Budget Reconciliation
Act (COBRA) or the New York State Continuation of
Coverage law. A young adult child may also be eligible
to purchase his/her own NYSH IP coverage through
the Young Adult Option up to age 30. For more
information about continuation coverage or I\lYSHI P's
Young Adult Option see your agency HBA

Young Adult Option Coverage
As the result of a change in NYS Insurance Law,
unmarried young adults through age 29 are eligible
for NYSH IP health insurance coverage under the
"Young Adult Option."

The Young Adult Option does not change NYSHIP's
maximum age criteria for dependent coverage
available to enrollees, but allows the adult child of
an enrollee who meets the established criteria to
purchase Individual health insurance coverage through
NYSH IP when the young adult does not otherwise
qualify as a NYSHI P dependent Either the young adult
or his/her parent may enroll the young adult in the

Young Adult Option, and either may elect to be billed
for the NYSH IP premium. The cost of the Young Adult
Option is the full share Individual premium.

Ayoung adult is entitled to the same health insurance
coverage as his/her parent provided the young adult
lives, works or resides in New York State or the
insurer's service area. Additionally, NYSHIP will permit
a young adult to enroll in any other NYSHIP option
for which the young adult otherwise qualifies under
NYSHI P rules, This means that a young adult may:

• Enroll in The Empire Plan regardless of the
parent's option;

• Enroll in the same HMO as the parent if the young
adult lives, works or resides in the HMO's service
area or in New York State; 0 r

• Enroll in a NYSHIP HMO that the parent is not
enrolled in if the young adult lives, works or resides
withi n the HMO service area,

There was an initial open enrollment period for the
Young Adult Option throughout 2010. There will be
a 30-day annual open enrollment period each year.
Additional~', a young adult may enroll when NYSHIP
eligibility is lost due to age or when a young adult is
newly eligible because of a change in circumstances,
such as loss of employer-sponsored health benefits.

The Young Adult Option application, rates and
FAOs are available on the Department's web site
at: httpsJ/www.cs.ny.gov/yao/. Or you may contact
the Employee Benefits Division at 518-457-5754
or 1-800-833-4344 for additional information and
to enroll.

New York State: Supplemental
Continuation of Coverage
New York State law allows enrollees who have
exhausted an 18- or 29-month continuation period
under the federal Consolidated Omnibus Budget
Reconciliation Act (COBRA) to extend coverage
under the State's continuation law for up to 36
months. Therefore. if you qualify for COBRA
continuation coverage you are eligible to continue
NYSH IP coverage until the earlier of:

• 36 months (combined length of COBRA and
New York State coverage);

• The end of the period in which premiums were
last paid;

• The date the enrollee becomes entitled to
Medicare benefits: or

• The date New York State no longer provides group
health care coverage to any of its enrollees.

The cost of coverage continuation is the full premium
cost for individual coverage plus a two percent
administrative fee.

Continued on page 6
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Continued from page 5

Medicare Durable Medical Equipment
and Prosthetics and Orthotics Supply
(DMEPOS) Competitive Bidding Program
Medicare has implemented the DMEPOS
Competitive Bidding Program in the following areas
of the country: Charlotte-Gastonia-Concord (North
Carolina and South Carolina); Cincinnati-Middletown
(Ohio, Kentucky and Indiana); Cleveland-Elyria­
Mentor (Ohio); Dallas-Fort Worth-Arlington (Texas);
Kansas City (Missouri and Kansas); Miami-Fort
Lauderdale-Pom pano Beach (Florida); Orlando­
Kissimmee (Florida); Pittsburgh (Pennsylvania);
Riverside-San Bernardino-Ontario (Califo rnia).
Additional areas (including some areas in New York
State) may be added to the Program in the future.

Medicare-primary enrollees who permanently
reside in or travel to any of the nine geographic
areas above, are required to obtain certain DMEPOS
items from a Medicare contract supplier, unless an
exception applies. If a Medicare contract supplier is
not used, Medicare will not pay any portion of the bill.
The Empire Plan will estimate what Medicare would
have paid for the item(s) and subtract that amount
from the enrollee's benefit All Medicare-primary
enrollees outside these areas must continue
to follow HCAP requirements to receive
paid-in-full benefits.

DMEPOS items subjectto the Competitive Bidding
Program include: mail-order diabetic supplies, oxygen
supplies and equipmen~ standard power wheelchairs,
scooters, and accessories, certain complex rehabilitative
power wheelchairs and accessories, hospital beds and
accessories, walkers and accessories, enteral nutrients
and supplies, Continuous Positive Airway Pressure
(CPAP) machines, Respiratory Assist Devices and
related accessories and support surfaces.

For assistance in locating a Medicare contract
supplier, call The Empire Plan Home Care Advocacy
Program (HCAP) toll free at 1-877-7-NYSH IP

Empire Plan Changes
The Federal Patient Protection and
Affordable Care Act (PPACA), which will be
referred to as "the Act" in this article and throughout
this Empire Plan Report, requires that we make
several changes to your Empire Plan coverage,

Your Empire Plan benefit package lost grandfathered
status under PPACA as a result of the recent contract
settlement as of October 1,2011, This means that
your Plan is now a nongrandfathered plan and it
includes all changes required by the Act according
to the Act's timetable.

6 EPR-APSU-12-1

(1-877-769-7447) and choose the Medical
Program, then Benefits Management Program
or visit: http://www.medicare.gov.

Important Information about the
Pre-Tax Contribution Program (PTCP)
for Enrollees with a Domestic Partner
or Same-Sex Spouse
Enrollees who are eligible for the PTCP and who
cover a domestic partner or same-sex spouse
will be able to have their full premium contribution
for the cost of family health insurance coverage
deducted from their employee wages before taxes
are withheld. If you cover a domestic partner or
same-sex spouse who is not a federally qualified
dependent, you are responsible for reporting the
value of the coverage provided on your income tax
return. The Department of Civil Service sends you
form 1099-MISC showing this amount after the end
of each tax year. Please consult your tax advisor for
additional information or guidance.

If you cover a domestic partner or same-sex spouse,
your payroll deduction for NYSHIP family coverage
will automatically be taken on a pre-tax basis unless
you have filed form PS-404 with your agency Health
Benefits Ad min istrator indicating that yo u want to
opt out of the PTCP.

Workers' Compensation
If you become eligible for Workers' Compensation
due to a work-related assault, you will be eligible for
extended Workers' Compensation coverage. Health
insurance coverage at the employee's share of the
premium may be continued for up to 24 months
from the original leave date for each incident

The Act requires the following changes,
retroactive to October 1, 2011:
Adult immunizations as recommended by the
Federal Centers for Disease Control will not be
subject to copayment when administered by a
participating provider.

The Act requires coverage of certain preventive
care services received at a new/ork hospital 0 r from
a participating provider to be paid at 100 percent
(not subject to copayrnent). Preventive care services
covered under the Act with no copayment include:

• Immunizations as recommended by the Advisory
Committee on Immunization Practices of the
Centers for Disease Control and Prevention,
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• Pr'eventive care and screenings for women.
infants. children and adolescents as stated in
guidelines supported by the Health Resources
and Services Administration,

• Preventive care and screenings for men in the
current recommendations of the United States
Preventive Services Task Force,

• Items or services that have a rating of "I>{' or "B" in
the current recommendations of the United States
Preventive Services Task Force.

For further information on preventive services,
see The Empire Plan Preventive Care Coverage
Chart at the NevI' York State Department of Civil
Service web site at https:l/www.cs.ny.gov 01' visit
www.healthcare.gov. See page 19 for navigation
instructions.

Also, in a medical emergency, non-participating
provider charges in a hospital emergency room
will be considered under the Basic Medical Program
subject to deductible, but not coinsurance.

2012 Copayments Effective April 1
Covered services defined as preventive under PPACA (see pages 6-7) are not subject to copaymenl

Participating Provider Program

$20 Copayment-Office Visit/Office Surgery, Radiology/Diagnostic Laboratory Tests, Free-Standing Cardiac
Rehabilitation Center Visit Urgent Care Visit, Convenience Care Clinics

$30 Copayment-Outpatient Surg ical Location

Chiropractic Treatment or Physical Therapy Services (Managed Physical Medicine Program)
$20 Copayment-Office Visit Radiology, Diagnostic Laboratory Tests

Hospital Outpatient Services (Hospital Program)
$20 Copayment-Physical Therapy
$40 Copayment-Diagnostic Laboratory tests and Radiology exams (including Mammography Screening) and

Administration of Desferal for Cooley's Anemia
$60 Copayment-Surgery
$70 Copayment-Emergency Care

Mental Health and Substance Abuse Program
$20 Copayment-Visit to Outpatient Substance Abuse Treatment Program
$20 Copayment-Visit to Mental Health Practitioner
$70 Copayment-Hospital Emergency Care

When you fill your Prescription for
a covered drug for a 31- to
gO-day supply through the
Mail Service Pharmacy or
the designated Specialty
Pharmacy. your Copayment is

When you fill your Prescription for
a covered drug for a 31- to
90-day supply at a Network
Pharmacy, your Copayment is:

Prescription Drug Program
When you fill your Prescription for
a covered drug for up to a 30-day
supply at a Network
Pharmacy. Mail Service
Pharmacy. or the designated
Specialty Pharmacy. your
Copayment is:

Level 1 Drugs or for most Level 1 Drugs or for most Level 1 Drugs or for most
Generic Drugs $5 Generic Drugs $10 Generic Drugs $5

Level 2. Preferred Drugs Level 2. Preferred Drugs Level 2, Preferred Drugs
or Compound Drugs $25 or Compound Drugs $50 or Compound Drugs $50

Level 3 or Level 3 or Level 3 or
Non-preferred Drugs $45 Non-preferred Drugs $90 Non-preferred Drugs $90

Note: Oral chemotherapy drugs for the treatment of cancer do not require a copayment.

Continued on page 8
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Continued from page 7

Benefits Management Program
Additional Imaging Procedures Require
Prospective Procedure Review (PPR)
Effective April 1, 2012
You must call The Empire Plan Benefits Management
Program for Prospective Procedure Review of the
following outpatient imaging procedures when
performed as an elective (scheduled) procedure:

• Magnetic Resonance Imaging (M RO/Magnetic
Resonance Angiography (MRA)

• Computed Tomography (CT)

• Positron Emission Tomography (PET) Scans

• Nuclear Medicine Diagnostic Procedures

Call The Empire Plan toll free at 1-877-7-NYSHIP
(1-877-769-7447), and select the Medical Program,
then Benefits Management and Radiology Program.

Should you opt to have one of these procedures
before the review is completed or if you do not
call the Benefits Management Program before
having it and UnitedHealthcare determines that
the procedure was performed on a scheduled
(non-emergency) basis and that the procedure
was medically necessary, you are responsible for
paying the lesser of 50 percent of the scheduled
amounts related to the procedure or $250, plus your
copayment under the Participating Provider Program.

Under the Basic Medical Program. you are liable for
the lesser of 50 percent of the reasonable and
customary charges related to the procedure or $250.
In addition, you must meet your Basic Medical annual
deductible and you must pay the coinsurance and
any provider charges above the reasonable and
customary amount

If UnitedHealthcare determines that the procedure
was not medically necessary, you will be responsible
for the full cost of the procedure.

The Empire Plan Future Moms Program
This voluntary program is offered to Empire Plan
enrollees at no additional cost and provides support
and information designed to help you have a smooth
pregnancy. a safe delivery and a healthy child. If you're
pregnant, or hope to be in the near future, you know
there's nothing more important than safeguarding
your health and the health of your baby.

When you enroll in Future Moms, you'll be contacted
by a Nurse Coach, a registered nurse, who will walk
you through a health assessment over the phone.
If you're not currently experiencing any health
concerns, your Nurse Coach will simply arrange to
check back With you periodically. But, if you need
assistance in dealing with health issues, your Nurse
Coach will schedule more frequent calls to check on
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your progress. Your Nurse Coach can also arrange
for a free phone consultation with a specialist to
answer your questions. Registered nurses are
available 24 hours a day seven days a week to
answer your questions.

If you are interested in the Future Moms Program,
call The Empire Plan toll free at 1-877-7-NYSHIP
(1-877-769-7447) and choose the Hospital Prog ram
to enroll in the Program.

2012 Annual Deductible and
Coinsurance Maximum
Under the federal Parity Law effective on
January 1,2012, The Empire Plan is not permitted
to have separate deductibles and coinsurance
amounts for Basic Medical and non-network
coverage under the Hospital Program and the
Mental Health and Substance Abuse Program.
However, the Managed Physical Medicine Program
will continue to have a separate deductible.
Therefore, a combined deductible and a combined
coinsurance amount for the employee, the enrolled
spouse/domestic partner and all dependent children
combined applies to the Hospital Program
(coinsurance only), Basic Medical Program and
non-network expenses under the Health Care
Advocacy Program (deductible only) and the Mental
Health and Substance Abuse Program. The combined
deductible and coinsurance amounts are changing
effective April 1, 2012 as the result of the recent
negotiated agreement

Effective January 1,2012, The Empire Plan
combined annual deductible is $400 for the enrollee,
$400 for the enrolled spouse/domestic partner and
$400 for all dependent children combined.

Effective April 1, 2012, The Empire Plan combined
annual deductible increases to $1,000 for the enrollee.
$1,000 for the enrolled spouse/domestic partner
and $1.000 for all dependent children combined.

The deductible must be met before your Basic
Medical Program and non-network expenses under
the Health Care Advocacy Program and the Mental
Health and Substance Abuse Program claims are
considered for reimbursement.

Effective January 1,2012, the combined
coinsurance maximum (out-of-pocket) is $1.483
for the enrollee, $1,483 for the enrolled spouse/
domestic partner and $1.483 for all dependent
children combined.

Effective April 1, 2012, the combined coinsurance
maximum (out-of-pocket) increases to $3,000 for
the enrollee, $3,000 for the enrolled spouse/
domestic partner and $3.000 for all dependent
children combined.
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The coinsurance maximum will be shared among the
Basic Medical Program and non-network coverage
under the Hospital Program and Mental Health and
Substance Abuse Program.

After each coinsurance maximum is reached, you
will be reimbursed 100 percent of the reasonable
and customary amount. or 100 percent of the billed
amount, whichever is less. for covered services. You
will still be responsible for any charges above the
reasonable and customary amount and for any
penalties under the benefits management programs.

Amounts credited toward your deductible and
coinsurance maximum between January 1 and
April 1,2012 will be applied toward the higher
deductible and coinsurance maximum, that take
effect on April 1,2012.

The Empire Plan Medical/Surgical
Benefits Program
Guaranteed Access
The Empire Plan will guarantee access to primary
physicians and specialists (listed below) in New York
and counties in Connecticut, Massachusetts, New
Jersey, Pennsylvania and Vermont that share a
border with the State of New York. When there is
not an appropriate Empire Plan participating provider
within a reasonable distance from an enrollee's
residence (see chart below).

Enrollees must call The Empire Plan at
1-877-7-NYSHIP (1-877-769-7447) prior to
receiving services, choose the Medical Program then
the Benefits Management Program and use one of
the approved providers to receive net\Nork benefits,
You will be responsible for contacting the provider to
arrange care. Appointments are subject to provider's
availability and the Benefits Management Program
does not guarantee that a provider will be available
in a specified time period. Guaranteed access applies
when The Empire Plan is your prima,,! health insurance
coverage (pays benefits first, before any other group
plan or Medicare), the enrollee lives and care is
provided in New York State or counties in Connecticut,
Massachusetts, New Jersey. Pennsylvania and Vermont
that share a border with the State of New York and
there is not an appropriate Empire Plan participating
provider within a reasonable distance from the
enrollee's residence.

Reasonable distance from the enrollee's residence
is defined by the follo\iving mileage standards:

Primary Care Physician:
Urban: 8 miles
Suburban: 15 miles
Rural: 25 miles

Specialist:
Urban: 15 miles
Suburban: 25 miles
Rural: 50 miles

Within these mileage standards, network benefits
are guaranteed for the following primary care
physicians and core specialties:

Primary Care Physicians: Family Practice,
General Practice. Internal Medicine. Pediatrics.
Obstetrics/Gynecology

Specialties: Allergy, Anesthesia, Cardiology,
Dermatology. Emergency Medicine,
Gastroenterology, General Surgery, Hematology/
Oncology. Neurology, Ophthalmology, Orthopedic
Surgery, Otolaryngology, Pulmonary Medicine,
Radiology Rheumatology, Urology

Convenience Care Clinics
Effective April 1,2012, when you need treatment
for common ailments and injuries, you now have
more choices. You can get high-quality, affordable
services for uncomplicated minor illnesses
and preventive health care through Convenience
Care Clinics located throughout the country.

Convenience Care Clinics are health care
clinics located in retail stores, supermarkets
and pharmacies. They are sometimes called "retail
clinics", "retail-based clinics" or "walk-in medical
clinics:" Convenience Care Clinics are usually
supported by licensed physicians and staffed by
nurse practitioners or physician assistants. Some,
however. are staffed by physicians. Currently, there
are over 1,350 Convenience Care Clinics located
throughout the United States. Most Convenience
Care Clinics are open seven days a week - 12 hours
a day, Monday through Friday and eight hours a day
on the weekend.

Results of your diagnosis and treatment are sent to
your doctor With your permission. If you have a more
severe condition, or require treatment in a different
setting, the Convenience Care clinician will refer you
to your doctor or an Emergency Room. Remember
that Convenience Care Clinics are only covered
under the Participating Provider Program. There is
no coverage under the Basic Medical Program.
Convenience Care Clinics can be identified in the
Empire Plan Provider Directory under the choice of
Other Facilities: Convenience Care Clinic.

Please note that some of the services,
particularly vaccinations, are also available
to the general public in retail pharmacy
locations. Many Convenience Care Clinics
are located adjacent to these retail
pharmacies. It is important to note that
only services rendered at an in-network
Convenience Care Clinic are covered under
the Empire Plan Medical Program. Any
services rendered at any retail pharmacy,
including vaccines, are not a covered benefit
under the Empire Plan Medical Program.

Continued on page 10
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Continued from page 9

Licensed Nurse Practitioners
Effective April 1, 2012, Licensed Nurse Practitioners
have been added to the list of UnitedHealthcare
providers. Licensed Nurse Practitioners provide
healthcare serJices sim ilar to those of a physician.
They may diagnose and treat a wide range of health
problems. In addition to clinical care. licensed nurse
practitioners focus on health promotion and counseling,
disease prevention and health education. Licensed
Nurse Practitioners provide services in accordance with
the laws of the state where services are rendered.

$30 Copayment for Participating
Non-Hospital Outpatient Surgical
Locations
Beginning April 1, 2012, you pay the first $30 in
charges (co payment) for each visit to an outpatient
surgical location that has an Empire Plan agreement
in effect with UnitedHealthcare.

The $30 co payment covers your elective surgery
and anesthesiology. radiology and laboratory tests
performed on the day of the surgery at the same
outpatient surgical location.

Herpes Zoster Vaccine for Shingles
Effective April 1,2012, the Herpes Zoster
vaccine used to prevent shingles is covered as an
adult immunization under the Participating Provider
Program for individuals age 55 or over. Enrollees and
dependents age 55-59 will pay a $20 copayment
No copayment will be reqUired for those age 60
and older in accordance with PPACA guidelines.
ThiS coverage is consistent with established clinical
guidelines. You pay only the office viSit copaymen~
if applicable, when the Herpes Zoster vaccination
is dispensed and administered by a participating
provider. There is no non-network benefit and there
is no benefit available under the Prescription Drug
Program. Please note that if you purchase the Herpes
Zoster vaccine at the pharmacy, The Empire Plan
will not reimburse you for the cost

Hearing Aids
Effective April 1, 2012, hearing aids, including
evaluation, fitting and purchase, are covered up to a
total maximum reimbursement of $1,500 per hear'ing
aid per ear, once every four years. Children age 12
years and under are eligible to receive a benefit of
up to $1,500 per hearing aid per ear. once every t....m
years when it is demonstrated that a covered child's
hearing has changed significantly and the existing
hearin(~ aides) can no longer compensate for the
child's hearing loss. These benefits are not subject
to deductible or coinsurance.
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Enhanced Hearing Aid Benefits through
EPIC Hearing Service Plan
The Empire Plan has enhanced its hearing aid
benefit for enrollees and eligible dependents with
the addition of the Hearing Service Plan (HSP),
provided by EPIC Hearing Healthcare. The EPIC
HSP is a voluntary program that offers nationwide
access to hearing aids and services. The Program's
review process assures you are receiving all
appropriate tests and services as well as the
most appropriate technology for the best price.

Althol.1gh your hearing aid benefit maximum remains
unchanged, the EPIC HSP offers you and your
eligible dependents an additional option in utilizing
your hearing aid benefit The EPIC H SP coordinates
access to quality hearing care professionals
throughout the State of New York and the nation
and allows for direct billing to the Plan, up to the
maximum benefit, so enrollees do not have to pay
any upfront costs for hearing aids. Any amount over
the maximum benefit is your responsibility.

The EPIC HSP provides the following:

• Hearing aid professionals available in all 50 states

• Access to all major hearing aid manufacturers

• Prices are never marked up from wholesale

• Hearing aid price lists are prOVided to enrollees
and dependents upon request

• All hearing aids carry an extended three-year
warranty, include the first year's supply of
batteries and have a 45-day, no risk trial period
in New York State

If you would like to learn more about the EPIC HSP.
or if you need assistance in locating an HSP
provider, please call toll free 1-866-956-5400.

Prosthetic Wig Benefit
Effective April 1, 2012, wigs will be covered under
the Basic Medical Program when hair loss is due to
an acute or chronic condition that leads to hair loss
including, but not limited to:

• Disease of endocrine glands such as Addison's
disease and ovarian genesis

• Generalized disease affecting hair follicles such as
systemic lupus and myotonic dystrophy

• Systemic poisons such as thallium. methotrexate
and prolonged use of anticoagulants

• Local injury to scalp such as burns, radiation
therapy, chemotherapy treatment and neurosurgery

Excluded from coverage is male and female
pattern baldness.
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There is a lifetime maximum benefit of $1.500 per
individual regardless of the number of wigs purchased.
Benefits are not subject to the Basic Medical
deductible or coinsurance. Claims submitted for the
prosthetic wig benefit must include documentation
from the treating physician that states that the
individual has a diagnosis for a covered condition.

Participating Diabetes Education Centers
Diabetes education can be an important part of a
treatment plan for diabetes. Diabetes educators
provide information on nutrition and lifestyle
improvement that can help diabetics better manage
their disease. The Empire Plan network includes
Diabetes Education Centers that are accredited by the
American Diabetes Association Education Recognition
Program. If you have a diagnosis of diabetes, your visits
to a network center for self-management counseling
are covered and you pay only an office visit copayment
for each covered visit Covered services at a non­
network diabetes education center are considered
under the Basic Medical Program subject to deductible
and coinsurance.

To find an Empire Plan participating Diabetes Education
Center, call The Empire Plan toll free at 1-877-7-NYSHIP
(1-877-769-7447) and choose "the Medical Program.
Or, go to the New York State Department of Civil
Service web site (https!lvvwvv.cs.ny.gov). See page 19
for navigation instructions.

Diabetic Shoes
Effective April 1, 2012, one pair of custom molded
or depth shoes per calendar year is a covered
expense under The Empire Plan if:

• You have a diagnOSIs of diabetes and diabetic
foot disease;

• Diabetic shoes have been prescribed by your
provider: and

• The shoes are fitted and furnished by a qualified
pedorthist orthotist prosthetist or podiatrist Shoes
ordered by mail or from the internet are not eligible
for benefits.

When you use an HCAP-approved provider for
medically necessary diabetic shoes, you receive a
paid-in-full benefit up to an anllual maximum benefit of
$500. To ensure that you receive the maximum benefit
you must call the Home Care Advocacy Program
(HeAP). You mLJst call The Empire Plan toll free at
1-877-7-NYSH IP (1-877-769-7447). choose the
Medical Program and then the Benefits Management
Program. HCAP will assist you in making arrangements
to receive network benefits for diabetic shoes.

If you do not use an HCAP-approved provider for
medically necessary diabetic shoes. benefits will
be considered under the Basic Medical Program
subject to the annual deductible with any remaining
covered charges paid at 75 percent of the network
allowance with a maximum annual benefit of $500.

Centers of Excellence Programs
Travel Benefits
When you use a Center of Excellence for Transplants
that has been preauthorized by Empire BlueCross
BlueShield or a Center of Excellence for Cancer that
has been preauthorized by UnitedHealthcare and
the Center of Excellence is more than 100 miles
from the enrollee's residence (200 miles for airfare),
The Empire Plan provides reimbursement for travel,
meals and one loclging per day for the patient and
one travel companion.

The Centers of Excellence Programs for Transplants.
Cancer and Infertility will reimburse enrollees who travel
wi"thin the United States for meals and lodging based
on the United States General Services Administration
(GSA) per diem rate and automobile mileage (personal
or rental car) based on the Internal Revenue Service
medical rate. The follOWing are "the only additional travel
expenses that are reimbursable: economy class airfare.
train fare, taxi fare, parking, tolls and shuttle or bus fare
from your lodging to the Center of Excellence. To find
the current per diem rates for lodging and meals. visit
the United States General Services Administration web
site at Vv'Ww.gsagov and look under Travel Resources.
Travel and lodging benefits are available as long as the
patient remains enrolled and is receiving benefits under
the Centers of Excellence program.

Kidney Resource Services Program
The Empire Plan will offer a Kidney Resource
Services Program to its enrollees when The Empire
Plan provides primary health insurance coverage. If
you or your dependents have been diagnosed with
Chronic Kidney Disease (CKD), you may be invited
to participate in this Program. Participation is
voluntary, free of charge and confidential.

If you agree to participate, you will receive information
to help you better understand your condition. You will
be offered educational materials and other selvices
that may help to improve the management of your
kidney disease. You may also be contacted by a
registered nurse in conjunction with this Program.

This Program works in partnership with your physician
to achieve the best possible health outcomes.

If you have questions or would like more information,
call The Empire Plan toll free atl-877-7-NYSHIP
(1-877-769-7447) and choose The Empire Plan
NurseLine'SM

Continued on page 12
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Contmued from page 11

Mental Health Program
Non-Network Benefit Changes
Effective April 1, 2012
You receive non-nebvork benefi1s for covered services
when you do not call OptumHealth before your
treatment begins and/or you call OptumHealth but do
not follow OptumHealth's recommendations. Changes
to non-network benefits for mental health coverage
under The Empire Plan, effective April 1,2012.
are explained below.

Practitioner Services: 80 percent of
Reasonable and Customary Charges
After you meet the combined annual deductible
of $1,000 for you, $1,000 for your enrolled spouse/
domestic partner and $1 ,000 for all children combined.
The Empire Plan pays up to 80 percent of the
reasonable and customal)' charges for covered mental
health care services. After the combined coinsurance
maximum of $3,000 for you, $3,000 for your enrolled
spouse/domestic partner and $3,000 for all children
combined is reached, The Empire Plan pays up to
100 percent of reasonable and customary charges
for covered services.

Electro-Convulsive Therapy and
Psychological Testing: 80 percent of
Reasonable and Customary Charges
After you meet the combined annual deductible,
The Empire Plan pays up to 80 percent of the
reasonable and customary charges for covered
electro-convulsive therapy and psychological testing
and evaluations. After the combined coinsurance
maximum is reached, The Empire Plan pays up to
100 percent of reasonable and customary charges
for covered services. These benefits must be
certified by OptumHealth as medically necessal)'
before the service is received.

Inpatient Care: 90 percent of
Billed Charges
The Empire Plan pays up to 90 percent of billed
charges for covered acute inpatient mental health care
in an approved hospital or an approved psychiatric
facility. You pay the remaining 10 percent until you
reach the combined coinsurance maximum of
$3,000 for you, the enrollee, $3,000 for your enrolled
spouse/domestic partner and $3.000 for all enrolled
dependent children combined. The Empire Plan then
pays 100 percent of billed charges for covered
services. This benefit is not subject to a deductible.
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Partial Hospitalization, Intensive
Outpatient Program, Day Treatment,
23-Hour Extended Bed and 72-Hour
Crisis Bed: 90 percent of Billed Charges
The Empire Plan pays up to 90 percent of billed
charges for mental health care received from an
approved facility. You pay the remaining 10 percent
until you reach the combined coinsurance maximum
of $3,000 for you, the enrollee, $3,000 for your
enrolled spouse/domestic partner and $3,000
for all enrolled dependent children combined.
The Empire Plan then pays 100 percent of billed
charges for covered services. This benefit is not
subject to a deductible.

Inpatient and Outpatient Visits: Unlimited
The number of inpatient and outpatient services
for both network and non-network mental he alth
treatment under The Empire Plan is unlimited when
certified as medically necessary by OptumHealth.

The de1ermination of the reaso Ie and
customary charge for a servic 'supply is
made by OptumHealth.

Note: See page 8 for information about your 2012
Annual Deductible and Coinsurance Maximums.



R99

Highlights of Non·Network* Mental Health Benefit Changes
Effective April 1,2012

Former Current
Individual Practitioner Plan paid 50 percent of network Plan pays up to 80 percent of reasonable

allowance after a $500 annual and customary charges for covered services
deductible after you meet the combined annual

deductible of $1 ,000 for you. $1,000 for
your enrolled spouse/domestic partner and
$1,000 for all children combined. After the
combined outpatient coinsurance maximum
of $3,000 for you, $3,000 for your enrolled
spouse/domestic partner and $3,000 for all
dependent children combined is reached.
Plan pays up to 100 percent of reasonable
and customary charges.

Electro-Co nyu Isive Plan paid 50 percent of network Plan pays up to 80 percent of reasonable
Therapy/Psychological allowance after an annual deductible and customary charges for covered services
Testing after you meet the combined annual

deductible. After the annual outpatient
coinsurance maximum is reached, Plan
pays up to 100 percent of reasonable and
customary charges. Precertification required.

Acute Inpatient Stays Plan paid 50 percent of network Plan pays up to 90 percent of billed
allowance after the annual deductible charges. After you pay the combined annual

inpatient coinsurance maximum for yourself.
your spouse/domestic partner and all
dependent children combined, Plan pays
100 percent of billed charges for medically
necessary care in an approved facility.

Partial Hospitalization, Network coverage only Plan pays up to 90 percent of billed
Intensive Outpatient charges. After you pay the combined annual
Program. Day Treatment inpatient coinsurance maximum for yourself,
23-Hour Extended Bed your spouse/domestic partner and all
and 72-Hour Crisis Bed dependent children combined, Plan pays

100 percent of billed charges for medically
necessary care in an approved facility.

Maximum Number of 30 visits per year and 30 inpatient Unlimited when medically necessary
Outpatient Visits and days per year
Inpatient Days

*Note: Network benefits remain the same.

nJ8~T Call The Empire Plan toll free at 1·877·7·NYSHIP (1-877·769·7447) and
P CAll choose the Mental Health/Substance Abuse Program for Clinical Referral

To ensure the highest level of benefits. you
must call OptumHealth before you seek mental
health treatment.

When you call and follov.; OptumHealth's
recommendations, you are guaranteed access to
network coverage at little or no cost to you.

Netvv'ork providers are listed in The Empire Plan
Participating Provider Directory. You may ask your
agency Health Benefits Administrator for the

Directory or provider information is also available on
NYSH IP Online at https:l/www.cs.ny.gov. See page
19 for navigation instructions.

You may receive a lower level of benefits if you do
not call or use network providers. And, if you submit
a claim for non-network services and OptumHealth
determines that your treatment was not medically
necessary, your claim may not be reimbursed.

Continued on page 14
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Continued from page 13

Prescription Drug Program
Empire Plan Adopts Flexible
Formulary for APSU
Effective April 1,2012, your benefits under
The Empire Plan Prescription Drug Program are
based on a flexible formulary. The 2012 Empire Plan
Flexible Formulary drug list provides enrollees and
the Plan with the best value in prescription drug
spending. This is accomplished by:

o Excluding coverage for certain brand-name or
generic drugs, if the drug has no clinical advantage
over other covered medications in the same
therapeutic class;

o Placing a brand-name drug on Level 1 or excluding
or placing a generic drug on Level 3, subject to
the appropriate copayment These placements
may be revised mid-year when such changes are
advantageous to The Empire Plan. Enrollees will
be notified in advance of such changes.

o Applying the highest copayment to non-preferred
brand-name drL1gs that provide no clinical advantage
over two or more Level 1 drug alternatives in the
same therapeutic class. This may result in no Level 2
brand-name drL1gs.

The main features of The Empire Plan 2012 Flexible
Formulary are:

o New Copayment levels.

o Certain drugs will be excluded from coverage. If a
drug is excluded, therapeutic brand-name and/or
generic equivalents wilt be covered.

Updates to the 2012 Empire Plan Flexible Formulary
drug list including the availability of certain drugs,
are posted on the New York State Department of
Civil Service web site at https://www.cs.ny.gov.
See page 19 for navigation instructions.

Excluded Drugs
The following drugs are excluded from coverage
under the 2012 Empire Plan Flexible Formulary
drug list: Acuvail. Adoxa. amiodipinol/atorvastin
(generic Caduet), Amrix, Androgel, Analpram
Advanced Kit, Aplenzin, Aricept 23mg, Asacol H D,
BenzEFoam. Caduet Cambiac 250, carisoprodol
250 (generic Soma 250mg), Centany AT. Clindacin
PAC. clobetasol propionate (generic Clobex
shampoo) Clobex shampoo. Coreg CR,
cyclobenzaprine hydrochloride extended release
capsule (generic Amrix). Detrol LA Dexilant Doryx,
doxycycline hyclate delayed release tablet (generic
Doryx). doxycycline monohydrate 150 mg capsule
(generic Adoxa), Edluar. Epiduo. Extavia. Flector.
Genotropin (except for the treatment of growth
failure due to Prader-Willi syndrome or Small for
Gestational Age), Humatrope (except for the
treatment of growth failure due to SHOX deficiency
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or Small for Gestational Age), Jalyn. lansoprazole
capsule, Metozolv OOT, Momexin Kit Morgidox Kit,
Naprelan, Neobenz Micro, Nexium, Norditropin
(except for the treatment of short stature associated
with Noonan syndrome or Small for Gestational Age),
Orb ivan. Olux/Olux-E Complete Pack, omeprazole/
sodium bicarbonate capsule (generic Zegerid),
Omnitrope (except for the treatment of growth
failure due to Prader-Willi Syndrome or Small for
Gestational Age), Pacnex HP/Pacnex LP/Pacnex
Mx, Pennsaid, Prevacid Capsule, Requip XL, Rybix
OOT, Ryzolt, Silenor, Soma 250, Sumaxin TS.
Terbinex, Tobradex ST, tramadol extended release,
tramadol hcl (generic Tyzolt) Trexlmet Triaz, Tribenzo1',
Tricor, Trilipix, Twynsta, Uramaxin GT, Veramyst Veltin,
Vimovo, Xerese, Xopenex Inhalation Solution,
Zegerid capsule, Ziana, Zipsor, Zuplenz and Zyclara.

The Plan reviews the drug list yearly for additional
exclusions and level placement of medications.
If you have been taking one or more of these
drugs, you should have already received a letter
informing you of this change. You may want to
discuss an alternative medication with your doctor
that will result in your using a covered drug and/or
paying a lower copayment See your April 1.2012
Empire Plan At A Glance for a printed copy of the
2012 Empire Plan Flexible Formulary or visit the
New York State Department of Civil Service web
site at https:l/www.cs.ny.gov. See page 19 for
navigation instructions,

Specialty Pharmacy Program
Effective April 1,2012, The Empire Plan will add
a Specialty Pharmacy Program to your prescription
drug coverage. The Specialty Pharmacy Program
will offer enhanced services to individuals using
specialty drugs and change how you obtain those
drugs under the Prescription Drug Program. Most
specialty drugs will only be covered when dispensed
by The Empire Plan's designated specialty pharmacy,
Accredo, a subsidiary of Medco.

Accredo vvas selected to administer this Pmgram
because of its proven experience with providing
services that help promote superior clinical outcomes.
Ace redo will ensure that specialty medications are
utilized based on U.S. Food and Drug Administration
(FDA) and best practice guidelines.

Specialty d rugs are used to treat complex conditions
and usually require special handling. special
administration. or Intensive patient monitoring. The
major drug categories covered under the Prog ram
include, but are not limited to, drugs for the treatment
of rheumatoid arthritis. cancer, multiple sclerosis.
growth hormone deficiency; deep vein thrombosis and
anemia (medications used to treat diabetes are not
considered specialty medications). When Accredo
dispenses a specialty medication, the applicable mail
service copayment will be charged.
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The Program will provide enrollees with enhanced
services that include disease and drug education,
compliance management side-effect management
safety management expedited. scheduled delivery
of your medications at no additional charge, refill
reminder calls and all necessary supplies such as
needles and syringes applicable to the medication.

Enrollees currently taking drugs included in this
Program received a letter, prior to April 1,2012,
describing the Program in more detail. When
enrollees begin therapy on one of the drugs included
in the Program, a letter will be sent describing the
Program and any action necessary to participate in it

The complete list of specialty drugs included in the
Specialtj Pharmacy Program is available on the
New York State Department of Civil Service web site
at httpsj/www.cs.ny.gov. See page 19 for navigation
instructions. Each of these drugs can be ordered
through the Specialtj Pharmacy Program using the
Medco mail order form sent to the following address:

Medco Pharmacy
Po. Box 6500
Cincinnati, OH 45201-6500

To request mail service envelopes, refills or to speak
to a specialty-trained pharmacist or nurse regarding
the Specialty Pharmacy Program, call The Empire
Plan toll free at 1-877-7-NYSHIP (1-877-769-7447),
betvveen 8:00 a.m. and 8:00 p.m. and choose The
Empire Plan Prescription Drug Program, and ask to
speak with Accredo.

Prior Authorization Drugs
Effective April 1, the list of prior authorization
drugs will also change. The following is a list of drugs
(including generic equivalents) that require prior
authorization: Abstral, Actemra, Actiq, Adcirca,
Amevive, Ampyra, Aranesp, Avonex, Betaseron, Botox,
Cayston, Cimzia, Copaxone, Dysport Egrifta, Enbrel.
Epogen/Procrit fentanyl citrate powder. Fentora,
Flolan, Forteo, Gilenya, Growth Hormones, Humira,
Immune Globulins, Incivek, Increlex, Infergen, Intron-A,
Iplex. Kalydeco, Kineret Kuvan, Lamisil, Lazanda,
Letairis, Makena, Myobloc, Nuvigil, Onsolis, Orencia.
Pegasys. Peg-Intron, Provigil, Rebif, Remicade,
Remodulin, Revatio, Ribavirin, Simponi. Sporanox,
Stelara, Synagis, Tracleer, Tysabri. Tyvaso, Veletri.
Ventavis, Victrelis, Weight Loss Drugs, Xeomin,
Xolair and Xyrem.

Instant Rebates for omeprazole
(generic Prilosec) and doxycycline
For a limited time only, The Empire Plan Prescription
Drug Program will offer an instant rebate of your
full copayment for omeprazole (generic Prilosec)
in substitution for your previous prescription for
lansoprazole (generic Prevacid) or Nexium and
doxycycline in place of doxycycline hyclate, which
are excluded under the Flexible Formulary.

The instant rebates will apply to all omeprazole and
doxycycline prescriptions filled at participating retail
pharmacies or at a mail service pharmacy between
April 1,2012 and July 31, 2012. To receive your
rebate (zero copayment), simply present your
prescription to your retail pharmacy or send it to
the mail service pharmacy. After July 31, 2012,
you will pay the applicable Levell copayment
($5 or $10) for subsequent refills. If you have
questions about this rebate or your drug benefit
call 1-877-7-NYSHIP (1-877-769-7447) and choose
The Empire Plan Prescription Drug Program.

The Empire Plan Half Tablet Program
This voluntary program allows you to reduce the
out-of-pocket cost of select generic and brand­
name drugs you take on a regular basis by:

• allowing your physician to write a prescription for
twice the dosage of your medication and half the
number of tablets (see Example).

• having you split the pills in half using the free pill
splitter that The Empire Plan will provide and

• instructing the participating retail pharmacy or the
mail service pharmacy to automatically reduce your
copayment to half the normal charge.

Example

Old Prescription: _ Crestor 10 mg

Ouantity: _ 30 tablets

Dosage: Take 1 tablet every morning

Copayment $25

Ne'N Prescription: Crestor 20 mg

Ouantity: 15 tablets

Dosage: Take Ih tablet every morning

Copayment.. $12.50

Some recent articles have questioned the safety
and efficacy of pill splitting programs. In most, the
conclusion is that pill splitting programs are safe
and save the patient money if the medications are
clinically determined to be safe for splitting. The
Empire Plan HalfTablet Program offered by The
Empire Plan and administered by UnitedHealthcare
provides many safeguards to mitigate against any
possible safety questions. Continued on page 16
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Continued from page 15

The Empire Plan requires the following clinical criteria
for medications to qualify for the Half Tablet Program:

• Each drug accepted for the Half Tablet Program
must be approved by UnitedHealthcare's National
Pharmacy and Therapeutic Committee.

• Medications must have a wide margin of safety
so that minimal differences in tablet sizes, after
splitting, will not disturb the efficacy of the medicine.

• Tablets must be able to be split relatively evenly
without crumbling.

• Medications must remain chemically stable
after splitting.

• Capsules, liquids, topical medications and certain
coated tablets do not qualify.

You should only participate in the Program if your
doctor determines that pill splitting is appropriate
for you.

For an updated list of the medications eligible for
the Half Tablet Program go to https://www.cs.ny,gov.
See page 19 for navigation instructions to Find A
Provider. Scroll to the Medco links and click on
Empire Plan Half Tablet Program. If you have
other questions, call The Empire Plan toll free at
1-877-7-NYSH IP (1-877-769-7447) and choose
The Empire Plan Prescription Drug Program.

Splitting Tablets is Easy
Using a tablet splitter makes splitting your
medication easy. Never attempt to split tablets with
anything other than a device designed specifically
for that purpose. Not all medications are appropriate
for tablet splitting. Consult your doctor before
splitting any prescribed medication.

Order Free Tablet Splitter
If you are on a medication
eligible for the Half Tablet
Program, The Empire Plan
offers a free tablet splitter
to each enrollee who is
currently prescribed
a drug that is covered
as part of the Half
Tablet Program.
You r welcome letter
will include details on how
to order your free tablet splitter.

Questions &Answers About The Empire Plan Flexible Formulary

Q. Why are some medications

A being excluded?
• Certain drugs are being excluded under

The Empire Plan Prescription Drug Program so
that we can continue to provide the best value
in prescription drug coverage to all enrollees
under the Plan. V\lhenever a prescription drug
is excluded, therapeutic brand and/or generic
equivalents will be covered.

Q. Why is Nexium excluded from the

A Empire Plan Flexible Formulary?
• Independent studies conducted by Consumer

Reports, the Oregon Health Resources
Commission. and AARP. to name a few. have
found that there is little clinical difference
in efficacy or adverse effects in the class
of pr'esoiption drugs that Nexium belongs
to - proton pump inhibitors (PPls). There is,
however, a significant difference in the cost
The Empire Plan Flexible Formula,,! continues
to cover generic and other brand-name PPIs
that provide the best value to the Plan.
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Q. How will my local pharmacist

A know my drug is excluded?
• Your local participating pharmacist will

receive a message when your claim is
processed which will advise that the drug
is not covered under The Empire Plan, If
you choose to fill the prescription, you will
be responsible for paying the full cost of
the drug; The Empire Plan will not reimburse
you for any portion of the cost

Q. What will happen if I send a new
prescription or request a refill from

A Medco Pharmacy for an excluded drug?
• If you call in a refill of an excluded drug

through a mail service pharmacy, the customer
service representative or inter'active voice
response system ',viii advise you that the
drug is excluded, and your order will be
canceled. If you mail in a refill order, you
will receive a letter indicating your drug is
no longer covered under the Plan. If you mail
in a new prescription for an excluded drug.
the mail ser/ice pharmacy will return the
prescription along with a letter advising
that the drug is excluded from Empire Plan
coverage and can no longer be dispensed,
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o. How will my physician know that
my drug is excluded?

A. The Flexible Formularj drug list was sent
to all participating physicians in The Empire
Plan Network. Additionally, if your physician
utilizes an online method of prescribing
knovm as E-Prescribing, a message will
be displayed indicating that the drug is
not covered.

O. Where can I find lower cost

A alternatives to the drug I am taking?
• Suggested generic and/or preferred brand­

name drug equivalents are listed on the last
page of the Flexible Formularj drug list. We
recommend that you talk with your physician
to identify which medication is appropriate to
treat your condition.

Reminders 2012
Empire Plan Toll-free Script Changes
If you have called The Empire Plan toll-free number
1-877-7-NYSHIP (1-877-769-7447), you may have
noticed that we've made some changes to the phone
script to help serve you better. The script no longer
contains up front prompts using the carrier names and
it instead references program names. This change was
made to alleviate confusion regarding the name of the
plan since enrollees sometimes referred to the plan by
the carrier name rather than The Empire Plan. The
script is also shorter, to lessen your wait time.

The order of the programs and options has remained
the same. However, as a reminder:

Press 1 for the Medical Program, including
physician services. medical equipment and home
care, administered by UnitedHealthcare

Press 2 for the Hospital Program, administered
by BlueCross BlueShield

Press 3 for the Mental Health and Substance
Abuse Program, administered by OptumHealth
Behavioral Solutions

Press 4 for the Prescription Drug Program,
administered by MedcoHealth Solutions

Press 5 for the Empire Plan NurseLinesM
for health information and support

Remember. your plan is The Empire Plan for
New York government employees.

O. How do I change to one of
the preferred medications on
The Empire Plan Flexible Formulary?

A Willi need a new prescription?
• Yes, you will need a new prescription.

If you are almost out of medication. you
can request that your retail pharmacist
call your physician for a new prescription
of a generic or preferred brand-name drug.

If you use a mail service pharmacy, the
mail service pharmacy will assist you ..."ith
obtaining a new prescription. Please call
customer service at 1-877-7-NYSHIP
(1-877-769-7447) and choose The Empire
Plan Prescription Drug Program for assistance.

Q. Can I appeal a drug exclusion or

A tier placement?
• No. Drug exclusions and level placements

are a component of your benefit plan design
and cannot be appealed.

Medicare Part B Premium Reimbursement
For most enrollees eligible for Medicare, the base
cost for the Medicare Part 8 premium in 2012 is
$99.90 per month.

Medicare Law requires some people to pay a higher
premium for their Medicare Part B coverage based
on their income. If you and/or any of your enrolled
dependents are Medicare-primary and received a
letter from the Social Security Administration (SSA)
requiring the payment of an Income-Related Monthly
Adjustment Amount (I RMAA) in addition to the
standard Medicare Part B premium ($99.90) for
2012, you are eligible to be reimbursed for this
additional premium by NYSHIP. Note: If your
2009 adjusted gross income was less than or
equal to $85,000 ($170,000 if you filed taxes
as married filing jointly) you are NOT eligible
for any additional reimbursement this year.

To claim the additionallRMAA reimbursement,
eligible enrollees are reqUired to apply for and
document the amount paid in excess of the standard
premium. For information on how to apply, a list of
the documents reqUired or questions on IRMAA.
check the Department of Civil Service web site at
httpsJ/www.cs,ny.gov. Choose Benefit Programs
on the home page, then NYSHIP Online and select
your group, if prompted. The IRMAA letter 'Nas mailed
to Medicare Part B reimbursement-eligible enrollees in
Januarj 2012 and is available under either What's l\Jew
or Notices on the NYSHIP Online home page. Or call
the Employee Benefits DiVision at 518-457-5754
or 1-800-833-4344 betvveen the hours of 9:00 a,m.
and 3:00 p.m, Continued on page 18

EPR-AP5U-12-1 17
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Continued from page 17

The Empire Plan
At A Glance and
Copayment Cards
The April 1.2012 Empire Plan
At A Glance along with 2012
Copayment Cards and the
2012 Flexible Formulary List
will be mailed to your home in
early April. These are important
pieces to understand your new benefits; be sure to
read them and keep them handy. If you need
additional copayment cards, contact your agency
Health Benefits Administrator.

Participating Provider Directories
Additional Participating
Providers in
Pennsylvania, Chicago
and Surrounding
Illinois Counties
We are pleased to announce
that beginning January 1,2012
the network of participating
providers serving The Empire
Plan in Illinois was expanded to include providers
in the UnitedHealthcare Options (PPO) network.
We are also expanding the participating provider
network in Pennsylvania beginning April 1,2012.

The Empire Plan will expand its network coverage
in all counties in Pennsylvania and the following
counties in Illinois: Boone, Cook, DeKalb. DuPage.
Grundy. Iroquois, Kane, Kankakee, Kendall, LaSalle,
Lake, McHenry. Will and Winnebago. This market
also includes the zip code of 61358 in Marshall
County and the zip code 60129 in Ogle County.
Over 23,000 providers are being added to the
network in the Illinois market and approximately
32,500 providers in the Pennsylvania market.

You can find the most current list of Empire Plan
participating providers, including new Licensed
Nurse Practitioners and Convenience Care Clinics.
on the New York State Department of Civil Service
web site at https://www.cs.ny.gov. See page 19 for
navigation instructions. Or, call 1-877-7-NYSHIP
(1-877-769-7447) toll free, select the Medical
Program and then plan benefits to check if your
provider participates in the Plan.
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Retiring and Relocating?
Is 2012 the year you plan to retire from State service?
Congratulations! But you should be cautious if your
retirement plans include a move outside Nevv York
State. You probably already know that The Empire Plan
is the only option that offers worldwide coverage, but
this does not mean that participating providers are
available in every location. The Empire Plan participating
provider network is available through a contract with
UnitedHealthcare (U HC). In seven states outside
of New York (Arizona, Connecticut, Florida, New
Jersey, North and South Carolina and Pennsylvania)
as well as Washington D.C. and the adjoining states
of Maryland and Virginia and Chicago, IL and
surrounding counties, The Empire Plan network
leases an enhanced UHC Participating Provider
Organization (PPO) listing to provide enrollees living
in these areas access to a wider range of providers.
This is because large populations of Empire Plan
retirees live in these regions of the country.

The Empire Plan has national contracts with
Empire BlueCross BlueShield for hospital and
related expenses and OptumHealth Behavioral
Solutions for mental health and substance abuse
services. That means the majority of providers in
most out-of-state directories (other than those
mentioned above) will be from these networks.

If you live in an area of the country where
participating providers are not available, you still
have Empire Plan non-network coverage under
the Basic Medical Program or the Basic Medical
Provider Discount Program. if applicable. Annual
deductible and coinsurance apply. See your Empire
Plan Certificate and Amendments for details.

If you are considering relocation after you retire,
be sure to check the availability of participating
providers in the new state as part of your planning
process. You can do this by visiting our web site,
httpsJ/www.cs.ny.gov. From the NYSHIP Online
homepage choose Find a Provider, then scroll down
to the Medical/Surgical Program and click on the
link for Empire Plan Medical/Surgical Directory.
You will be directed to another site where you can
customize your search by location. If you prefer a
printed directory, see your agency Health Benefits
Administrator or call The Empire Plan toll-free at
1-877-7-NYSHIP (1-877-769-7447) and choose
the Medical Program to request that a state
directory be mailed to your home.
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Preretirement Seminars
The Governor's Office of Employee Relations (GOER)
with the Office of the State Comptroller presents
Preretirement Seminars. As part of the seminars, a
representative from the Employee Benefits Division
will explain the New York State Health Insurance
Program (NYSH IP) and your choices before you
leave the payroll.

Call your personnel office to learn if there is a
seminar available in your area and to reseNe
your place. Be sure to bring your personal
confirmation letter from GOER when you attend.
The New York State Department of Civil Service
web site, https)/www.cs.ny.gov, also has the seminar
schedule. See this page for navigation instructions.

Since demand is greater than available seating at
the seminars, you can also access helpful online
pre-retirement resources at www.worklife.ny.gov/
preretirement! or www.osc.state.ny.us/retire.

There is also a helpful 25-minute DVD, Planning for
Retirement and a companion booklet that can be
ordered online at https://www.cs.ny.gov.Click on
Benefit Programs, then NYSHIP Online and select
Planning to Retire? for more information.

NYSHIP Online Resources
Basic Navigation
Go to the New York State Department of Civil
SeNice web site (https:l/www.cs.ny.gov).c1ick on
Benefit Programs, then NYSHIP Online and follow
the prompts to the NYSHIP Online homepage.

Accessing Information - From the NYSH IP
Online home page, follow the instructions below to
find access information referenced in this report.

Find A Provider - Select Find a Provider and scroll
down to the program (Hospital, Medical/Surgical
or Mental Health/Substance Abuse) you need.

The Empire Plan Preventive Care
Coverage Chart - Select Using Your Benefits
then Publications and scroll down to the chart

The Empire Plan Flexible Formulary-
Select Using Your Benefits and choose the Flexible
Formulary in either alphabetic or therapeutic order.
For updates to the list, including the availability
of certain drugs, choose What's New and scroll
down to Prescription Drugs: Prescription Drug
Program Changes to the Drug List and Notification
of Safety Issues.

Specialty Drug List - Select Find A Provider and
scroll down to the Prescription Drug Program to
locate the link for the Specialty Drug Program.

NYSHIP Biweekly and Monthly Premiums ­
Select Health Benefits and Option Transfer then
Rates and Health Plan Choices and choose the
Rates and Information publication.

Preretirement Seminars - Select Calendar and
choose Pre-Retirement Mtg. from the Type of Event
drop down menu and the time period from the
Time Period to View drop down menu to see a list
of seminar dates and locations.

Planning to Retire? - Select Planning to Retire
and scroll down to see a checklist of things to do,
the sick leave credit calculator, important information
from the NYSHIP General Information Book. order
videos on Planning for Retirement and Medicare
and find other retirement related Empire Plan
publications and links.

EFR-APSU-12-1 19
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New York State
Department of Civil Service
Employee Benefits Division
P.O. Box 1068
Schenectady, New York 12301-1068
httpsJ!www.cs.ny.gov

I Please do not send
mail or correspondence

to the return address:.J"
See below for address
information.

SAVE THIS DOCUMEr-.JT

Information for the Enrollee, Enrolled Spouse!
Domestic Partner and Other Enrolled Dependents

APSU Empire Plan Report - April 2012

It is the policj of the New York State Department of Civil Sel'lice to provide reasonable accommodation to ensure effective communication of information in benefits
publications to individuals with disabilities. These publicatons are also a.'ailable on the Department of Civil Sel'lice web site (https:/hww.CSIly.gOV). Click on Benefit
A'ograms, then NYSH IP Online for timely information that meets universai accessib~ity standards adopted by New York State for NYS agency web sites. If you need an
auxiliary aid or sel'lice to make benefits information available to you. pease contact your agency Health Benefits Administrator. New York State and Par1idpatng Employer
Retirees and COBRA Enrolees: Contact the Empoyee Benefits Division at 518-457-5754 or 1-800-B33-4344 (US.. Canada. Puerto Rico, Virgin Islands)'

o This Report was printed using recycled paper and enVironmentally sensitive inks. NY0900 EPR-APSU-12-1 c=:>

New Web Site Address
The Ne'.... York State Department of Civil Service web site address
has changed to https://www.cs.ny.gCN. Even though you can still
acces:s our site atthe od address, pease update your bookmarks
for our web site to the new address. The od addres:s will only
work for a limited time.

r-=m.pire Plan Report is published by the Employee Benefits DivisionI ~f~~~7 New York State Department of 0.,.;1 Service. The Employee
Benefits Division administers the New York State Health Insurance
Program (NYSHIP). NYSHIP provides your health insurance benefits

~,wgh Th,Em."~

New l'or"Stl!I: fk-J!1h InStlr..,....~1

Annual Notice of Mastectomy and
Reconstructive Surgery Benefits
The Empire Plan covers inpatient hospital care for lymph
node dissection, lumpectomy and mastectomy for
treatment of breast cancer for as long as the physician
and patient determine hospitalization is medically
necessary: The Plan covers all stages of reconstructive
breastsurgerj following mastectomy, including surgery
of the other breast to produce a symmetrical appearance.
The Plan also covers treatment for complications of
mastectomy, including lymphedema Prostheses and
mastectomy bras are covered.

Call The Empire Plan toll free at 1-877-7-NYSH IP
(1-877-769-7447) and select the Medical Prog ram if
you have questions about your coverage for implants,
breast forms or other pmstheses related to breast
cancer' treatment.

Empire Plan Benefits Management Program
requirements apply. See your ErnpirePfan Certificate
and Empire Plan Reports.
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New York State
Department of 0"';1 Service
Employee Benefits DiviSion
Albany. New York 12239

518-457-5754 or 1-80Q-B33-4344
(U.S., Canada. Puerto Rico,

Virgin Islands)
https://v,''I','w.cs.ny.gov
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Exhibit E - Empire Plan Report for Employees of the State of New York represented by Council 82, June 2012   (R107-R114)

June 2012

New York State Health Insurance Program (NYSHIP)
for Employees of the State of New York represented
by Council 82 (C-82) and for their enrolled Dependents,
COBRA Enrollees with their Empire Plan Benefits and
Young Adult Option Enrollees

Negotiated Changes Effective October 1,2011
and September 1, 2012
This Report describes changes affecting your NYSH IP coverage that have effective
dates of October 1, 2011 and September 1,2012 as a resu It of the recently ratified
contract between the State of New York and Council 82. They include:

October 1, 2011 Changes

• Federal health care changes (see page 5)

• A change in the NYSHIP premium cost sharing between the State and its employees
(see page 2)

September 1, 2012 Changes

• Updated life expectancy tables used to calculate the value of your monthly sick leave
credit. which is applied to your health insurance premium in retirement (see page 2)

• The Health Insurance Opt-out Program (see pages 3-4)

• Copayment changes (see page 5)

• Changes to out-of-network deductible and coinsurance amounts (see page 6)

• Addition of Convenience Care Clinics and Licensed Nurse Practitioners as
Participating Providers (see page 7)

Special Option Transfer Period in July
As the result of negotiated changes, there will be a Special Option Transfer Period
from July 2, 2012 through July 31, 2012. You will have the opportunity to change your
IWSHIP option for September 1. 2012.

Your cost of coverage under The Empire Plan or a NYSHIP HMO for
October 1, 2011 through August 31, 2012 will be posted on the Department
web site https:/Iwww.cs.ny.gov no later than July 1, 2012. A rate flyer also
will be mailed to your home. The 'Neb site and the rate flyer will provide details of
the Special Option Transfer Period.
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Life Expectancy
250 months

241 months

232 months

223 months

214 months

205 months

197 months

188 months

180 months

NVSHIP Changes
Your Biweekly Premium Contribution Rate
New York State helps pay for your health insurance coverage. After the State's contribution, you are responsible for
paying the balance of your premium through biweekly deductions from your paycheck. Effective October 1, 2011,
your share of the cost is changing as shown below.

Individual Coverage Dependent Coverage

State Share Employee Share State Share Employee Share

84% 16% 69% 31%

Since premium deductions for your NYSHIP coverage after October 1,2011 have already been taken, the
increase in your blv1Ieekly cost for NYSHIP coverage from October 2011 through August 2012 will be
calculated to determine your retroactive health insurance special adjustment This special adjustment will be
applied to the paycheck dated August 23, 2012 for Institution payroll and August 29, 2012 for Administration
payroll. the same paycheck in which you will receive your retroactive payments, in accordance with the 2009­
2016 agreement between the State and Council 82 employees. In addition to the special adjustment and
payments, the health insurance regular premium deduction amount will reflect the 2012 rates.

A rate flyer with rates effective September 1,2012 will be mailed to your home on or about July 1,2012. The
additional cost of coverage under The Empire Plan or a NYSH IP HMO for October 1,2011 through the end of
August 2012 will be posted on the Department web site.

To calculate your retroactive health insurance special adjustment. go to our web site between July 2 and
July 31. 2012 at https://www.cs.ny.gov and click on Benefit Programs, then NYSH IP Online and follow
the prompts to the NYSHIP Online homepage. Select Health Benefits &Option Transfer, then choose Rates
and Health Plan Choices and select Retroactive Health Insurance Special Adjustment

Note: This information does not apply to COBRA enrollees or Young Adult Option enrollees. However, these
enrollees will have a rate change as a result of negotiated benefit changes.

Updated Life Expectancy Table
Effective September 1, 2012. the Actuarial Table of Life Expectancy used to calculate the value of unused
Sick leave has been updated to reflect the fact that Americans are living longer. This will impact any monthly
sick leave credit amount applied to your premium payments in retirement. Since we are living longer, the
number of months of life expectancy at retirement has increased and the amount of monthly sick leave credit
will be lower. A sick leave credit calculator is available at the New York State Department of Civil Service web
site at https://wvN,r.cs.ny.gov. Select Benefit Programs. then NYSHIP Online and follow the prompts to the
NYSHIP Online home page. Select What's New?

Actuarial Table
Effective for Retirements on or after September 1, 2012

Age at Retirement Life Expectancy Age at Retirement
55 337 months 64
56 327 months 65
57 317 months 66
58 307 months 67
59 297 months 68
60 288 months 69
61 278 months 70
62 269 months 71
63 259 months 72

Etc.
If you need actuarial rates for additional retirement ages, ask your agency Health Benefits Administrator.

/ EPR Special-C-82 12-1
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Reenrollment in NYSHIP
Employees who participate in the Opt-out Program
may reenroll in NYSHIP during the next annual
Option Transfer Period. To reenroll in NYSHIP
coverage any other time, employees must
experience a qualifying event like a change in
farn i1y status (e.g., marriage, birth. death or divorce)
or loss of coverage. Employees must provide proof
of the qualifying event within 30 days of the date
of the event or any change in enrollment will be
subject to NYSHIP's late enrollment rules. See your
NYSHIP Generallnfcrmatioo Bcx:i<. for more details.

Effective September 1, 2012, NYSHIP will offer
an Opt-out Program that will allow eligible employees
'who have other employer-sponsored group health
insurance to opt out of their NYSHIP coverage in
exchange for an incentive payment. The annual
incentive payment is $1,000 for waiving individual
coverage or $3,000 for waiving family coverage.
For the period September 1. 2012 - December 31,
2012, the incentive payment will be $38.47 per
paycheck for individual coverage and $115.39 per
paycheck for family coverage. The incentive
payments will be prorated and reimbursed in your
biweekly paycheck throughout the current year.
Note: The payments will be taxable income.

Health Insurance Opt-out Program
Electing to Opt Out
If you are currently enrolled in NYSH IP and wish to
participate in the Opt-out Program. you must elect
to opt out during the Special Option Transfer Period in
July and attest to having other employer-sponsored
group health insurance each year. See your agency
Health Benefits Administrator (HBA) and complete
the 2012 Opt-out Attestation Form (PS-409).

If you are a new hire or a newly benefits-eligible
employee who has other employer-sponsored group
health insurance and wish to participate in the
Opt-out Program, you must make your election no
later than the first date of your eligibility for NYSH IP.
See your agency HBA and complete the NYS Health
Insurance Transaction Form (PS-404) and the 2012
Opt-out Attestation Form (PS-409).

Your NYSHIP coverage will terminate at the end of
August 2012 and the incentive payments will begin
on or after August 23, 2012 for Institution payroll
and August 29, 2012 for Administration payroll
and continue until the end of the plan year.

Eligibility Requirements
To be eligible for the Program beginning
September 1.2012, you must have been enrolled
in NYSH IP by April 1.2011 and remain enrolled
through August 31,2012. If you became newly eligible
for NYSH IP benefits after April 1,2011, you must have
been enrolled since your first date of eligibility.

If you are a benefits-eligible enrollee but are newly
eligible for the Health Insurance Opt-out Program
due to a negotiating unit change, you must apply for
the opt-out within 30 days of the date you become
eligible. Your NYSHIP coverage will terminate on the
date your opt-out begins.

Once enrolled in the Opt-out Program, you are not
eligible for the incentive payment during any period
that you do not meet the requirements for the State
contribution to the cost of your NYSHIP coverage.
Also, if you are receiving the opt-out incent~Je for
family coverage and your last dependent loses
NYSHIP eligibility, you will only be eligible for the
individual payment from that point on.

Opt-out Program Questions and Answers
Q. What is considered other employer­

sponsored group health insurance
coverage for the purpose of qualifying

A for the Opt-out Program?
• To qualify for the Program you must be covered

under an employer-sponsored group health
insurance plan through other employment of
your own or a plan that your spouse. domestic
partneror parent has as the result of his or
her employment The other coverage cannot
be NYSH IP coverage provided through
employment with the State of New York.
However, NYSH IP coverage through another
employer such as a municipality, school
district 01' public benefit co rporation qualifies
as other coverage.

Q. Willi qualify for Opt-out Program
incentive payments if I change from

A family to individual coverage?
• No. If you are enrolled for NYSH IP coverage,

you will not qualify for the incentive payment

Continued on page 4

EPR Special-C-82 12-1 J
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Q. When I enroll in the Opt-out Program,
what information will I need to provide
about the other employer-sponsored
group health coverage I will be

A covered by?
• To enroll you must complete a PS-409.

You will be required to attest that you are
covered by other employer-sponsored group
health coverage and provide information
regarding the person that carries that
coverage, as well as the name of the other
employer and other health plan.

Q. I had individual NYSHIP coverage
prior to April 1, 2011 and changed to
family coverage when I got married in
February 2012. Willi qualify for the
$3,000 family incentive payment even
though I did not have family coverage

A as of April 1, 2011?
• Employees who enrolled in family coverage

due to a qualifying event and did so on a
timely basis. behNeen April 1,2011 and
August 31,2012, are eligible for the higher
incentive payment. You will not be el igible for
the higher incentive payment if you enrolled for
family coverage after Apnl 1,2011 and were
subject to a late enrollment waiting period.

Q. Will participating in the Opt-out
Program affect my eligibility for

A NYSHIP coverage in retirement?
• No. Participation in the Opt-out Program

satisfies the requirement of enrollment in
NYSHIP at the time of your retirement.

Q. lf I elect the Opt-out Program for 2012,
willi automatically be enrolled in the

A Program for the following plan year?
• No. Unlike other NYSHIP options, you must

elect the Opt-out Program on an annual
basis. If yo u do not make an election for the
next plan year, your enrollment in the Opt-out
Program will end and the incentive payment
credited to your paycheck will stop.

Q. If 1opt out and I find that I don't like
my alternate coverage (for instance,
my doctor does not participate), ca n
I withdraw my enrollment in the
Opt-out Program and reenroll in

A NYSHIP coverage?
• No. This is not a qualifying event During the

year, you can terminate your enrollment in the
Opt-out Program and reenroll in NYSHIP
benefits only if you experience a qualifying
event according to federal Internal Revenue
Service (I RS) rules, such as a change in
family status or loss of other coverage.

Q. If my spouse's, domestic partner's
or parent's employer has its open
enrollment period (or option transfer
period) at a different time of the year,
how ca n I coordinate the effective
date of my other coverage with the

A start of the Opt-out Program?
• Under IRS rules, if an employee's spouse

drops coverage under his or her employer
plan during Option Transfer, the employee
can be permitted to enroll the spouse
mid-year in his or her employer plan -
as long as the plans have different open
enrollment periods. You should check to
see whether your spouse's employer
will permit your spouse to enroll you
as a dependent. You are responsible for
making sure your other coverage is in effect

Q. What if I lose my other coverage and
do not request enrollment for NYSHIP
benefits with The Empire Plan or a
NYSHIP HMO within 30 days of losing

A that coverage?
• If you fail to make a timely request. you

will be subject to NYSHIP's late enrollment
\Naiting period, which is five biweekly pay
periods. You will not be eligible for NYSHIP
coverage during the waiting period.

Continued from page 3

Opt-out Program Questions and Answers
Q. Can I get a lump sum payment if I

A elect the Opt-out Program?
• No. The Opt-out Prog ram incentive payment is

pmrated and reimbursed through your biweekly
paychecks throughout the year.

Q.lf I am eligible for health, dental
and vision coverage as a State
employee, do I have to opt out of
all three benefits to receive the

A incentive payment?
• No. The Opt-out Program incentive

payment applies to health insurance
coverage only. If you enroll in the Program,
your eligibility for dental and vision coverage
will not be affected.

.:l EPR SpeCial-C-82 12-1
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Empire Plan Changes
The Federal Patient Protection and
Affordable Care Act (PPACA), which will be
referred to as "the Act" in this article, requires that
we make several changes to your Empire Plan
coverage.

Your Empire Plan benefit package lost grandfathered
status under the Act as a result of the recent contract
settlement as of October 1,2011. This means that
your Plan is now a nongrandfathered plan and it
includes all changes required by the Act according
to the Act's timetable.

The Act requires the following changes,
retroactive to October 1,2011:
The Act requires coverage of certain preventive
care services received at a network hospital or from
a participating provider to be paid at 100 percent (not
subject to copayment). Preventive care services
covered under the Act with no copayment include:

• Immunizations as recommended by the Advisory
Committee on Immunization Practices of the
Centers for Disease Control and Prevention,

• Pr'eventive care and screenings for women,
infants, children and adolescents as stated in
guidelines supported by the Health Resources
and Ser,ices Administration,

• Preventive care and screenings for men in the
current recommendations of the United States
Preventive Services Task Force,

• Items or services that have a rating of "A' or "B" in
the current recommendations of the United States
Preventive Ser'ices Task Force.

For further information on preventive services,
see The Empire Plan Preventive Care Coverage
Chart at the New York State Department of Civil
Service web site at https:l/www.cs.ny.gov. Select
Benefit Programs, then NYSHIP Online and follow
the prompts to the NYSHIP Online home page.
From the home page, select Using Your Benefits
then publications and you will find the chart under
Empire Plan. Or, visit www.healthcare.gov.

Also, in a medical emergency, non-participating
provider charges in a hospital emergency room
will be considered under the Basic Medical Program
subject to deductible. but not coinsurance.

Copayments Effective September 1, 2012
Covered services defined as preventive under PPACA (see above) are not subject to copayment.

Hospital Outpatient Services (Hospital Program)
$40 Copayment-Diagnostic Laboratory tests and Radiology exams (Including Mammography Screening) and

Administration of Desferal for Cooley's Anemia
$60 Copayment-Surgery
$70 Copayment-Emergency Care

Mental Health and Substance Abuse Program
$70 Copayment-Hospital Emergency Care

When you fill your Prescription for
a covered drug for a 31- to
gO-day supply through the
Mail Service Pharmacy or
the designated Specialty
Pharmacy, your Copayment is:

When you fill your Prescription for
a covered drug for a 31- to
gO-day supply at a Network
Pharmacy, your Copayment is:

Prescription Drug Progra m
When you fill your Prescription for
a covered drug for up to a 30-day
supply at a Network
Pharmacy, Mail Service
Pharmacy, or the designated
Specialty Pharmacy, your
Copayment is:

Level 1 Drugs or for most Level 1 Drugs or for most Level 1 Drugs or for most
Generic Drugs $5 Generic Drugs ,$10 Generic Drugs $5

Level 2, Preferred Drugs Level 2, Preferred Drugs Level 2, Preferred Drugs
or Compound Drugs $25 or Compound Drugs $50 or Compound Drugs $50

Level 3 or Level 3 or Level 3 or
Non-preferred Drugs $45 Non-preferred Drugs $90 Non-preferred Drugs $90

Note: Oral chemotherapy drugs for the treatment of cancer do not require a copayment

Continued on page 6
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Continued from page 5

2012 Annual Deductible and
Coinsurance Maximum
Under the federal Parity Law effective on
January 1, 2012, The Empire Plan is not permitted
to have separate deductibles and coinsurance
amounts for Basic Medical and non-network
coverage under the Hospital Program and the Mental
Health and Substance Abuse Program. However. the
Managed Physical Medicine Program will continue to
have a separate deductible, Therefore, a combined
deductible and a combined coinsurance amount for
the employee, the enrolled spouse/domestic partner
and all dependent children combined applies to the
Hospital Program (coinsurance only), Basic Medical
Program and non-network expenses under the
Home Care Advocacy Program (deductible only) and
the Mental Health and Substance Abuse Program.
The combined deductible and coinsurance amounts
are changing effective September 1,2012 as the
result of the recent negotiated agreement

Effective January 1, 2012 through August 31,
2012, The Empire Plan combined annual deductible
is $400 for the enrollee, $400 for the enrolled
spouse/domestic partner and $400 for all
dependent children combined.

Effective September 1, 2012, The Empire Plan
combined annual deductible increases to $1,000 for
the enrollee, $1 ,000 for the enrolled spouse/domestic
partner and $1,000 for all dependent children combined.

The deductible must be met before your Basic
Medical Program and non-network expenses under
the Home Care Advocacy Program and the Mental
Health and Substance Abuse Program claims are
considered for reimbursement.

Effective January 1,2012 through August 31,
2012, the combined coinsurance maximum (out-of­
pocket) is $854 for the enrollee, $854 for the
enrolled spouse/domestic partner and $854 for all
dependent children combined.

Effective September 1, 2012, the combined
coinsurance maximum (out-of-pocket) increases to
$3,000 for the enrollee, $3,000 for the enrolled
spouse/domestic partner and $3,000 for all
dependent children combined.

The coinsurance maximum will be shared among the
Basic Medical Program and non-network coverage
under the Hospital Program and Mental Health and
Substance Abuse Program.

After each coinsur'ance maximum is reached, you
will be r'eimbursed 100 percent of the reasonable
and customary amount. or 100 percent of the billed
amount. whichever is less, for covered services. You
will still be r'esponsible for any charges above the
reaso nable and customary amoll nt and for any
penalties under the Benefits Management Pro~Jram.
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Amounts credited toward your deductible and
coinsurance maximum from January 1,2012
through August 31, 2012 will be applied toward the
higher deductible and coinsurance maximum that
take effect on September 1.2012.

The Empire Plan Medical/Surgical
Benefits Program
Guaranteed Access
The Empire Plan will guarantee access to primary care
physicians and specialists (on page 7) in New York and
counties in Connecticu~ Massachusetts, New Jersey,
Pennsylvania and Vermont that share a border with
the State of New York. When there is not an
appropriate Empire Plan participating provider within
a reasonable distance from an enrollee's residence
(see chart below), enrollees must call The Empire Plan
at 1-877-7-NYSHIP (1-877-769-7447) prior to
receiving services, choose the Medical Program then
the Benefits Management Program and use one of
the approved providers to receive network benefits.

You will be responsible for contacting the provider to
arrange care. Appointments are subject to provider's
availability and the Benefits Management Program
does not guarantee that a provider will be available
in a specified time period.

Guaranteed access applies when The Empire Plan
is your primary health insurance coverage (pays
benefits first. before any other group plan or
Medicare), the enrollee resides in New York State or
counties in Connecticut Massachusetts, l\Jew Jersey,
Pennsylvania and Vermont that share a border with
the State of New York and there is not an appropriate
Empire Plan participating prOVider within a reasonable
distance from the enrollee's residence.

Reasonable distance from the enrollee's residence
is defined by the following mileage standards:

Primary Care Physician:
Urban: 8 miles
Suburban: 15 miles
Rural: 25 miles

Specialist:
Urban: 15 miles
Suburban: 25 miles
Rural: 50 miles

Within these mileage standards, network benefits
are guaranteed for the follOWing primary care
physicians and core specialties:

Primary Care Physicians: Family Practice,
General Practice, Internal Medicine, Pediatrics,
Obstetrics/Gynecology
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Specialties: Allergy, Anesthesia, Cardiology,
Dermatology, Emergency Medicine,
Gastroenterology, General Surgery, Hematology/
Oncology, Neurology, Ophthalmology, Orthopedic
Surgery, Otolaryngology, Pulmonary Medicine,
Radiology, Rheumatology, Urology

Convenience Care Clinics
Effective September 1, 2012, when you need
treatment for com mon ailments and inJuries, you now
have more choices. You can get high-quality, affordable
services for uncomplicated minor illnesses and
preventive health care through Convenience Care
Clinics located throughout the country.

Convenience Care Clinics are health care
clinics located in retail stores, supermarkets
and pharmacies. They are sometimes called "retail
clinics", "retail-based clinics" or "walk-in medical
clinics:' Convenience Care Clinics are usually
supported by licensed physicians and staffed by
nurse practitioners or physician assistants. Some,
however, are staffed by physicians. Currently, there
are over 1.350 Convenience Care Clinics located
throughout the United States. Most Convenience
Care Clinics are open seven days a week, 12 hours
a day, Monday through Friday and eight hours a day
on the weekend.

Results of your diagnosis and treatment are sent to
your doctor with your permission. If you have a more
severe condition, or require treatment III a different
setting, the Convenience Care clinician will refer you
to your doctor or an emergency room. Remember
that Convenience Care Clinics are only covered
under the Participating Provider Program. There is
no coverage under the Basic Medical Program.
Convenience Care Clinics can be identified in the
online Empire Plan Provider Directory under the .
choice of Other Facilities; Convenience Care Clinic.

Please note that some of the services,
particularly vaccinations, are also available
to the general public in retail pharma~.
locations. Many Convenience Care CliniCS
are located adjacent to these retail
pharmacies. It is important to note that
only services rendered at an in-network
Convenience Care Clinic are covered under
the Empire Plan Medical Program. Any
services rendered at any retail pharmacy,
including vaccines, are not a covered benefit
under the Empire Plan Medical Program.

licensed Nurse Practitioners
Effective September 1, 2012, Licensed Nurse
Practitioners have been added to the list of
UnitedHealthcare providers. Licensed Nurse
Practitioners provide healthcare services similar to
those of a physician. They may diagnose and treat
a wide range of health problems. In addition to clinical
care. Licensed Nurse Practitioners focus on health
promotion and counseling, disease prevention and
health education. Licensed Nurse Practitioners
provide services in accordance with the laws of
the state where services are rendered.

Herpes Zoster Vaccine for Shingles
Effective September 1, 2012, no copayment
will be reqUired for those age 60 and older in
accordance with PPACA gUidelines. Enrollees
and dependents age 55-59 will continue to pay
a $20 copayment

Please note that if you purchase the Herpes
Zoster vaccine, or any other vaccine, at the
pharmacy, The Empire Plan will not reimburse
you for the cost.

Mental Health Program
Non-Network Benefit Changes
Effective September 1,2012
You receive non-network benefits for covered services
when you do not call OptumHealth before your
treatment begins and/or you call OptumHealth but do
not follow OptumHealth's recommendations. Changes
to non-network benefits for mental health coverage
under The Empire Plan, effective September 1,2012,
are explained below.

Practitioner Services: 80 percent of
Reasonable and Customary Charges
After you meet the combined annual deductible
of $1 ,000 for you. $1,000 for your enrolled spouse/
domestic partner and $1,000 for all children combined,
The Empire Plan pays 80 percent of the reasonable
and customary charges for covered mental health care
services. After the combined ann ual coinsurance
maximum of $3,000 for you, $3,000 for your enrolled
spouse/domestic partner and $3.000 for all children
combined is reached, The Empire Plan pays up to
100 percent of reasonable and customary charges
for covered services.

Continued on page 8
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New York State
Department of Civil Service
Employee Benefits Division
P.O. Box 1068
Schenectady, New York 12301-1068
https:l!www.cs.ny.gov

r-::se do nd sendI :i~ or correspondence

to the return address:.J
See below for address •
information.

SAVE THIS DOCUMEhlT

Information for the Enrollee, Enrolled Spouse!
Domestic Partner and Other Enrolled Dependents

C-82 Empire Plan Special Report June 2012

It is the policy of the New York State Department of avil Service to provide reasonal]e aocommodaton to ensure effective communication of informaton in benefits
publications to individuals with disabilities. These publications are also available on the Department of avil Service web site (httpsj/....W .....cSI1y,gOV). aick on Benefit
Programs, then NYSH IP Online for timely informaton that mee1s universal aocessibility standards adopted by New York State for NYS agency web sites. If you need an
auxiliary aid or service to make benefi1s information available to you, please contact your agency Health Benefits Administrator. New York State and Partdpating Employer
Retirees and COBRA Enrolees: Contact the Employee Benefits DiviSion at 51B-457-5754 or 1-800-833-4344 (U.s., Canada, Puerto Rico, Virgin Islands).

o This Report was printed using recycled paper and environmentally sensitve inks, NY0971 EPR-C-82-12-1 c=:>

Continued from page 7

Non-Network Bene ts (Continued)

Inpatient Care: 90 percent of Billed Charges
The Empire Plan pays up to 90 percent of billed charges
for covered acute inpatient mental health care in an
approved hospital or an approved psychiatric facility.
You pay the remaining 10 percent until you reach the
combined coinsurance maximum of $3,000 for you,
the enrollee, $3.000 for your enrolled spouse/domestic
partner and $3,000 for all enrolled dependent children
combined. The Empire Plan then pays 100 percent of
billed charges for covered services. This benefit is not
subJect to a deductib Ie.

Inpatient and Outpatient Visits: Unlimited
The number of inpatient and outpatient services
for both network and non-network mental health
treatment under The Empire Plan is unlimited when
certified as medically necessary by OptumHealth.

Note: See page 6 fo r information abo ut you r
September 1.2012 Annual Deductible and
Coinsurance Maximums.

The Empire Plan Speaal Report is published by the Employee Benefits
Division of the New York State Department of Civil Service. The
Employee Benefits Division administers the New York State Health
Insurance Program (NYSH IP). NYSHI P prCNides your health insurance

""""'fiI,,",hTh'~

)L",y,ll!<~ IIe:lI1h Irwr..u l'n~'ll

Partial Hospitalization, Intensive
Outpatient Program, Day Treatment,
23-Hour Extended Bed and 72-Hour Crisis
Bed: 90 percent of Billed Charges
The Empire Plan pays up to 90 percent of billed charges
for mental health care received from an approved facility.
You pay the remaining 10 percent until you reach the
combined coinsurance maximum of $3,000 for you. the
enrollee. $3.000 for your enrolled spouse/domestic
partner and $3.000 for all enrolled dependent children
combined. The Empire Plan then pays 100 percent of
billed charqes for covered services. This benefit is not
subject to a deductible.

S EPR Special-C-82 12-1

New York State
Department of CI",I Service
EmplO"fee Benefits Division
Alban,: New York 12239

518-457-5754 or 1-800-833-4344
(U.S, Canada, Puerto Rico,

Virgin Island s)
https://www.csny,gov
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May 2012

New York State Health Insurance Program (NYSHIP)
For Employees of the State of New York in Law Enforcement
(NU 21) represented by the New York State Correction
Officers and Police Benevolent Association (NYSCOPBA)
and for their enrolled Dependents, COBRA Enrollees with their
Empire Plan Benefits and Young Adult Option Enrollees

Negotiated Changes Effective October 1, 2011
and July 1, 2012
This Report describes changes affecting your NYSHIP coverage that have effective
dates of October 1, 2011 and July 1,2012 as a result of the recently ratified contract
between the State of New York and NYSCOPBA. They include:

October 1, 2011 Changes

• Federal health care changes (see page 5)

• A change in the NYSHIP premium cost sharing between the State and its employees
(see page 2)

July 1, 2012 Changes

• Updated life expectancy tables used to calculate the value of your monthly sick leave
credit which is applied to your health insurance premium in retirement (see page 2)

• The Health Insurance Opt-out Program (see pages 3-4)

• Co payment changes (see page 5)

• Changes to out-of-netvvork deductible and coinsurance amounts (see page 6)

• Addition of Convenience Care Clinics and Licensed Nurse Practitioners as
Participating Providers (see page 7)

Special Option Transfer Period in May
As the result of negotiated changes, there will be a Special Option Transfer Period from
May 4, 2012 through June 4, 2012, You will have the opportunity to change your
NYSH IP option for July 1,2012,

Your cost of coverage under The Em pire Pia n or a NYSHI P HMO for
October 1,2011 through June 30, 2012 will be posted on the Department
web site https:/Iwww.cs.ny.gov no later than May 3, 2012. A rate flyer also
will be mailed to your home. The 'Neb site and the rate flyer will provide details of
the Special Option Transfer Period,
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NVSHIP Changes
Your Biweekly Premium Contribution Rate
New York State helps pay for your health insurance coverage. After the State's contribution, you are responsible for
paying the balance of your premium through biweekly deductions from your paycheck. Effective October 1, 2011,
your share of the cost is changing as shown below.

Pay Grade Individual Coverage Depen dent Coverage

State Share Employee Share State Share Employee Share

Grade 9 and below 88% 12% 73% 27%

Grade 10 and above 84% 16% 69% 31%

Since premium deductions for your NYSHIP coverage after October 1,2011 have already been taken, the
increase in your biweekly cost for NYSH IP coverage from October 2011 through June 2012 will be calculated
to determine your retroactive health insurance special adjustment This special adjustment will be applied to the
paycheck dated June 20,2012 for Administration payroll and June 28, 2012 for Institution payroll, the same
paycheck in which you will receive your retroactive payments, in accordance with the 2009-2016 agreement
between the State and NYSCOPBA employees in law enforcement positions. In addition to the special
adjustment and payments, the health insurance regular premium deduction amount will reflect the 2012 rates.

A rate flyer with rates effective July 1,2012 will be mailed to your home on or about May 3, 2012. The additional
cost of coverage under The Empire Plan or a NYSH IP HMO for October 1. 2011 through June 30, 2012 will be
posted on the Department web site.

To calculate your retroactive health insurance special adjustment, go to our web site between May 4 and June 4,
2012 at https://www.cs.ny.gov and click on Benefit Programs, then NYSHIP Online and follow the prompts to the
NYSH IP Online homepage. Select Health Benefits &Option Transfer, then choose Rates and Health Plan Choices
and select Retroactive Health Insurance Special Adjustments.

Note: This information does not apply to COBRA enrollees or Young Adult Option enrollees. However. these
enrollees will have a rate change as a result of negotiated benefit changes.

Updated Life Expectancy Table
Effective July 1,2012, the Actuarial Table of Life Expectancy used to calculate the value of unused sick leave
has been updated to reflect the fact that Americans are living longer. This will impact any monthly sick leave
credit amount applied to your premium payments in retirement Since we are living longer, the number of
months of life expectancy at retirement has increased and the amount of monthly sick leave credit will be
lower. A sick leave credit calculator is available at the New York State Department of Civil Service web site at
httpsJ/w'lvw.cs.ny.gov. Select Benefit Programs, then NYSH IP Online and follow the prompts to the NYSHIP
Online homepage. Select What's New?

Life Expectancy
250 months

241 months

232 months

223 months

214 months

205 months

197 months

188 months

180 months

Age at Retirement
55

56

57

58

59

60

61

62
63

Actuarial Table
Effective for Retirements on or after July 1, 2012

Life Expectancy Age at Retirement
337 months 64

327 months 65

317 months 66

307 months 67

297 months 68

288 months 69

278 months 70

269 months 71

259 months 72

Etc.
If you need actuarial rates for additional retirement ages, ask your agency Health Benefits Administrator.
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Health Insurance Opt-Ollt Program
Effective July 1, 2012, NYSHIP will offer an
Opt-out Program that will allo'N eligible employees
who have other employer-sponsored group health
insurance to opt out of their NYSH IP coverage in
exchange for an incentive payment. The annual
incentive payment is $1 ,000 for waiving individual
coverage or $3,000 for waiving family coverage.
For the period July 1,2012 - December 31,2012.
the incentive payment will be $38.47 per paycheck
for individual coverage and $115.39 per paycheck
for family coverage. The incentive payments will be
prorated and reimbursed in your biweekly paycheck
throughout the current year. Note: The payments
will be taxable income.

Eligibility Requirements
To be eligible for the Program beginning
July 1.2012. you must have been enrolled in
NYSHIP by April 1,2011 and remain enrolled
through June 30, 2012. If you became newly eligible
for NYSHIP benefits after April 1,2011, you must
have been enrolled since your first date of eligibility.

If you are a benefits-eligible enrollee but are newly
eligible for the Health Insurance Opt-out Program
due to a negotiating unit change, you must apply for
the opt-out within 30 days of the date you become
eligible. Your NYSH IP coverage will terminate on the
date your opt-out begins.

Once enrolled in the Opt-out Program, you are not
eligible for the incentive payment during any period
that you do not meet the requirements for the State
contribution to the cost of your NYSHIP coverage.
Also, if you are receiving the opt-out incentive for
family coverage and your last dependent loses
NYSHIP eligibility, you will only be eligible for the
individual payment from that point on.

Electing to Opt Out
If you are currently enrolled in NYSHIP and wish to
participate in the Opt-out Program. you must elect
to opt out during the Special Option Transfer Period in
May and attest to having other em ployer-sponsored
group health insurance each year. See your agency
Health Benefits Administrator (HBA) and complete
the 2012 Opt-out Atlestation Form (PS-409).

If you are a new hire or a newly benefits-eligible
employee who has other employer-sponsored group
health insurance and wish to participate in the
Opt-out Program. you must make your election no
later than the first date of your eligibility for NYSHIP.
See your agency HBA and complete the NYS Health
Insurance Transaction Form (PS-404) and the 2012
Opt-out Attestation Form (PS-409).

Your NYSH IP coverage will terminate at the end of
June 2012 and the incentive payments will begin on
or after June 20, 2012 for Administration payroll and
June 28,2012 for Institution payroll and continue
until the end of the plan year.

Reenrollment in NYSHIP
Employees who participate in the Opt-out Program
may reenroll in NYSH IP during the next annual
Option Transfer Period. To reenroll in NYSH IP
coverage any other time. employees must
experience a qualifying event like a change in
fam ily status (e.g., marriage, birth. death or divorce)
or loss of coverage. Employees must provide proof
of the qualifying event within 30 days of the date
of the event or any change in enrollment will be
subject to NYSHIP's late enrollment rules. See your
NYSHIP Generallnfamatioo Book for more details.

Opt-out Program Questions and Answers
Q. What is considered other employer­

sponsored group health insurance
coverage for the purpose of qualifying

A for the Opt-out Program?
• To qualify for the Program you must be covered

under an employer-sponsored group health
insurance plan through other employment of
your own or a plan that your spouse. domestic
partner or parent has as the result of his or
her employment The other coverage cannot
be NYSHIP coverage prOVided through
employment with the State of New York.
However. NYSHIP coverage through another
employer such as a municipality, school
district or public benefit corporation qualifies
as other coverage.

Q. Willi qualify for Opt-out Program
incentive payments if I change from

A family to individual coverage?
• No. If you are enrolled for NYSHIP coverage,

you will not qualify for the incentive payment

C onlinued on page 4
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Continued from page 3

Opt-out Program Questions and Answers
Q. If I elect the Opt-out Program for 2012,

willi automatically be enrolled in the

A Program for the following plan year?
• No. Unlike other NYSHIP options, you must

elect the Opt-out Program on an annual
basis. If you do not make an election for the
next plan year. your enrollment in the Opt-out
Program '.vill end and the incentive payment
credited to your paycheck will stop.

Q. If I opt out and I find that I don't like
my alternate coverage (for instance,
my doctor does not participate), can
I withdraw my enrollment in the
Opt-out Program and reenroll in

A NYSHIP coverage?
• No. This is not a qualifying event During the

year, you can terminate your enrollment in the
Opt-out Program and reenroll in NYSH IP
benefits only if you experience a qualifying
event according to federal Internal Revenue
Service (I RS) rules, such as a change in
family status or loss of other coverage.

Q. If my spouse's, domestic partner's
or parent's employer has its open
enrollment period (or option transfer
period) at a different time of the year,
how can I coordinate the effective
date of my other coverage with the

A start of the Opt-out Program?
• Under IRS rules, if an employee's spouse

drops cover'age under his or her employer
plan during Option Transfer, the employee
can be permitted to en 1'0 II the spouse
mid-year in his or her employer plan -
as long as the plans have different open
enrollment periods. You should check to
see whether your spouse's employer
will permit your spouse to enroll you
as a dependent. You are responsible for
making sure your other coverage is in effect.

Q. What if I lose my other coverage and
do not request enrollment for NYSHIP
benefits with The Empire Plan or a
NYSHIP HMO within 30 days of losing

A that coverage?
• If you fail to make a timely request. you

will be subject to NYSHIP's late enl'Ollment
waiting period, which is five biweekly pay
periods, You will not be eligible for NYSHIP
coveJ'age dUring the waiting period.
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Q. Can I get a lump sum payment if I

A elect the Opt-out Program?
• No. The Opt-out Program incentive payment is

prorated and reimbursed through your biweekly
paychecks throughout the year.

Q.1f I am eligible for health, dental
and vision coverage as a State
employee, do I have to opt out of
all three benefits to receive the

A incentive payment?
• No. The Opt-out Program incentive

payment applies to health insurance
coverage only. If you enroll in the Program.
your eligibility for dental and vision coverage
will not be affected.

Q. When I enroll in the Opt-out Program,
what information willi need to provide
about the other employer-sponsored
group health coverage I will be

A covered by?
• To enroll you must complete a PS-409.

You will be required to attest that you are
covered by other employer-sponsored group
health coverage and provide information
regarding the person that carries that
coverage, as well as the name of the other
employer and other health plan.

Q. I had individual NYSHIP coverage prior
to April 1, 2011 and changed to family
coverage when I got married in July.
Willi qualify for the $3,000 family
incentive payment even though I did

A not have family coverage as of April1?
• Employees who enrolled in family coverage

due to a qualifying event and did so. on a
timely basis, between Apri/1, 2011 and
June 30,2012 are eligible for the higher
incentive payment. You will not be eligible for
the higher incentive payment if you enrolled for
family coverage after April 1,2011 and were
subject to a late enrollment waiting period.

Q. Will participating in the Opt-out
Progra m affect my eligibility for

A NYSHIP coverage in retirement?
• No. Participation in the Opt-out Program

satisfies the requirement of enrollment in
NYSHIP at the time of your retirement
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Empire Plan Changes
The Federal Patient Protection and
Affordable Care Act (PPACA), which will be
referred to as lithe Act" in this article and throughout
this 8npire Ran Repcrt, requires that we make
several changes to your Empire Plan coverage.

Your Empire Plan benefit package lost grandfathered
status under PPACA as a result of the recent contract
settlement as of October 1.2011. This means that
your Plan is now a nongrandfathered plan and it
includes all changes required by the Act according
to the Act's timetable.

The Act requires the following changes,
retroadive to October 1, 2011:
The Act requires coverage of certain preventive
care services received at a network hospital or from
a participating provider to be paid at 100 percent (not
subject to copayment). Preventive care services
covered under the Act with no copayment include:

• Immunizations as recommended by the Advisory
Committee on Immunization Practices of the
Centers for Disease Control and Prevention,

• Preventive care and screenings for women.
infants, children and adolescents as stated in
guidelines supported by the Health Resources
and Services Administration,

• Preventive care and screenings for men in the
current recommendations of the United States
Preventive Services Task Force,

• Items or services that have a rating of lip:,' or "8" in
the current recommendations of the United States
Preventive Services Task Force.

For further information on preventive services,
see The Empire Plan Preventive Care Coverage
Chart at the New York State Department of Civil
Service web site at https://wvvw.cs.ny.gov. Select
Benefit Programs, then I\JYSHIP Online and follow
the prompts to the NYSHIP Online home page.
From the home page, select Using Your Benefits
then publications and you will find the chart under
Empire Plan. Or, visit www.healthcare.gov.

Also, in a medical emergency, non-participating
provider charges in a hospital emergency room
will be considered under the Basic Medical Program
subject to deductible. but not coinsurance.

Copayments Effective July 1, 2012
Covered services defined as preventive under PPACA (see above) are not subject to copayment.

Hospital Outpatient Services (Hospital Program)
$40 Copayment-Diagnostic Laboratory tests and Radiology exams (including Mammography Screening) and

Administration of Desferal for Cooley's Anemia
$60 Copayment-S urgery
$70 Copayment-Emergency Care

Mental Health and Substance Abuse Program
$70 Copayment-Hospital Emergency Care

When you fill your Prescription for
a covered drug for a 31- to
gO-day supply through the
Mail Service Pharmacy or
the designated Specialty
Pharmacy, your Copayment is:

When you fill your Prescription for
a covered drug for a 31- to
gO-day supply at a Network
Pharmacy, your Copayment is:

Prescription Drug Program
When you fill your Prescription for
a covered drug fo r up to a 30-day
supply at a Network
Pharmacy, Mall Service
Pharmacy, or the designated
Specialty Pharmacy, your
Copayment is:

Levell Drugs or for most Levell Drugs or for most Level 1 Drugs or for most
Generic Drugs $5 Generic Drugs $10 Generic Drugs _ $5

Level 2. Preferred Drugs Level 2. Preferred Drugs Level 2, Preferred Drugs
or Compound Drugs $25 or Compound Drugs $50 or Compound Drugs _ $50

Level 3 or Level 3 or Level 3 or
Non-preferred Drugs $45 Non-preferred Drugs $90 Non-preferred Drugs $90

Note: Oral chemotherapy drugs for the treatment of cancer do not require a copayment

Continued on page 6
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Continued from page 5

2012 Annual Deductible and
Coinsurance Maximum
Under the federal Parity Law effective on
January 1, 2012, The Empire Plan is not permitted
to have separate deductibles and coinsurance
amounts for Basic Medical and non-network
coverage under the Hospital Program and the Mental
Health and Substance Abuse Program. However, the
Managed Physical Medicine Program will continue to
have a separate deductible. Therefore, a combined
deductible and a combined coinsurance amount for
the employee, the enrolled spouse/domestic partner
and all dependent children combined applies to the
Hospital Program (coinsurance only), Basic Medical
Program and non-network expenses under the
Health Care Advocacy Program (deductible only) and
the Mental Health and Substance Abuse Program.
The combined deductible and coinsurance amounts
are changing effective July 1,2012 as the result of
the recent negotiated agreement

Effective January 1, 2012 through June 30, 2012,
The Empire Plan combined annual deductible is
$400 for the enrollee, $400 for the enrolled
spouse/domestic partner and $400 for all
dependent children combined.

Effective July 1, 2012, The Empire Plan combined
annual deductible increases to $1 ,000 for the enrollee,
$1,000 for the enrolled spouse/domestic partner
and $1,000 for all dependent children combined.

Each $1 ,000 deductible amount shall be reduced to
$500 per calendar year for employees in or equated
to salary level six or below.

The deductible must be met before your Basic
Medical Program and non-network expenses under
the Health Care Advocacy Program and the Mental
Health and Substance Abuse Program claims are
considered for reimbursement.

Effective January 1,2012 through June 30, 2012,
the combined coinsurance maximum (out-of-pocket)
is $854 for the enrollee, $854 for the enrolled
spouse/domestic partner and $854 for all dependent
children combined.

Effective July 1, 2012, the combined coinsurance
maximum (out-of-pocket) increases to $3.000 for
the enrollee, $3.000 for the enrolled spouse/
domestic partner and $3.000 for all dependent
children combined.

Each $3.000 coinsurance maximum shall be reduced
to $1,500 per calendar year for employees in or
equated to salarj level six or below.

The cOinsurance maximum will be shared among the
Basic Medical Program and non-netvlork coverage
under the Hospital Program and Mental Health and
Substance Abuse Program.
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After each coinsurance maximum is reached, you
will be reimbursed 100 percent of the reasonable
and customary amount. or 100 percent of the billed
amount, whichever is less, for covered services. You
will still be responsible for any charges above the
reasonable and customary amount and for any
penalties under the Benefits Management Programs.

Amounts credited toward your deductible and
coinsurance maximum from January 1,2012
through June 30,2012 will be applied toward the
higher deductible and coinsurance maximum that
take effect on July 1,2012.

The Empire Plan Medical/Surgical
Benefits Program
Guaranteed Access
The Empire Plan will guarantee access to primary care
physicians and specialists (on page 7) in New York and
counties in Connecticut Massachusetts, New Jersey,
Pennsylvania and Vermont that share a border with
the State of New York. When there is not an
appropriate Empire Plan participating provider within
a reasonable distance from an enrollee's residence
(see chart below), enrollees must call The Empire Plan
at 1-877-7-NYSHIP (1-877-769-7447) prior to
receiving services, choose the Medical Program then
the Benefits Management Program and use one of
the approved providers to receive network benefits.

You will be responsible for contacting the provider to
arrange care. Appointments are subject to provider's
availability and the Benefits Management Program
does not guarantee that a provider will be available
in a specified time period.

Guaranteed access applies when The Empire Plan
is your primary health insurance coverage (pays
benefits first. before any other group plan or
Medicare), the enrollee resides in New York State or
counties in Connecticut Massachusetts, New Jersey.
Pennsylvania and Vermont that share a border with
the State of New York and there is not an appropriate
Empire Plan participating provider within a reasonable
distance from the enrollee's residence.

Reasonable distance from the enrollee's residence
is defined by the following mileage standards:

Primary Care Physician:
Urban: 8 miles
Suburban: 15 miles
Rural: 25 miles

Specialist:
Urban: 15 miles
Suburban: 25 miles
Rural: 50 miles
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Within these mileage standards, network benefits
are guaranteed forthe following primary care
physicians and core specialties:

Primary Care Physicians: Family Practice,
General Practice, Internal Medicine. Pediatrics.
Obstetrics/Gynecology

Specialties: Allergy, Anesthesia, Cardiology,
Dermatology, Emergency Medicine,
Gastroenterology, General Surgery, Hematology/
Onco logy, Neurology, Ophthalmology, Orthopedic
Surgery, Otolaryngology, Pulmonary Medicine,
Radiology. Rheumatology, Urology

Convenience Care Clinics
Effective July 1, 2012, when you need treatment
for common ailments and injuries, you now have
more choices. You can get high-quality. affordable
services for uncomplicated minor illnesses
and preventive health care through Convenience
Care Clinics located throughout the country.

Convenience Care Clinics are health care
clinics located in retail stores, supermarkets
and pharmacies. They are sometimes called "retail
clinics", "retail-based clinics" or "walk-in medical
clinics:' Convenience Care Clinics are usually
supported by licensed physicians and staffed by
nurse practitioners or physician assistants. Some,
however, are staffed by physicians. Currently. there
are over 1,350 Convenience Care Clinics located
th roughout the United States. Most Convenience
Care Clinics are open seven days a week 12 hours
a day, Monday through Friday and eight hours a day
on the weekend.

Results of your diagnosis and treatment are sent to
your doctor with your permission. If you have a more
severe condition, or require treatment in a different
setting, the Convenience Car'e clinician will refer you
to your doctor or an emergency room. Remember
that Convenience Care Clinics are only covered
under the Participating Provider Program. There is
no coverage under the Basic Medical Program.
Convenience Care Clinics can be identified in the
online Empire Plan Provider Directory under the
choice of Other Facilities: Convenience Care Clinic.

Please note that some of the services,
particularly vaccinations, are also available
to the general public in retail pharmacy
locations. Many Convenience Care Clinics
are located adjacent to these retail
pharmacies. It is important to note that
only services rendered at an in-network
Convenience Care Clinic are covered under
the Empire Plan Medical Program. Any
services rendered at any retail pharmacy,
including vaccines, are not a covered benefit
under the Empire Plan Medical Program.

Licensed Nurse Practitioners
Effective July 1,2012, Licensed Nurse Practitioners
have been added to the list of UnitedHealthcare
providers. Licensed Nurse Practitioners provide
healthcare services sim dar to those of a physician.
They may diagnose and treat a wide range of health
problems. In addition to clinical care. Licensed Nurse
Practitioners focus on health promotion and counseling,
disease prevention and health education. Licensed
Nurse Practitioners provide services in accordance with
the laws of the state where services are rendered.

Herpes Zoster Vaccine for Shingles
Effective July 1, 2012, no copayment will be
required for those age 60 and older in accordance
with PPACA gUidelines. Enrollees and dependents
age 55-59 will continue to pay a $20 copayment.
Please note that if you purchase the Herpes Zoster
vaccine, or any other vaccine, at the pharmacy,
The Empire Plan will not reimburse you for the cost

Mental Health Program
Non-Network Benefit Changes
Effective July 1, 2012
You receive non-netvvork benefits for covered services
when you do not call OptumHealth before your
treatment begins and/or you call OptumHealth but do
not follow Optum Health's recommendations. Changes
to non-network benefits for mental health coverage
under The Empire Plan, effective July 1,2012,
are explained below.

Practitioner Services: 80 percent of
Reasonable and Customary Charges
After you meet the combined annual deductible
of $1,000 for you, $1.000 for your enrolled spouse/
domestic partner and $1,000 for all children combined.
The Empire Plan pays 80 percent of the reasonable
and customary charges for covered mental health care
services. After the combined annual coinsurance
maximum of $3,000 for you, $3,000 for your enrolled
spouse/domestic partner and $3,000 for all children
combined is reached. The Empire Plan pays up to
100 percent of reasonable and customary charges
for covered services.

C onlinued on page B

EPR Special-NYSCOPBA (LE) 12-1 7
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New York State
Department of Civil Service
Employee Benefits DIvision
PO. Box 1068
Schenectady, New York 12301-1068
httpsJ/www.cs.ny.gov

r-:ase do net sendI :i; or correspondence
to the return address:.J
See below for address
information.

SAVE THIS DOCUMENT

Information for the Enrollee, Enrolled Spouse/
Domestic Partner and Other Enrolled Dependents

NYSCOPBA (LE) Empire Plan Special Report May2012

It is 1he policy of 1he New York State Department of Civil Service to provide reasonable accommoda1ion to ensure effecbve communlca1ion of informa1ion in bene11ts
publica1ions to individuals wi1h disabili1ies. These publica1ions are also available on the Department of Civil Service web site (httpsJ/WWW.cSIly.gOV).Click on Benefit
A'ograms. 1hen NYSH IP Online for 1imely informa1ion 1hat mee1s universal acceSSibility standards adopted by New York State for NYS agency web sites. If you need an
aUXiliary aid or service to make beneii1s informa1ion available to you. please contact your agency Health Benefi1s Administrator. New York State and Par1icipabng Employer
Retirees and COBRA Enrdlees: Contact 1he Employee Beneii1s Division at 518-457-5754 or 1-800-833-4344 (US., Canada, Puerto Rico, Virgin Islands).

o This Report was printed using recycled paper and enVironmentally sensi1ive inks. NY0961 EPR Special-NYSCOPBA (LE)-12-1 c=:>

Continued from page 7

Inpatient Care: 90 percent of Billed Charges
The Empire Plan pays up to 90 percent of billed charges
for covered acute inpatient mental health care in an
approved hospital or an approved psychiatric facility.
You pay the remaining 10 percent until you reach the
combined coinsurance maximum of $3.000 for you,
the enrollee, $3,000 for your enrolled spouse/domestic
partner and $3.000 for all enrolled dependent children
combined. The Empire Plan then pays 100 percent of
billed charges for covered services. This benefit is not
subject to a deductible.

Inpatient and Outpatient Visits: Unlimited
The number of inpatient and outpatient services
for both network and non-network mental health
treatment under The Empire Plan is unlimited when
certified as medically necessary by OptumHealth.

Note: See page 6 for information about your 2012
Annual Deductible and Coinsurance Maximums.

The Empire Plan Special Report is published by the Employee Benefits
DI'~sion of the New York State Department of Civil Service. The
Employee Benefits Division administers the New York State Health
Insurance Program (NYSHIP). NYSHI Pprovides your heal1h insurance

b"'''fiffi.''"9bTh'~

NL..,ron, Sate IbI1h Ir&lI',"'" I'rtW..n

Partial Hospitalization, Intensive
Outpatient Program, Day Treatment,
23-Hour Extended Bed and 72-Hour Crisis
Bed: 90 percent of Billed Charges
The Empire Plan pays up to 90 percent of billed charges
for mental health care received from an approved facility.
You pay the remaining 10 percent until you reach the
combined coinsurance maximum of $3.000 for you, the
enrollee. $3.000 for your enrolled spouse/domestic
partner and $3,000 for all enrolled dependent children
combined. The Empire Plan then pays 100 percent of
billed charges for covered services. This benefit is not
subject to a deductible.

8 EPR Special-NYSCOPBA (LE) 12-1

New York State
Department of Ci...,\ Service
Employee Benefits Division
Alban~ New York 12239

518-457-5754 or 1-800-833-4344
(U.s, Canada, Puerto Rico,

Virgin Island s)
https:l/www.cSIly.gov
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August 2011

New York State Health Insurance Program (NYSHIP)
for Employees of the State of New York designated
Management! Con dential (M/ C); Legislature. their enrolled
Dependents, COBRA Enrdlees with lheir Empire Plan Bene ts
and Yoong Adult Cptioo Enrollees

O1anges BTecti ve Cttober 1, 2)11
This Report describes changes affecting yoor NYSH IP coverage that will take effect
00 Octooer 1,2011. These changes are the result of cdlective bargaining and they
have been administratively extended to M/ C: Legislature employees.

NYSH IP Changes

" 0 EO-F .DUl F/ : 4) "'1 QfN JJ1\I EPTUTl B9J-j CFlXFFO Lli F4lB.1F ErEJI FN CMZFFT
(see page 2)

6CEBIFE~ PlCFD.H!J:Y t.JB::niITVfFE UP l:BI2MIilIF Ul FVfltoE FGRS\I RJJJ ISlIT.n.. WIJ1
credit, which is applied to yoor health insurance premium in retirement (see page 2)

Empire Plan Changes

, FB=$\Jl FB\I [BF I] EO-FT lFF CB-F

$ R::EeN FO.D EO-FT lFF CB-F

Qher changes have an effective date of January 1,2012, including the additioo of
independent nurse practitiooers and coovenient care clinics as participating providers.
the health insurance q:.t-out option and changes to out-of-network deductible and
cdnsurance armunts. InfO'matioo aboot these changes will be pro...;ded later in the fall
in the NYSHIP Annual Cptioo li"ansfer Period materials and N. A Glance.

Specia I Option Transfer Period in September
As the result of lhese changes, there will be a Special Cptioo Transfer Period during
the mooth of September. Yoo will have the q:>pcrtunityto change your NYSHIP option
fO' October 2011.

You r cost of coverage under The Empire Ran or a NYSH IPH MO for October 1
through the end of 2011 will be posted on the Department web site
https://www.cs.ny.gov no later than August 31,2011. A rate yer also will
be mailed to your home on or before that date. The web site and the rate yer
will pro...;de details of the special option transfer period.

Continued on page 2
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C onlinued from page 1

Annual Option Transfer Period for 2012
The annual q::>tim transfer will be held, as usual, at the end of the year with manges effective fa the 2012 plan year.
There also will be NYSHIP rate changes fa 2012. You will begin receiving infamatim regarding the Annual Cptim
Transfer Period in the fall. Rates for 2012 will be posted mline and mailed to yaJ as sam as they are apprCNed.

NYSI-UPO1anges
Your Biweekly Premium Contribution Rate
New Ycr!< state helps pay fa yaJr health insurance cCNerage. Mer the states cmtributim, you are respmsible fa
pay1ng the balance of yaJr prerrium through biweekly deductims fran yaJr payd1ed<. Effecti-.e OctdJer 1,2011,
yaJr share of the cost is manging, based upal your pay grade level as shOMl belON.

Pay Grade Individual Coverage Dependent Coverage

State Share Employee Share Sate Share Employee Share

Grade 9 and below 88% 12%

Grade 10 and above 84% 16%

Note: This infamation does not apply to COBRA enrollees a Young Adult Optim enrdlees. These enrollees
will have a rate change hONever, as a result of negctiated bene t changes.

Updated Life Expectancy Table
As part of these changes, effective OctdJer 1, 2011 ,the Actuarial Table of Life Expectancy (shONn belON) has been
updated to re ect the fact that we Americans are living Imger. This will impact the rrrnthly sid< leave credit amount
that yaJ use tONard yaJr prerrium payments in retirerrent. Since we are li'v1ng Imger, the number of mmths of life
expectancy at retirement has increased md the amount of rrrnthly sid< leave credit will be lONer.

Actuarial Table
Effective for Retirements on or after October 1,2011

Life Expectancy

250 mmths

241 mmths

NFUUT

NFUUT

214 mmths

205 mmths

197 mmths

B:c.

Age at Retirement

64

65

66

67

68

69

70

Age at Retirement

55

56

57
58

59

60

61

62

Life Expectancy

NFruT

f\IFruT

NFruT

NFruT

297 rronths

288 rronths

278 rronths

269 rronths

259 rronths

If you need actuarial rates fa additional retirement ages, ask your agency Health Bene ts Administrata.

2 EP Special-MI C; Legis-11-1
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Federal rt3alth 03re Olanges
The Federal Patient Protection and Affordable
Care Act (PPACA), which will be referred to as
the Act in this article and throughout this 8npire
Ran Special Report, requires that we make sewral
changes to ~ur 8npire Plan coverage.

The 8npire Plan bene t package administratiwly
extended to unrepresented employees will lose
grandfathered status under PPACA, effectiw 00

OctdJer 1,2011.This means that yoor 8npire Plan
bene ts will become a nongrandfathered plan
and will include all changes required by the Act
according to the Act s timetable.

The Act requires the following changes
effective on October 1, 2011:
Adult immunizatioos as recemmended by the
, FEf5M FClfS" CJ16O/Il1TFBTF $ FQSlI\lKJl'JI:RX:F
subject to ccpa)1l1ent when administered by a
participating pro~der.

The Act requires cCNerage of certain prewntiw
care se~ces receiwd at a networ1< hospital or frem
a participating prOvider to be paid at 100 percent
(nd subject to ccpa)1l1ent). Prewntiw care se~ces

cowred under the Act with no ccpayment include:

'N N'vOI B..RJr BT $TPN NFCEFE CZ WF" BMR:l
Cemmittee on Immunizatioo Practices of the
Centers fcr Disease Control and Prevention,

1s:wo..w em: B:EIDfFOGIT <PSXR\I FO
infants, children and addescents as stated in
guidelines supported by the Health Resoorces
and Se~ces Administration,

1s:wo..w em: B:E IDfFOGIT <PSN FO..oW F
CNSFQHTHII NFc:IB..ror R3J FGOlFE 4l1llfT
1s:wo..w 4F5IlFT 5BTL ' RrF

"tlfN T PSlF&UT WBJI BN Bffi.D-I FB" PS # ..0
WF CNSFOJfIFN NFc:IB..ror R3J FGOlFE 4l1llfT
1s:wo..w 4F5IlFT 5BTL • RrF

,~ FSJ:X];lSIl B.FOFOQi\II1OJ1[1lf5llFT lFF
The 8npire Plan Prewntiw Care Cowrage Chart
at the New Ycrk Stale Department of a~1 Se~ce

web site at https:llwww.cs.ny.gov.Select Bene t
Programs then I\JYSHIP Online. At the home page
o FPTF ZPvSI-fPvQ LB:OJIB:lIilIlJI FOG TD-l: PVS
Bene ts. Choose F\.Iblicatioos and ~u will nd the
chart under 8npire Plan cr ~sit wwwhealthcare.gov.

,AJso, in a medical emergency, noo-participating
pro~der charges in a hospital emergency roem
will be coosidered under the Basic Medical Program
subject to deductible, but nd coinsurance.

Cttober 1, 2)11
BenecIOlanges
Prescription Drug Program
Yoor bene ts under The 8npire Plan Prescription
0/&-11 $lHIiN ~ CBTFE FO B' WJ:nilI' R:N'vm lJI BJ
provides enrdlees and the Plan with the best value in
prescription drug spending. Currently, a brand-name
drug may be placed on Lewl1 ,subject to the Iwest
copayment. Effectiw OctdJer 1,2011, a generic drug
may be excluded from cCNerage cr placed 00 Lewl

l\OHlJJP WFB:OllB:fIilI~ FOJ51 Flf
placements may be re~sed mid-year when such
changes are adwntageoos to The 8npire Plan.
Enrollees will be noti ed in advance of such changes.

Copayment Changes
Wlen yoo II ~ur Prescriptioo fcr a cCNered drug
fcr up to a 30-day supply at a Network Pharmacy,
Mail Service Pharmacy or the designated
Specialty Alarmacy, yoor Ccpa)1l1ent is:

..$5 fcr most Generic Drugs cr Level 1 Drugs

$25 fcr Preferred Drugs, Compound Drugs
cr Level 2 Drugs

$45 fcr Non-Preferred %S/1-rrps~ FWM o/&-rr

Wlen yoo II ~ur Prescriptioo fcr a 31- to 90-day
supply at a Network Al armacy, yoor Ccp8)1l1ent is:

$10 for most Generi c Drugs cr Lewl 1 Drugs

$50 for Preferred Drugs, Cempoond Drugs
cr Level 2 Drugs

$90 for Non-Preferred o/StHrPS FWM o/StHr

Wlen yoo II yoor Prescription fcr a 31- to 90-day
supply through the Mail Service Pharmacy or
the designated Specialty Pharmacy, ~ur
Ccpa)1l1ent is:

$5 fcr most Generic Drugs cr Level 1 Drugs

$50 for Preferred Drugs, Cempoond Drugs
cr Level 2 Drugs

$90 for Non-Preferred o/StHrPS FWM o/StHr

EP Special-M/C;Legis-11-1 3
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New Ycrk Sate
Department of Ci\.11 Service
Bnployee Bene ts Divisioo
P.O. Box 1068
40 FCFDiEZ / FX : P$.
httpsJ I www.cs.ny.gov

CHANGE SERVICE REQUESTED

r-::se do not send mailI ~e;orresPoodence to

the return address. S~=nw I
address infcrmation b.::J

SAVE ll-JIS DOCUMENT

Infcrmatioo for the Enrollee. Enrdled Spoose/
Domestic Partner and Other Enrolled Dependents

M/C; Legislature Empire Ran Special Report
August 2011

It is the polic,/ of the IJew York State Depatment of CiYil Service to provide reasoncble accommodction to ensure effective communication ct information in bene ts
publications to individuals with disabilities. These publications are also available on the Depatment of Ci\il Service web site (https:/iwvWI.cs.ny.g:Jv).Cliel, on 8ene t
Progams. then NYSH IP Online for timety information that meets unb.-ersai accessibility standards adopted by '·Jew York State for INS agency web sites. If you need
an au:>:i1iarf aid or ser";ce to mal,e bene ts information availcbleto you, please contact your agency Heath 8ene ts Adrrinistrator.I'Je>v York Sate and Participating
&IoIQltl2FS3FI..IfFTB:E$O#3" &cs:t1llFT$FOm.JlJF&IJQR2FF#FCF lJ"o/cJ'il"JlOBJ FS 64$BHE n~3rP7JB-1.011B::ET

o This Report ,'Ias printed using recycled paper and environmentally' sensitive inhs. ' . &1'lruf 11B).;jCFC£l\JFCPSJ. $. FHJr c::::::>

The Empire Plan Special Report is published by the Employee 8ene ts
Division of the I lew '(orf; State Department of a,il service. The
Emplo/ee 8ene ts Di.1slon administers the 1,Iew York State Health
Insurance ~ogram (I'IYSHI P).f·IYSH IP provides 'your health insurance

boo, "'h'009hTh'~

!'6\' Yon, St'" f\<u!h hl5UT"Jlfi ProgrJIll

4 EP Special-MI C; Legis-11-1

rle\l'l York State
Department of Ckil service
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"I\BI! F< : P$.
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Exhibit H - Empire Plan Special Report for Employees of the Unified Court 
System of the State of New York represented by Unions other than 

CSEA, Nov. 2011  (R127-R134) 

November 2011
New York State Health Insurance Program (NYSH IP) for
Employees of the Unified Court System (UCS) of the State
of New York represented by Unions other than CSEA,
their enrolled Dependents, COBRA Enrollees with their
Empire Plan Benefits and Young Adult Option Enrollees

Changes Effective October 1
and December 1, 2011
This Report describes changes affecting your NYSH IP coverage that will take effect
on October 1 and December 1,2011, except as noted. These changes are the result of
collective bargaining and have been extended to UCS employees as permitted under
Civil Service Law. These changes include:

October 1, 2011 Changes

• A change in the NYSHIP premium cost sharing between the State and its employees
(see page 2)

• Federal health care changes (see page 3)

December 1,2011 Changes

• Updated life expectancy tables used to calculate the value of your monthly sick leave
credit which is applied to your health insurance premium in retirement (see page 2)

• Copayment changes (see page 3)

• Changes to the Empire Plan Prescription Drug Program, including implementation of
a Flexible Formulary and a Specialty Drug Program

Other changes have an effective date of January 1,2012, including the addition of
independent nurse practitioners and convenient care clinics as participating providers,
the health insurance opt-out option and changes to out-of-network deductible and
coinsurance amounts. Information about these changes will be provided later in the fall
in the NYSHIP Annual Option Transfer Period materials and At A Glance.

Special Option Transfer Period (November 4 - December 5)
As the result of these changes. there will be a Special Option Transfer Period from
l\Jovember 4 through December 5. You vvlll have the opportunity to change your
NYSHIP option for December 2011.

Your cost of coverage under The Empire Plan or a NYSHIP HMO for December 1
will be posted on the Department web site https://www.cs.ny.gov no later than
November 4, 2011. A rate flyer also will be mailed to your home. The web site
and the rate flyer will provide details of the speCial option transfer period.

Continued on page 2
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Continued tram page 1

Annual Option Transfer Period for 2012
The Annual Option Transfer Period will be held, as usual, at the end of the year with changes effective for
the 2012 plan year. There also will be NYSH IP rate changes for 2012. You will begin receiving information
regarding the Annual Option Transfer Period in the late fall. Rates for 2012 will be posted online and mailed
to you as soon as they are approved.

NVSHIP Changes
Your Premium Contribution Percentage
New York State helps pay for your health insurance coverage. After the State's contribution, you are responsible
for paying the balance of your premium through biweekly deductions from your paycheck. The cost of your
NYSHIP coverage for December will reflect the new contribution percentage below. The retroactive increase
in the cost of your NYSH IP coverage for October and November 2011 will be included in your premium
contributions for the six biweekly paychecks beginning with the check dated December 29,2011. for the
Institutional payroll and the check dated January 4, 2012. for the Administrative payroll. Once the six biweekly
adjustments are taken, your health insurance premium deduction amount will retum to the 2012 premium
contribution rate. (See the 2012 rate flyer for details.)

Retroactive to October 1,2011, your share of the cost is changing, based upon your pay grade level as shown below.

Pay Grade Individual Coverage Dependent Coverage

State Share Employee Share State Share Employee Share

Grade 9 and below 88% 12% 73% 27%

Grade 10 and above 84°;\J 16% 69% 31%

Note: This information does not apply to COBRA enrollees or Young Adult Option enrollees. These enrollees
will have a rate change however, as a result of these benefit changes.

Updated Life Expectancy Table
As part of these changes. effective December 1,2011, the Actuarial Table of Life Expectancy (shown below) has
been updated to reflect the fact that we Americans are living longer. This will impact the monthly sick leave credit
amount that you use toward your premium payments in retirement Since we are living longer, the number of
months of life expectancy at retirement has increased and the amount of monthly sick leave credit will be lower.

Actuarial Table
Effective for Retirements on or after December 1, 2011

Age at Retirement Life Expectancy Age at Retirement

55 337 months 64

56 327 months 65

57 317 months 66

58 307 months 67

59 297 months 68

60 288 months 69

61 278 months 70

62 269 months Etc.

63 259 months

Life Expectancy

250 months

241 months

232 months

223 months

214 months

205 months

197 months

If you need actuarial rates for additional retirement ages. ask your agency Health Benefits Administrator.

L. EP 11/11-Special-UCS-11-2
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Federal Health Care Changes
The Federal Patient Protection and Affordable
Care Act (PPACA), which will be referred to as
"the Act" in this article and throughout this Empire
Plan Special Report, requires that we make several
changes to your Empire Plan coverage.

The Empire Plan benefit package extended to
Unified Court System (UCS) employees loses
grandfathered status under PPACA, effective on
October 1,2011. This means that your Empire Plan
benefits are a nongrandfathered plan and include
all changes required by the Act according to the
Act's timetable.

The Act requires the following changes
effective on October 1, 2011:
Adult immunizations as recommended by the
Federal Centers for Disease Control will not be
subject to copayment when administered by a
participating provider.

The Act requires coverage of certain preventive
care services received at a network hospital or from
a participating provider to be paid at 100 percent
(not subject to copayment). Preventive care services
covered under the Act with no copayment include:

• Immunizations as recommended by the Advisory
Committee on Immunization Practices of the
Centers for Disease Control and Prevention,

• Preventive care and screenings for women,
infants, children and adolescents as stated in
guidelines supported by the Health Resources
and Services Administration,

• Preventive care and screenings for men in the
current recommendations of the United States
Preventive Services Task Force,

• Items or services that have a rating of "A" or "B" in
the current recommendations of the United States
Preventive Services Task Force.

For further information on preventive services, see
The Empire Plan Preventive Care Coverage Chart
at the New York State Department of Civil Service
web site at https:l/www.cs.ny.gov. Select Benefit
Programs then NYSHIP Online. At the home page
choose your group. if applicable then USing Your
Benefits. Choose Publications and you will find the
chart under Empire Plan or viSit www.healthcare.gov.

Also, in a medical emergency, non-participating
provider charges in a hospital emergency room
will be considered under the Basic Medical Program
subject to deductible, but not coinsurance.

December 1, 2011
Benefit Changes
Copayment Changes
Participating Provider Program

$20 Copayment - Office Visit/Office Surgery,
Radiology/Diagnostic Laboratory
Tests, Free-Standing Cardiac
Rehabilitation Center Visi~
Urgent Care Visit

Chiropractic Treatment or Physical Therapy
Services (Managed Physical Medicine Progam)

$20 Copayment - Office Visit, Radiology,
Diagnostic Laboratory Tests

Hospital Services (Hospital Program)

$20 Copayment - Outpatient Physical Therapy

Mental Health and Substance Abuse Program

$20 Copayment - Visit to Outpatient Substance
Abuse Treatment Program

$20 Copayment - Visit to Mental Health Practitioner

Prescription Drug Program

When you fill your Prescription for a covered drug
for up to a 30-day supply at a Network Pharmacy,
Mail Service Pharmacy or the designated
Specialty Pharmacy, your Copayment is:

• $5 for most Generic Drugs or other Level 1 Drugs

• $25 for Preferred Drugs. Compound Dr~gs

or Level 2 Drugs

• $45 for Non-Preferred Drugs or Level 3 Drug

When you fill your Prescription for a 31- to 90-day
supply at a Network Pharmacy, your Copayment is:

• $10 for most Generic Drugs or other Levell Drugs

• $50 for Preferred Drugs. Compound Drugs
or Level 2 Drugs

• $90 for Non-Preferred Drugs or Level 3 Drugs

When you fill your Prescription for a 31- to 90-day
supply through the Mail Service Pharmacy or
the designated Specialty Pharmacy, yo ur
Copayment is:

• $5 for most Generic Drugs or other Level 1 Drugs

• $50 for Preferred Drugs. Compound Drugs
or Level 2 Drugs

• $90 for Non-Preferred Drugs or Level 3 Drugs

Continued on page 4

EP 11/11- Special-UCS-11-2 3
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December 1. 2011 Benefit Changes. continued

Empire Plan Flexible Formulary
Effective December 1,2011, your benefits under
The Empire Plan Prescription Drug Program are
based on a flexible formulary. The 2011 Empire Plan
Flexible Formulary drug list (see insert) provides
enrollees and the Plan with the best value in
prescription drug spending. This is accomplished by:

• Excluding coverage for certain brand-name or
generic drugs, if the drug has no clinical advantage
over other covered medications in the same
therapeutic class;

• Placing a brand-name drug on Level 1 or excluding
or placing a generic drug on Level 3. subject to
the appropriate copayment These placements
may be revised mid-year when such changes are
advantageous to The Empire Plan. Enrollees will
be notified in advance of such changes.

• Applying the highest copayment to non-preferred
brand-name drugs that provide no clinical advantage
over mo or more Level 1 drug alternatives in the
same therapeutic class. This may result in no Level 2
brand-name drugs.

The main features of The Empire Plan 2011 Flexible
Formulary are:

I FX $ RE'-J FOJIilW1'\lI
• $ FSilBDE5A-ITX.Id[f Prt:M:FE<SN [pJV$J-f If a

drug is excluded, therapeutic brand-name and/or
generic equivalents will be covered.

Updates to the 2011 Empire Plan Flexible Formulary
drug list including the availability of certain drugs,
are posted on the ~Jew York State Department of
Civil Service web site at https:l/www.cs.ny.gov.
Select Benefit Programs then NYSHIP Online,At
the home page choose your group, if applicable then
Whars ~Jew and scroll down to Prescription Drugs:
Prescription Drug Program - Changes to the Drug
Lists and ~Jotification of Safer; Issues. The most
current list of Prior Authorization Drugs and Excluded
Drugs are shown in the articles below and on page 5.

Specialty Pharmacy Program
Effective December 1,2011. The Empire Plan will
include a Specialty Pharmacy Program to your'
prescription drug coverage. This Program ",ill
offer enhanced services to individuals using
specialty drugs and change how you obtain those
drugs under the Prescription Drug Program. Most
specialty drugs will only be covered when dispensed
by The Empire Plan's designated specialrj pharmacy,
Accredo Health Group, Inc., a subsidiary of Medco.

Accredo was selected to administer this Program
because of its proven experience with providing
sel\'ices that help promote superior clinical outcomes.

4 EP 11/11-Special-UCS-11-2

Accredo will ensure that specialty medications are
utilized based on U.S. Food and Drug Administration
(FDA) and best practice guidelines.

Specialty drugs are used to treat complex conditions
and illnesses, such as cancer, growth hormone
deficiency. hemophilia, hepatitis C, immune deficiency.
III ultiple sclerosis and rheumatoid arthritis. These
drugs usually require special handling, special
administration or intensive patient monitoring.
Medications used to treat diabetes are not
considered specialty medications. When Accredo
dispenses a specialty medication, the applicable
mail service copayment will be charged.

The Program will provide enrollees with enhanced
services including: disease and drug education,
compliance management, side-effect management
safety management, expedited, scheduled delivery
of your medications at no additional charge, refill
reminder calls and all necessary supplies such as
needles and syringes applicable to the medication.

Enrollees currently taking drugs included in this
Program will receive a letter, prior to December 1,2011.
describing the Program in more detail. When enrollees
begin therapy on one of the drugs included in the
Program, a letter will be sent describing the Program
and any action necessary to participate in it

The complete list of specialty drugs included in
the Specialty Pharmacy Program is available on
the New York State Department of Civil Service
web site at https://www.cs.ny.gov. Select Benefit
Programs then NYSHIP Online. At the homepage
choose your group, if applicable, then Find a
Provider. Scroll down to Prescription Drug Program
and select Specialty Pharmacy Program. Each of
these drugs can be ordered through the Specialty
Pharmacy Program using the Medco Pharmacy
mail order form sent to the following address:

Medco Pharmacy
P.O. Box 6500
Cincinnati, OH 45201-6500

To request mail service envelopes, refills or to speak
to a specialrj-trained pharmacist or nurse regarding
the Specialty Pharmacy Program, call The Empire
Plan toll free at 1-877-7-NYSHIP (1-877-769-7447)
between 8 a.m. and 8 p.m. Monday-Friday, choose
The Empire Plan Prescription Drug Program, and ask
to speak with Accredo.

Prior Authorization Drugs
Effective December 1, the list of prior authorization
drugs will also change. The follOWing is a list of drugs
(including generic eqUivalents) that require prior
authorization: Abstral, Actemra, Actiq. Adcirca.
Amevive, Ampyra, Aranesp, Avonex. Betaseron,
Botox. Cimzia, Copaxone, Dysport. Egrifta. Enbrel,

Continued on page 5
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r::mPire Plan Special Report is published by the EmployeeI ~~~~its Division of the New York State Department of
Civil Service. The Employee Benefits Division administers
the New York State Health Insurance Program (NYSHIP).
NYSHIP provides your health insurance benefits through

Th'Emp;"A"'.~
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Instant Rebates for omeprazole
(generic Prilosec) and doxycycline
For a limited time only, The Empire Plan Prescription
Drug Program will offer an instant rebate of your
full copayment for omeprazole (generic Prilosec)
in substitution for your previous prescription for
lansoprazole (generic Prevacid) or Nexium and
doxycycline in place of doxycycline hyclate, which
are excluded under the Flexible Formulary.

The instant rebates will apply to all omeprazole and
doxycycline prescriptions filled at participating retail
pharmacies or at a mail service pharmacy between
December 1,2011 and March 31.2012. To receive
your rebate (zero copayment), simply present your
prescription to your retail pharmacy or send it to
the mail service pharmacy. After March 31,2012,
you will pay the applicable generic copayment
($5 or $10) for subsequent refills. If you have
questions about this rebate or your drug benefit
call 1-877-7-NYSHIP (1-877-769-7447) and choose
The Empire Plan Prescription Drug Program.

Continued from page 4

Epogen/Procrit, fentanyl powder. Fentora. Flolan.
Forteo, Gilenya, Growth Hormones. Humira Immune
Globulins, Incivek. Increlex, Infergen, Intron-A Iplex,
Kineret Kuvan, Lamisil. Letairis, Makena, Myobloc,
Nuvigil, Onsolis, Orencia, Pegasys. Peg-Intron,
Provigil, Rebif, Remicade, Remodulin, Revatio,
Ribavirin, Simponi, Sporanox, Stelara, Synagis.
Tracleer, Tysabri, Tyvaso, Veletri, Ventavis, Weight
Loss Drllgs, Xeomin, Xolair and Xyrem.

Excluded Drugs
The following are excluded from coverage under
the 2011 Empire Plan Flexible Formulary drug list:
Acuvail, Adoxa. Amrix, Aplenzin, Asacol H D,
BenzEFoam, Caduet carisoprodol 250, Clobex
Shampoo. Coreg CR, cyclobenzaprine hydrochloride
extended release capsule (generic Amrix), Detrol LA,
Dexilant Doryx, doxycycline hyclate delayed release
tablet (generic Doryx), doxycycline monohydrate 150
mg capsule (generic Adoxa), Edluar, Epiduo, Extavia,
Flector. Genotropin (except for the treatment of
growth failure due to Prader-Willi syndrome or
Small for Gestational Age), Humatrope (except
for the treatment of growth failure due to SHOX
deficiency or Small for Gestational Age), lansoprazole,
Metozolv ODT, Momexin Kit Naprelan, Neobenz
Micro, Nexium, Norditropin (except for the treatment
of short stature associated with Noonan syndrome 0 r
Small for Gestational Age), Olux/Olux-E Complete
Pack, omeprazole/sodium bicarbonate capsule
(generic Zegerid). Omnitrope (except for the treatment
of growth failure due to Prader-Willi Syndrome or Small
for Gestational Age), Prevacid Capsule, Requip XL.
Ryzolt Soma 250. Terbinex, Treximet. Triaz. Twynsta,
Veramyst Xopenex Inhalation Solution, Zegerid
capsule, Ziana and Zipsor.

The Plan reviews the drug list yearly for additional
exclusions and level placement of medications. If you
have been taking one or more of the medications that
has changed coverage status or copayment level. you
will receive a letter informing you of this change. You
may want to diSCUSS an alternative medication with
your doctor that will result in your using a covered
drug and/or paying a lower copayment See the
printed copy of the Flexib Ie Form ulary drug list in
the center of this Empire Plan Special Report or
visit the New York State Department of Civil Service
web site at https://wW'w.cs.ny.gov, select Benefit
Programs. then NYSHIP Online and choose your
group, if prompted. Alphabetic and therapeutic class
versions of the 2011 Flexible Formulary are available
under the Using Your Benefits button.

New York State
Department of Civil Service
Employee Benefits Division
Albany, New York 12239

51&-457-5754 or
1-B00-B33-4344

(U.S.. Canada, Puerto Rico,
Virgin Islands)

https://www,cs.ny.gov

EP 11111-Special-UCS-11-2 5
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a&As About The Empire Plan Flexible Formulary
Q. Why are some medications being excluded?

A. Certain drugs are being excluded under
The Empire Plan Prescription Drug Program so
that we can continue to provide the best value
in prescription drug coverage to all enrollees
under the Plan. Whenever a prescription drug
is excluded, therapeutic brand and/or generic
equivalents will be covered.

Q. Why is Nexium excluded from the 2011
Empire Plan Rexible Formulary?

A. Independent studies conducted by Consumer
Reports, the Oregon Health Resources Commission,
and AARP, to name a few, have found that there is
little clinical difference in efficacy or adverse effects
in the class of prescription drugs that Nexium
belongs to - proton pump inhibitors (PPls). There
is. however, a significant difference in the cost
The 2011 Empire Plan Flexible Formulary continues
to cover generic and other PPls that provide the
best value to the Plan.

Q. How will my local pharmacist know my drug
is excluded?

A. Your local participating pharmacist will receive a
message when your claim is processed that will
advise the drug is not covered under The Empire
Plan. If you choose to fill the prescription. you will
be responsible for paying the full cost of the drug:
The Empire Plan will not reimburse you for any
portion of the cost.

Q. How will my physician know that my drug
is excluded?

A. The 2011 Flexible Formularj drug list was sent
to all participating physicians in The Empire Plan
Network. Additionally, if your physician utilizes an
online method of prescribing known as
E-Prescribing, a message will be displayed
indicating that the drug is not covered.

6 EP 11 /11-Special-UCS-11-2

Q. Where can I find lower cost alternatives to
the drug I am taking?

A. Suggested generic and/or preferred drug
equivalents are listed on the last page of the
Flexible Formulary drug list. We recommend that
you talk with your physician to Identify which
medication is appropriate to treat your condition.

Q. What will happen if I send a new prescription
or request a refill from Medco Pharmacy for
an excluded drug?

A. If you call in a refill of an excluded drug through
a mail service pharmacy, the customer service
representative or interactive voice response
system will advise you that the drug is excluded,
and your order will be canceled. If you mail in a
refill order, you will receive a letter indicating
your drug is no longer covered under the Plan.
If you mail in a new prescription for an excluded
drug, the mail service pharmacy will return the
prescription along with a letter advising that the
drug is excluded from Empire Plan coverage and
can no longer be dispensed.

Q. Can I appeal a drug exclusion or copayment
level placement?

A. No. Drug exclusions and level placements are
a component of your benefit plan design and
cannot be appealed.

Q. How do I change to one of the preferred
medications on The Empire Plan Rexible
Formulary? Willi need a new prescription?

A. Yes, you will need a new prescription. If you are
almost out of medication, you can request that
your retail pharmacist call your physician for a new
prescription of a generic or preferred drug. If you
use a mail service pharmacy, the mail service
pharmacy will assist you with obtaining a new
prescription. Please caII1-877-7-NYSHIP
(1-877-769-7447) and choose The Empil'e Plan
Prescription Drug Program for assistance,
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December 1, 2011 Empire Plan Copayments
for Employees of New York State in the Unified Court System represented by Unions
other than CSEA

Services by Empire Plan Participating Providers

You pay only your copayment when you choose Empire
Plan Participating Providers for covered services, Check
your directory fo r Participating Providers in your
geographic area, or ask your provider, For Empire Plan
Participating Providers in other areas and to check a
provider's current status, call the Medical Program at
1-877-7-NYSHIP (1-877-769-7447) toll free or use
the Participating Provider Directory on the internet
at https:l/www,cs.ny.gov.
Office Visit.. , , , .$20
Office Surgery " .$20

(If there are both an Office Visit charge and an Office
Surgery charge by a Participating Provider in a single
visi~ only one copayment will apply, in addition to any
copayment due for Radiology/Laborator! Tests.)

Radiology. Single or Series:
Diagnostic Laboratory Tests , " , $20

(If Outpatient Radiology and Outpatient Diag nostic
Laboratory Tests are charged by a Participating
Provider during a single visit only one copayment
Will apply, in addition to any copayment due for Office
VisiVOffice Surgery.)
Adult Immunizations No co payment

(Herpes Zoster (Shingles) Vaccine
for enrollees ages 55-59 $20)

Allergen Immunotherapy No copayment

Mammography, according to guidelines.No copayment
Well-Child Office Visit including
Routine Pediatric Immunizations No copayment
Prenatal Visits and Six-Week
Check-Up after Deliver; No copayment
Chemotherapy, Radiation Therapy,
Dialysis No copayment
Authorized care at
Infertility Center of Excellence No copayment
Hospital-based Cardiac
Rehabilitation Center No copayment
Anesthesiology, Radiology, Pathology in connection
with inpatient or outpatient network
hospital services No copayment
Freestanding Cardiac Rehabilitation Center visit.....$20
Urgent Care Center $20
Contraceptive Drugs and Devices when
dispensed in a doctor's office $20
(in addition to any copayment(s) due for Office
VisiVOffice Surgery and Radiology/Laboratory Tests)

Outpatient Surgical Locations (including
Anesthesiology and same-day pre-operative
testing done at the center) $30

Medically appropriate professional
ambulance transportation $35

Chiropractic Treatment or Physical Therapy
Services by Managed Physical Network
(MPN) Providers

You pay only your copayment when you choose
MPN network providers for covered services. To find
an MPN network provider, ask the prOVider directly,
or call the Medical Program at 1-877-7-NYSHIP
(1-877-769-7447) toll free.
Internet: https://www.cs.ny.gov.

Office Visit $20
Radiology; Diagnostic Laboratory Tests $20
(If Radiology and Laboratory Tests are charged by an
MPN net\.vork provider during a sing Ie visit only one
copayment will apply, in addition to any copayment
due for Office Visit.)

Network Hospital Outpatient Department Services

Surgery $40*

Diag nostic Laboratory Tests $30*

Diagnostic Radiology $30·
Administration of Desferal for Cooley's Anemia $30'
Physical Therapy (following related surgery
or hospitalization). $20

Chemotherapy,
Radiation Therapy, Dialysis No copayment
Pread mission Testi ng/Pre surg ical Testing
prior to inpatient admission No copayment

Hospital Outpatient Department Services

Emergency Care $60*
(The $60 hospital outpatient copayment covers use
of the facility for Emergency Room Care. including
services of the attending emergency room physician
and providers who administer or interpret radiological
exams, laboratory tests, electrocardiogram and
pathology services.)
'Only one copayment pa- visit "'Iii I apply for ai, covered hospital
outpatient services rendered during that visit. The copaYlnEllt covers
the ou1patialt facility. Provida- ser"ices may be billed separately. You
will not have to pay the facility cop3lJment if you are treated in the
outpatient depar1ment of a hCGpitai and it becomes necessary fa
the hospital to admit ya.l. at that time, as an inpatient.

Continued on page 8
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New York State
Department of Civil Service
Employee Benefits Division
P.O. Box 1068
Schenectady, l\Jew York 12301-1068
https:!!www.cs.ny.gov

CHANGE SERVICE REQUESTED

r::::se do not send mailI :e:orrespondence to the

,etum ad<tess. See address I
information on page 5.

SAVE THIS DOCUMENT

Information for the Enrollee, Enrolled Spouse!
Domestic Partner and Other Enrolled Dependents

UCS 11/11 &npire Plan Special Report November 2011

It is 1I1e policy of the New York State Department of Civil Service to provide reasonable accommodation to ensure effective communication of information in benefits
publications to individuals wi1l1 disabilities. These publications are also available on 1I1e Department of Civil Service web site (https:l/www£s.ny.gov). aick on Benefit
Programs, 1I1en NYSHI P Online for timely information 1I1at meets universal accessibility standards adopted by New York State for NYS agency web sites. If you need
an auxiliary aid or service to make benefits information availalble to you, please contact your agency Heal1l1 Benefits Administrator. New York State and Participating
Employer Retirees and COBRA Enrollees: Contact 1I1e Employee Benefits Division at 518-457-5754 or 1-800-833-4344 (U.S., Canada, Puerto Rico, Virgin Islands).

o This Report was printed using recycled paper and enVironmentally sensitive inks.

Empire Plan Copayments, continued

CT0156 Empire Plan 11/11 Special Report UCS 2011 ~

Be sure to follow Benefits Management Program
requirements for hospital admissions, skilled nursing
facility admission and Magnetic Resonance Imaging (MRI),
Magnetic Resonance Angiography (MRA), Computerized
Tomography (CT). Positron Emission Tomography (PET)
scan or nuclear medicine tests.

Mental Health and Substance Abuse Services
by Network Providers When You Are Referred by
UnitedHealthcare

Call the Mental Health and Substance Abuse Program at
1-877-7 -NYSHIP (1-877-769-7 44 7) toll free before
beginning treatment

Visit to Outpatient Substance Abuse
Treatm ent Prog ram $20

Visit to Mental Health Professional $20

Psychiatric Second Opinion
when precertified No copayment

Mental Health Crisis Intervention
(three visits) No copayment

Inpatient... No copayment

8 EP 11/11-Special-UCS-11-2

Empire Plan Prescription Drugs

(Only one copayment applies for up to a 90-day supply.)

Up to a 30-day supply from a participating retail
pharmacy, the Mail Service Pharmacy or the designated
Specialty Pharmacy
Most Generic Drugs or other Level 1 Drugs $5

Preferred Drugs, Compound Drugs or
LeveI 2 Drugs , " $25

Non-Preferred Drugs or Level 3 Drugs $45··

31- to gO-day supply from a participating
retail pharmacy
Most Generic Drugs or other Level 1 Drugs $l0

Preferred Drugs, Compound Drugs or
Level 2 Drugs $50

Non-Preferred Drugs or Level 3 Drugs $OO"

31- to 90-day supply through the Mail Service Pharmacy
or the designated Specialty Pharmacy
Most Generic Drugs or other Level 1 Drugs $5

Preferred Drugs, Compound Drugs or
Level 2 Drugs $50

Non-Preferred Drugs or Level 3 Drugs $OO..
.. If you choose to purchase a brand-name drug that has a generic

equivalent, you pay the non-preferred brand-name copayrnent plus
the difference in cost between the brand-name drug and its generic
equivalent (with some exceptions). not to exceed the full cost of
the drug.
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August 2011

New York State Health Insurance Program (NYSHIP)
for New York state Retirees, vestees and Dependent Survivors,
their enrdled Dependents, COBRA Enrollees with their Empire Plan
Bene ts and Yamg Adult Q;:ltioo Enrdlees

O1anges EJfective O:tober 1, aJ11
This Report describes changes affecting yoor NYSH IP coverage that will take
effect 00 OctdJer 1,2011 as the result of cdlective bargaining, which have
been administratively extended to NY Retirees. They include:

NYSH IP Changes

u 0 BJ-F .0 LU F I : 4) "1 qfN J.,N EPTUTl ESJ-l a=LXFFO UI F 4lBlF B:E J.J 3=lJFFT
(see page 2)

Empire Plan Changes

I FEFm\ll FB\I cm= 0 B:J-FT lFF CB-F

$ FCBZN FO.D EDfl .lFF CB-F

Qher changes have an effective date of January 1,2012, including the addtioo of
independent nurse practitiooers and coovenient care clinics as participating pro'.1ders
and changes to out-of·network deductible and cdnsurance amoonts. Infermatioo about
these changes will be prcMded later in the fall in the NYSH IP Annual Q;:ltioo li"ansfer
Period materials and A! A Glance.

Special Option Transfer Period in September
As a result of these changes, there will be a Special Option Transfer Period during the
mooth of September. Yoo will have the q:>poounityto change your NYSHIP option fer
October 2011. A change during this Special Optioo li"ansfer Period will nd: be counted
as an q:>tioo change for the purpose of the once in a 12-mooth period limit for retirees.

Your cost of coverage under The Empire Plan or a NYSH IPH MO for October 1
through the end of 2011 will be posted on the Department web site
https:llwww.cs.ny.gov no later than August 31,2011. A rate yer also will
be mailed to your home on or before that date. The web site and the rate yer
will prOvide details of the special option transfer period.

Continued on page 2
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Continued from pagel

Option Transfer Period for 2012
The annual qjioo transfer 'Nill be held, as usual, at the end of the year with changes effective fa- the 2012 pan year.
There also will be NYSHIP rate changesfcr 2012. Yoo 'Nill recei\e the ~ioo Transfer publicatioo, Chdces fcr 2012,
aloog with Rates and Informatioo fcr 2012 in a package in the mail later this fall. Ratesfcr2012'Ni1l be posted
ooline and Cptioo ltansfer informatioo will be mailed to y:u as soon as they are apprcwed.

NYSI-IIPO1anges
Your Monthly Premium Contribution Rate
New Ycrk State helps pay fcr yoor health insurance ccwerage in retirement. Mter the State s cootributioo, yoo
are responsible fcr paying the balance of yoor prerrium throogh moothly deductioos fran yoor pension check
cr direct billings.

Effecti-.e Octcber 1,2011,y:ur share of the cost is based upoo y:ur retirement date as shOMl in the table belCM'.

Retirement Date Individual Coverage Dependent Coverage

State Share Employee Share State Share Employee Share

1S'SlP+~ 100% 0% 75% 25%

oa PSOOJ'S+B::M3.':l 88% 12%
and before January 1,2012

Note: This infcrmation does not apply to COBRA enrdlees cr Yoong Adult Cptioo enrollees. These enrollees
will have a rate change however, as a result of the Octd:>er 1,2011 bene t changes.

2 EP ~ecial-NYReliree-l1-1
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Federal H3alth Care O1anges
The Federal Patient Protection and Affordable
Care Act (PPACA), which will be referred to as
the Act in this article and throughout this Bnpire
Plan Special Report, requires that we make several
changes to )Qur Bnpire Plan coverage.

The Bnpire Plan bene t package fa NY retirees will
lose grandfathered status under PPACA, effective
on October 1,2011. This means that )Qur Bnpire
Plan bene ts will become a nongrandfathered plan
and will include all changes required by the Act
according tothe Act s timetable.

The Act requires the following changes
effective on October 1, 2011:
Adult immunizations as recOO1mended by the
I FEF5:M FOfS" Q;6O/aJTFBTF $ FQ.SlI\JKJbIFU:F
subject to cqJa)1l1ent when administered by a
participating prO\iider.

The Act requires cOverage of certain preventive
care serv;ces received at a networ1< hospital or frOO1
a participating pro..1der to be paid at 100 percent
(nd subject to cqJa)1l1ent). Preventive care serv;ces
covered under the Act 'Nith no cqJayment include:

"N N\.Gf aror Err~CPN NFCEFE CZ UI F"~
COO1mittee on Immunization Practices of the
Centers fa Disease Control and Prevention,

131/V0J/11 c:B:V ErEIDfFOD-fTa;sXR\J Fa
infants, children and addescents as stated in
guidelines supported by the Health ResOJrces
and Ser'v1ces Administration,

131/V0J/11 c:B:V ErEIDfFOD-fTa;sf\! FO..oW F
current recOO1mendations of the United States
131/V0J/11 4F5'l.FT:BTL I RIF

"'UFN TPS1HWFT 1JJ BJI BJV Bs:uJ-f FG" PS # ..0
the current recOO1mendations of the United States
131/V0JIl1 4F5'l.FT:BTL I RIF

, RS:W1JF~ B.FOFDClfWG.W lF5'l.FT lFF
The Bnpire Plan Preventive Care Coverage Chart
at the New Yak Sate Department of Ovil Serv;ce
web site at https:l / www.cs.nY.gov. Select Bene t
Programs then NYSH IP Online. At the home page
choose yuur grOJp, if applicable then Using YOJr
Bene ts. Choose F\Jblications and)Qu will nd the
chart under Bnpire Plan a visit wwwhealthcare.gov.

Also. in a medical emergency, non-participating
provider charges in a hospital emergency roOO1
will be considered under the Basic Medical Program
subject to deductible, but nd coinsurance.

Cttober 1, 2)11
BeneO O1anges
Prescription Drug Program
YOJr bene ts under The Empire Plan Prescription
%&H 1$'HIiN B$= CETFE FaBI MY..eM' ffi.J \im lJ BJ
provides enrdlees and the Plan with the best value in
prescription drug spending. Currently, a brand-name
drug may be placed on Level 1, subject to the Iwest
copayment. Effective Octmer 1,2011, a generic aug
may be excluded from cCNefage a placed on Level

1\,QfDJJP UI F B:DlIB:nTII:RBZNFQJ5/ FlF
placements may be revised mid-year when such
changes are advantageOJs to The Empire Plan.
8lrollees will be noti ed in advance of such changes.

Copayment Changes
W1en yOJ II yuur Prescription fa a COvered drug
fa up to a 3Q-day supply at a Network Pharmacy,
Mail Servlce Pharmacy or the designated
Specialty Fharmacy, YOJr CqJa)1l1ent is:

$5 fa most Generic Drugs a Level 1 Drugs

$25 fa Preferred Drugs, Compound Drugs
a Level 2 Drugs

$45 fa Non-Preferred o/StHr PS- PvVM o/&fT

W1en yOJ II yuur Prescription fa a 31- to 90-day
supply at a Network Fh armacy, yOJr CqJa)1l1ent is:

$10 for roost Generic Drugs a Level 1 Drugs

$50 for Preferred Drugs, COO1pOJnd Drugs
a Level 2 Drugs

$90 for Non-Preferred o/StHr PS FWM o/StHr

W1en yOJ II yoor Prescription fa a 31- to 90-day
supply through the Mail Service Pharmacy or
the designated Specialty Pharmacy, yuur
CqJa)1l1ent is:

$5 fa most Generic Drugs a Leve/1 Drugs

$50 for Preferred Drugs, COO1pOJnd Drugs
a Level 2 Drugs

$90 for Non-Preferred o/StHrPS FWM o/oSIHr

EP Special-NY Reliree-11-1 3
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New Ycrk Sate
Department of Ci-.AI Service
Employee Bene ts Divisioo
PO. Box 1068
4D FCfDJEEZ I FX : P$.
https} I www.cs.ny.gov

CHANGE SERVICE REQUESTED

r:::se do not send mailI :ecaorrespondence to the

return address. See add:Jess
information below.

SAVE TH IS DOCU MENT
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SPECIAL CO!'vHvIISSION ON JUDICIAL CO!vlPENSATION

PO Box 7342 - ALBANY,NEW YORK 12224

August 29, 2011

The Honorable A..ndrew rv1. Cuomo
Govemor of the State ofNew York
State Capital
i\.lbany, New York 12224

The Honorable Dean Skelos
President Pro Tempore ofthe New York State Senate
Legislative Office Building, Room 909
Albany, New York 12247

The Honorable Sheldon Silver
Speaker ofthe New York State Assembly
Legislative Office Building, Room 932
AJbany, New York 11248

The Honorable Jonathan Lippman
Chief Judge of the State ofNew York
20 Eagle Sheet
Albany, New York 12207

Dear Govemor Cuomo, Tempormy President Skelos, Speaker Silver and Judge Lippman:

I am pleased to submit this repOlt on behalf of the Special Commission on Judicial
Compensati on (the" Commi ssi on"). TIus report outlines tlle Commi ssi on's ra::ommendati ons
with respect to setting compensation for judges and justices of the State-paid comts of the
Ulufied Comt System.

The Commission has considered VallOUS factors in setting what we believe are appropllate
judicial compensation Ieve!sin Iight of the State's current fi ::cal situation. The Commission
received and considered many comments and letters, many ofwluch are attached to and
referenced in tlus repOlt. All ofthe comments and submissions tl13t have been received by the
Commission may be tCllmd on the Commission's website: www.judicialcompensation.nv.gov.

I believe the Commissionlws come to a reasoned and fair result to ad(hess the inequity that
cunently exists in judicial pay tor the next tour years. I would also lik.e to highlight that judicial
salary levels ,,,ill be reviewed again in 2015 by anotller statutolily-created Commission.
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I would like to commend the members ofthe Commission for their hard '\Tork, ideas, thoughtful
discussion, and pminership while lUldeliaking tins impoliant task. I am honored to have had the
oppOlimuty to work with each member oftJns COlllmission.

Respectfully suumitted,

Willimll C. Thompson, Jr.
Chair

ij
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l\Iembers of the Special Commission on Judicial Compensation

\VilIiam C. Thompson, Jr. is the Chair ofthe Judicial Compensation Commission. Cunently,
Mr. Thompson is the ChiefAdministrative Officer/S enior Managing Director at Siebelt
Brandford Shank & Co. In addition, he is the Chair of the BattelY Park City Authority. From
2002 to 2009, Mr. Thompson served as Comptroller ofNew York City. Before being elected to
public office, he \"as appointed to be Brooklyn's representative to the New York City Board of
Education, where he later became President for five tenns. In 1993, he was the Senior Vice
President at an investment finn. From 1983-1992, :rvIr. Thompson was the Deputy Borough
President of Brooklyn. He is a graduate ofNew York City Public Schools and Tufts University.

Richard Cotton is the Executive Vice President and General COlUlsel ofNBC-Universal and
Chainnan ofthe u.s. Chamber of Commerce Coalition against Counterfeiting and Piracy. Mr.
Cotton has been at NBC for more than 20 years, serving as General Counsel except for his
service as president and Managing Director ofCNBC Europe ii-om 2000 to 2004. Prior to NBC,
during the 1980's, he practiced law in Washington, DC, and then selved as the President and
CEO ofHCX, Inc., a Washington-based management company. DUling the late 1970's, 1ilr.
Cotton held several high-level positions in the U.s. Departments of Health, Education, and
Welfare and Energy. In the early 1970's, he selved as law clerk to Judge J. Skelly Wlight on the
US COUli ofAppeals for the DC Circuit and then to Justice \Villiam J. Brennan, Jr. on the US
Supreme Court.

William Mulrow is a Senior Managing Director at Blackstone. He has also been Chainnan of
Sterling Suffolk Racecourse LLC since August 2007. He was a Director of the Federal Home
Loan Bank in New York City, the Municipal Assistance Corporation and the United Nations
Development COlporation. In addition, Mr. Mulrow has seJ.vecl on the Boards of several
academic institutions including the State and Local Govelllment Center at the KelUledy School
ofGovenunent at HarvaTd University, the Maxwell School for Public Atlmrs at Syracuse
University and tJle Fordham Prepar·atory School in the BrolLx. Mr. Mulrow em11ecl his BA fi:om
Yale University and his MPA fi-om Harvar·d University's Jolm F. KelUledy School of
Govenunent .

.James Tallon, Jr. is President ofthe United Hospital Fund ofNe", York. Prior to joining the
Fund in 1993, he represented Binghamton and parts of Broome County in the New York State
Assembly for nineteen yem·s. Mr. Tallon is cunently chair ofThe Commonwealth Fund. and he
chairs tile Kaiser Commission on Medicaid and the Uninsured. Mr. Tallon serves as
Secretary/Treasurer of the Alliarlce for Health Reform and also serves on the bomds of the
Institute on :rvIedicine as a Profession and the New York eHealth Collaborative. In addition, Mr.
Tallon is a member ofthe advisolY bomd for the Jonas Center for Nursing Excellence and the
New York State BOaTd of RegeJ.lts. He headed the Health Car·e Policy Advisol)' Committee
dUling the transition peliod in 2006 and led the 1998-99 plalUl.ing process which established the
National Quality Forum. Mr. Tallon is a fonner member of the boards of the Joint Commission
on ACCl·editation ofHealthcare Organizations and the Center for Health Policy DevelopIlleJ.lt.
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* ,oRobert B. Fiske, .Jr. is Senior COlUlsel at Davis Polk & Wardwell LLP, the finn he joined
upon graduation fi:ollllaw school. He graduated fi:om Yale University in 1952 and the
University of Michigan Law School in 1955. Mr. Fiske was an Assistant United States Atto11ley
in the Southe11l District ofNe\v York 1'iom 1957 to 1961. He was appointed United States
Attomey for the Southe11l District ofNew York by President Gerald Ford in 1976 and selved in
that position lUltil 1980. While United States Attomey, he selved as Chailluan of the Att011ley
General' sAdviSJry Committee of the United S:atesAttorneys. He alSJ ~rved as Independent
Comlsel in the Whitewater investigation fi:om JamlalY to October 1994. He has selved as
Chailluan of a Judicial Commission on Dmgs and the Comis appointed by fonner New York
State Chief Judge Judith S. Kaye and as a member of the Commission for the Review of FBI
Secluity Programs (Webster Commission). ML Fiske is a past President ofthe Americml
College ofTlial Lawyers mId ofthe Federal Bar Council. He has selved as Chairmml ofthe
Standing Committee on Federal Judicimy of the American Bar Association mId as Chainnan of
the Planning and Program Committee of the Second Circuit Judicial Conference.

* ,oKathryn S. Wylde is President mId CEO of the nonprofit Pminership for New York City. She
joined the Pminership in 1982, SeIV1.ng as President and CEO of both the New York City
Investment F1Uld mId the Housing Pminership Development Corporation. Ms. Wylde is also the
Deputy Chair of the Board of the Federal Reselve Bank ofNew York, and serves on a number of
boardsandadviSJry groups, including the Mayor'sSJstainct>ility AdviSJry Board, NYC
Economic Development Corporation, NYC Leadership Academy, the Resem'ch Alliance tor
NYC Public Schools, the Mmlhattan Institute, the Lutherml Medical Center, the Sila Calderon
FOlUldation and the Independent Judicial Election Qualification Commission for the First
Judicial Dishict.

* ,oMark S. :Mulholland is tvfanaging Pminer at Ruskin Moscou Faltischek mId a senior lllembel'
of the'firm's Litigation Department. Prior to joini ngthe firm in 1991, Mr. Mulholland was at
Willkie FmT & Gallagher in their cOlllmerciallitigation depaliment. He also served as a Captain
in the U.S. Army Judge Advocate General's Corps and was the Sa1ior Defen~ Counsel at the
National Training Center at Ft. Irwin, Calit011lia. hI addition, he has served as Special Assistant
to the U.S. Attomey for the Central DistIict ofCalit011lia, Ml'. tvlulholland was elected as a
Board Member of Brookhaven :tvlemorial Hospital Medical Center in 2008. He selved as a
Tmstee and Vice President of the Board of Education in his home village in the Town of
Babylon, was selected to serve as a Board tvlember of the Long Island Aqumiulll mId was
appointed a Public ~lember of the New York Mercmltile Exchange Adjudication Committee. He
is a member of the New York State Bar Association, the Nassau County Bm' Association mId the
Suf101k ComIty Bar Association. Mr. Mulholland is a frequent conhibutor to the New York Lmv
JOlJ17loJ and serves as a Mediator in the Eastem Distlict of New York's Federal Comi tvlediation
Program. Ml'. Mulholland eamed his BA cmn laude, from the University ofNotre Dmne mId his
JD. cUllllaude, from the State University of New York at Buffalo.

** Denotes members of the CommLo;sion that opposed the final recommendations of the

Commission and did not join in this report. Each dissenting member has submitted
dissenting statements, which are ~lttached to this report as Part Two.
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PART ONE
FINAL REPORT OF THE COMMISSION

I. Introduction

A (hverse and thriving judicimy is central to evelY aspect of society. New Yark State is

home to some ofthe most celebrated jurists and we must ensure that it continues to aUnlCt top

talent to the bench. One way to ensure this is by adequately paying our judges. However. for

several years, the State has failed to increase judicial pay and as a result, the State has sta11ed to

lo:se some ofits judicial talent. At the SCllue time, the economy is faltering and the Statei:s facing

an unprecedented budget crisis, both ofwhich have atIected every citizen ofthe State.

Therefore, the mandate ofthis Commission must be to balance these facts, objectively review

cunellt judicial salaries and bring them to a level that is fair and reasonable in light of the cunent

economic climate.

II. Statutory l'vlandate

Chapter 567 of the Laws of 2010 created the Special Commission on Judicial

Compensation ("Commission") to "e<amine, evaluate and make recommendations with respect

to adequate levels of compensation and non-salary benefits for judges and ju:stices of the :state-

paid comis of the mufied cOUl1 system." 1 The Commis:sion consists of seven members: three

members are appointed by the Govemor, induchng the Chair: hvo members are appointed by the

Cluef Judge ofthe Comi ofAppeals; one member is appointed by the Tempormy President of

the Senate; and one member is appointed by the Speaker ofthe Assembly.

1 See Chapter 567 ofthe Laws of2010. (Appelldi.x A).
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The Comlllissionmust make its finaL binding recolllmendations to the Govemor,

Legi:~:lature and Chief Judge of the State within 150 days of establislullent. 2 After issuing its

final report, the Commission will dissolve. However, a new commission will be established

every four years to review and make recommendations with respect to State judicial

compensation.

Pursuant to its statutOly authority, the Commission must take a valiety of factors into

consideration in making its final recommendations, including, but not limited to:

• The overall economic climate;

• Rates of inflation;

• Changes in public-sector spending;

• The levels of compensation and non-salalY benefits

received by professionals in govenUllent, academia and

plivate and nonprofit enterplise; and

• The state' s abi lity to fund increases incompensation and

non-salary benefits.

III. Findings & Recommendations of the Commission

In fmtherance of its statutoly mission, the Commission held meetings in NelV YOIk City

on July 11, August 8, and August 26, 2011 and a public hearing in Albany on July 20, 2011. TIle

Commission received a mUllber of WIitten submissions, comments and testimony, which, in

addition to the Commission members' independent research and thought, provided infoll11ation

relevant to the required statutOIY considerations and greatly infoll11ed these final

2 TIle recommendations ,Ire deemed binding unless supen>eded by legislative action.
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recommendations. The following sets f0l1h the findings of the Commission ''lith regard to

setting judicial compensation levels for New York State and reflects the final vote of the

Commission held on August 16, 1011.

a. Alost Recent Judicial Sala!T Increase

The State became responsible for paying all judicial salaries plm:nant to the Unified

Com1 Budget Act enacted in 1977. 3 Since 1977, the State has increased judicial salaries only

six times, with the last increase taking effect in 1999.4

In 1997, priOlO to the most recent judicial salmy increase, then-Chief Judge Judith Kaye

established a special Commission to re"iew the Compensation ofNew York State Judges. In

1999, the New York State Legislahue enacted the recommendations of that judicial conllnission,

with the salaries ofState Supreme Com1 justices set to the United States District Comt level of

$136,7005 However, while District Com1 Judges have received several raises since 1999, and

are cunently paid an annual salmy of$174,000, judges in New York State have received no

salary increase since 1999. Cunent judicial salmy levels for the Com1 ofAppeals, Intennediate

Appellate Com1s, Com1 of Claims, Supreme Comi and various countywide and citywide com1s

me set forth below: 6

3 See Chapter 966 ofthe Lmvs ofl976.
4 A comprehensive history ofjudicial sahuy adjustments since 1977 may be fonnd in the OtTtce of COlIJt
Administration's "SJbmission to the 2011 Commission on Judicial Compensaion," (the ·OCA SJbmission" ),
Supplemental Appendix at 23-43. (Appendix C).
5 See Chapter 630 ofthe Laws ofl998.
6 See N.Y. Judiciary Law Article 7-B. Salaries forjudge;; in countywide & city\\ide com1s vary by jurisdiction. A
comprehellSive listing ofthose salaries may be found in the OCA Submission, Supplemental Appendix at 12-21.
(Appendi.-.;: C).

5



R148

Statewide Courts Salary
Court of Appeals

Chief Judge: $156,000
Associate Judge: $151,200

Appellate Diyision
Presiding Justice: $142,700
Associate Justice: $139,700

Appellate Term
Presiding Justice: $142,700
Associate Justice: $139,700

Supreme Court
Justice: $136,700

Court of Claims
Presiding Judge: $144,000
Judge: $136,700

Countywide and Cit~'WideCourts
Judge (various): $27,200 - $136,700

b. Salary Comparisons

The Commission has considered the salary levels of other New York State officials and

employees as well as judicial salmies in other states. 7 For example, annual salmies of other top

New York State officials are as follows: the Governor ($179,000)~ the Attomey General

($151,500);8 State Comptroller ($151,500)~ 9 rvIembers of the Legislature ($79,500 plus a per

diem)~ 10 and Executive Commissioners (ma.ximum of$136,000).11

7 A salary list ofvarious New YOlk State employees cml be found in the Coalition ofNew York State Judicial
Associations' "Presentation to the New York Scte Jucicial Compensation Commi sS 00," June 10,2011 (the
"Coalition SJbmission") at 102-115. A salm}' list ofsalm'ies ofNew York City lawyers in private practice aud
physicians can be found in the Coalition Submission, at 133-137. (Appendix D).
8 See N.Y. Exec. Law Section 60.
9 See N.Y. Exec. Law Section 40.
10 See N.Y. Rxec. Law Section 5. Note that members ofthe Legislature work on a prot-time basis.
11 See N. Y. Rxec. Law Section 169.

6
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Annunl snlmles of the judges nt the hlnl court level in the northem:t are ns follmvs New

Jersey ($165,000); PelUlsylvnnin ($164,602)~ Connecticut ($146,780)~ and 1fnssachusetts

($129,624). 12 The cunent aIlnual salmy of aU .S. Distrlct Court judge is $174,000.

c. Other Factors

1-'1any of the submissions received by the Commission detail the economic hann that has

befallen NeN York's judges as a result of the stagnated pay and highlighte:::l the Sate's nee:::! for a

fairly compensated judiciary. 13 For example, as a result of the lack of salmy increases for the

past u\re1ve years, pay for New York's SJpreme Court justi ces currentl y ranks twenty-first in the

nation mld last in the nation when salmy is adjusted for cost oflivillg. 14 Cost ofliving, as

detennined by the Consumer Price Index - Northeast Urban Region ("CPI-U" )15 hns increased

by approximately 41 percent since 1999. 16 Over the same peliod, caseloads for State judges

have also steadily increased. 17

However, notwithstanding the above, the Commission must mso be mindful ofthe

clUTent economic climate of the State. The State has and will continue to face multi-billion

dollar budget gaps, with a projected deficit of $2.5 billioIlnext year. 18 In detennining an

appropllate judicial salary increase, the Commission must take into account hmv that increase

will affectthe Sate' sfinancial situation.

12 See OCA Submission, Supplemental Appendix at 64-66. (Appendix C).
13 See Commission website for all submissions received: \V\\'\\'. judiciakompem:ntion.ny. gOY.

14 See OCA Submission at 16. (Appendix B).
15 U.S. Depmtmellt ofLabor, BIU'eau ofLabor Statistics.
16 See OCA Submission at 13. (Appendix B).
17 See Coalition Submission at 16. (Appendix D).
18 See Testimony of Robelt Megna, Director ofthe Division ofthe Budget, July 10, 2011 (the" Budget
&Jbmission"), at 2-3. (Appendix E).
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It is also impOliant to note that the Commission's enacti ng s:atute provides for reJieN of

judicim salaries every fom years, ensming that judicial salmies will be reevaluated for adequacy

on a regular basis going forward.

d. Reco1llmendations

The Commission has detenllined that the appropliate benc1unark at this time for the New

York State judicial)' is the compensation level of the Federal judiciary. The Commission

recognizes the importance of the New York State judicim)' as a co-equal branch ofgovenunent

and recognizes the impoliance of establishing pay le~els that make clear that the judiciary is

valued and respected. The Federaljudicimy sets a benc1unark ofboth quality and compensation

- New York State should seek to plClce its judicimy on par. That is ",-here New York State

j udici al compensati on was in the late 1990' s and our recommendation is to re-establish tins

benc1ullark \vith a phase-in peliod tIlat takes aCcOlUlt of the state's current fi nanci aI chall enges.

For the foregoing reasons, the Commission has detelmined tIlat all New York State

judges shmlreceive phased-in smary increases over tile next three fiscm years, starting on Aplil

L 2012, \vith no increase in fiscal year 2015-16. State Supreme Comi Justices \\'ill ac1neve

parity witil ClUTent Federal District Comi judge salalies by the tlrird fiscal year and will be paid

an mlllllal salmy 01'$160,000 in fiscal year 2012-13, $167,000 in 2013-14 mId $174,000 in 2014­

15. All otIler judges will receive propoliional salary increases. hlcreases for each judicial salalY

level in each tiscal yem' \\'ill be as follows: 19

19 Salary ch<ll1 prepared by the Office of C0ll11 Achninistratioll.
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Court April 1. April 1. April 1,
2012 2013 2014

Court of Appeals
ChiefJudge: $182,600 $190,600 $198,600
Associate Judge: $177,000 $184,800 $192,500

Appellate Division
Presiding Justice: $172,800 $180,400 $187,900
Associate Justice: $168,600 $176,000 $183,300

Appellate Term
Presiding Justice: $167,100 $174,400 $181,700
Associate Justice: $163,600 $170,700 $177,900

Administrative Judges
Dep. CAJ (NYC): $168,600 $176,000 $183,300
Dep. CAJ (outside NYC): $168,600 $176,000 $183,300
AJ (in NYC; Jud. DisL comIty): $165,700 $172,900 $180,200

Supreme Court
Justice: $160,000 $167,000 $174,000

Court of Claims
Presiding Judge: $168,600 $176,000 $183,300
Judge: $160,000 $167,000 $174,000

County Court
Eallling $136,700 on 3/31/12: $160,000 $167,000 $174,000
Eallling $131,400 on 3/31/12: $153,800 $160,600 $167,300
Eamillg $127,000 on 3/31/12: $148,700 $155,200 $161,700
Eallling $125,600 on 3/31/12: $147,100 $153,500 $159,900
Eallling $122,700 on 3/31/12: $143,700 $149,900 $156,200
Eallling $121,200 on3/31l12: $141,900 $148,100 $154,300
Eaming $119,800 on3/31l12: $140,300 $146,400 $152,500

Family Court
Ea11ling $136,700 on 3/31/12: $160,000 $167,000 $174,000
Ea11ling $127,000 on 3/31/12: $148,700 $155,200 $161,700
Eallling $125,600 on 3/31112: $147,100 $153,500 $159,900
Ea11ling $119,800 on 3/31/12: $140,300 $146.400 $152,500

Surrogate'sCourt
Ea11ling $136,700 on 3/31/12: $160,000 $167,000 $174,000
Eallling $135,800 on 3/31/12: $159,000 $166,000 $172,900
Ea11ling $129,900 on 3/31/12: $152,100 $158,700 $165.400
Ea11ling $125,600 on 3/31/12: $147,100 $153,500 $159,900
Eaming $121,200 on 3/31/12: $141,900 $148,100 $154,300
Eallling $119,800 on 3/31/12: $140,300 $146,400 $152,500

Civil Court of NYC and Criminal Court
of NYC

Judge of the Civil Comt: $147,100 $153,500 $159,900
Housing Judge ofthe Civil Comi: $135,100 $141,000 $146,900
Judge of the Criminal Court: $147,100 $153,500 $159,900
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District Court
Pres., Bd. OfJudges (N8ssau): $148,600 $155,100 $161.600
Judge (Nassau): $143,700 $149.900 $156,100
Pres., Bd. OfJudges (Suffolk): $148.600 $155,100 $161.600
Judge (Suffolk): $143,700 $149.900 $156,200

City Courts outside NYC
Eaming $119,500 on 3/31/12: $139.900 $146,000 $152.200
Ealll.ing $118,300 on 3/31/12: $138,500 $144,600 $150,600
Eallling $116,800 on 3/31112: $136,800 $142,700 $148,700
Ealll.ing $115,100 on 3/31/12: $134,800 $140,700 $146,600
Eallling $113,900 on 3/31112: $133,400 $139,200 $145,000
Eallling $108,800 on 3/31/12: $127,400 $133,000 $138.500
Ealll.ing $81,600 on 3/31/12: $95,600 $99,700 $103,900
Eallling $54,400 on 3/31112: $63,700 $66,500 $69,300
Ea11ling $27,200 on 3/31/12: $31,900 $33,300 $34.700

10
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PART T\VO

DISSENTING STATEMENTS

I. Dissenting Statement of Robert B. Fiske, Jr.

Taking all of the statutory factors into accOlUlt, I have said that the :;:ensible and fair

:;:olution would be to increa:;:e salaries, a:;: ofApril 1,2012 to $195,754 - the level that judges

would be at if they had received a cost-of-living increase evelY year since 1999 - \vith alUlUal

cost-of-living increcs3Sov~ the next three years. Mindful of the Legislature s instruction to

consider ratesof inflation and the state' seconomic condition, an increa::eto $195,754 would do

no more than restore to judges the pmchasing power that they had in 1999. It would not

compensate for the $330,000 that ajudge on the bench since 1999 has lost as a result ofthe

salary fi:eeze, it would not amount to any sort of a raise, as that tenn i:;: commonly understood,

and it would still leave New York in the bottom half of all state:;: in judicial compensation \vhen

adjusted for cost-of-living.

Nonetheless, I cannot :;:ay that the views ofthe majority of the Commission that the state

judges should be restored to parity with the federal judges are unreasonable. I could accept

parity \Vitll federal judges, but not the pha:;:e-in proposed by tlle majority. The phase-in only

compound:;: the financial injmy that state judges have experienced over the last twelve years, and

pmticularly Innis judges approaching retirement, most ofwhom have :;:erved on the bench for the

entire length ofthe salrny fieeze. A.lld I concm with the statement of Commissioner Katluyn

\Vylde conceming the symbolic impOltance of an imme(hate increase to the federal level.

No discussion of the state s ability to fund increased judicial compensation can be

complete \vithont noting what the state has saved by failing to adjust jn(hcial salaries for twelve
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years. Since 1999, by not giving judges appropriClte cost-of-living increases, the StClte hCls saved

ClpproxiInCltely $515 million to spend in other areas. Increasing judicial salaries to $195,754

would cost a ii'action of that amount - $75 million (less than 15%) - and immediately restoling

pality with federal judges would cost even less. I also believe that judges should have received a

cost-of-living increase in 2015 to ensme that judicial salalies maintain their spending power.

New York' sjudges have ~n underpaid for morethall a decade. WIllie salaties have

remained stagnant, caseloads have climbed, leading to a significatlt increase in the number of

judges leaving the bench. I regret that the Commission's re::ommendal:ion does not go far

enough in compensating the !:tate's jUdiciary or in remed)ing a constitutional violation twelve

years in the making.
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II. Dissenting Statement of Kathrvn S. 'Vvlde

The report ofthe Judicial Compensation Commission presents a reasonable and fair

recommendation tor judicial salary increases, taking accOlUlt ofthe difficult fiscal and economic

conditions facing New York State. TIle decision to bring state judges into parity \-vith their

federal counterparts over tIll"ee years, however, does not provide the immediate redress that New

York's judiciary hope1 for and, I believe, dererve. For twelve years, judicial sal aries were held

hostage to tangential considerations, exposing judicial leadership to public lnuniliation and

diminishing their statns. Ultimately, the judicialY was forced to sue the state in order to enforce

its constitutional position as an independent, co-equal branch ofgovenullent. In public

testimony, letters and repolts, the judicial'Y made clear to the Commission that the long stlllggle

for fair compensation was not just about money, but equally about the extent to which the

judicialY is valued and respected by the citizens ofNew YOIk State. I voted no on the

recommendation ofthe Commission because I believe that immediate action to restore state

judges to the compensation level of their federal cOlUlterparts would have made a more powerfhl

statement about the critical importance to the state of a strong, highly qualified and independent

judicimy.

13
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III. Dissenting Statement of l\Iark S. Mulholland

Nevv York' strial j udges should be paid $192,000 annually. While I of course welcome

any rearonable salary increase for Nevv York' sjudiciary, I oppose the Commission's Report

because it falls short of the mark. Slowly creeping Judicial salalies up lUlti110l4, only to reach

an already outdated federal benchmark 01'$174,000, is insufficient.

Tlus Commission was created to ensure the economic independence of Nevv York's

judicimy. Despite being a co-equal branch of our tripartite government, Nevv York's judidary is

powerless to set its own pay. Judges have sufTered powerlessly for twelve years wIrile the

Executive and Legislative branches have tailed to agree to mete out even basic cost ofliving

adjustments. Had they done ro, Nevv York' sjudges today would fairly be paid over $192,000

annually. The Commission fails its essential purpose by declining to propose an immediate

adjustment to tlus level. Restoration would have signaled roundly that at last Nevv York' sjudges

are free fi:om the shackles of politics.

The Commission ought to have recommended an alUlUal trial-level salmy 01'$192,000 for

1011, with consistent cost of living adjustments to tallow. None of this would be a" raise" asthe

term is commonly usa:!. The a::ljustment would smply have returned Nevv York' sjudgesto

1999 levels. But it would have ended an embanassing era dUling which our judges have eamed

less than any other judges nationwide on a cost-adjusted basis, less than cOlUltIess professionals

witlun and without govenunent, less tllaIl first-year Imv associates, aIld less even tIlan the seluor

clerks who work for them.

But rather tIlan seize tile moment, the Commission is recommending an adjustment that

,"i.11 pay our judges in 1014 the SaIne salmy paid to federal judges in 1007. TIus, despite tl13t the

14
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federal level has been heavily criticized as out-of-date for three years already - and \vill be even

more seriously stale come 2014. Our mission was to end the neglect -not perpetuate it.

I discount the comments submitted to the Commi$ion by the Governor's Budget

Director. Robelt Megna. He stated incorrectly that our judges should be paid and treated as other

State officers and employees, without regard to their judicial status. He thus ignored or failed to

undergand thai: theCommi$ion' sjobwasto ensure the a::onomic independence of the Judiciary

as a co-equal branch ofgovenlluent. We were required specifically to consider the judiciary's

mlique status - not ignore it. The BUdget Dira::tor' sanalysswCEwrong too CE regards NaN

York's ability to ~y a fair salary, with a legitimate increase equali ng leg; than 58 one

thousandths ofone percent of the total state budget. Mr. Megna admitted N ew York could cover

the cost ifneed be. Our judges have already paid over $500 million toward the cost, tluough

their salary forfeiuues sufTered since 1999. Judges would pay for the small increase going

forward, too, ,vithout doubt, based on evidence that the COll11uission received regarding the role

judge's play in attrGding corporate Gdivity to NaN York. The budget i$ueis a red herring, and

does not e<cusetheCommisSon' sfailureto cure the problem it was created to corra::t.
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Exhibit K - Empire Plan Report for Judges, Justices and Nonjudicial Employees of the Unified Court System, Nov. 2004   (R158-R169)

NEW YORK STATE HEALTH INSURANCE PROGRAM (NYSHIP) ""J.......v-
FOR ES, JUSTICES AND NONJUDICIAL E~lPWYE.ES ,-.
OFTH IEDCOUR'P SYSTEMoftheState of New York (except NYS Supreme Court Officers Association (NU SVlj
And for rolled Dependents
cmdmr COB/?A'EnrolleeswUh their empire Plan Benefits

2004

The Empire Plan Benefit Chan,e Hifhli,hts

Network and Non-network Hospitals
Effectiw January 1, 2005
TIle Empire Plan Hospital Benefits Program has two levels of benefits - network and
non-network. Network benefits apply when you use hospitals. hospices and skilled
nursing facilities that participate in the Blue Cross and Blue Shield Association's
network. See page 2for details.

Prescription Druy Pro,ram - Three Levels, New Copiyments
Effecthe January 1, 2005
Your prescription drug benefit is based on whether a drug is generic. preferred brdnd-
name or non-preferred brand-name. Copayments are based on the drug. the days' supply
and whether the prescription is filled at a retail pharmacy or the mail service pharmaql.
See page 6for prescription drug copayments.

Buic Medical Provider Discount Proyum
Available October 1, 2004
Under The Empire Plan Basic Medical Provider Discount Program, you receive discounts
for care from certain phrsicians and other providers who are part of the MultiPlan group.
a nationwide organization contracted with United HealthCare. See page 5 for details.

Centers of Excellence for Cancer Proyram
Available October 1, 2004
The Empire Plan now offers a Centers of Excellence for Cancer Program. TIle Program
includes paid-in-full coverage for cancer-related t'Xpenses received through a nationwide
network known as Cancer Resource Services. See page 5for details.

The Empire Plan Copayment Chauyes Effedive lanuary I, 2005

Benefits Copiyment
Hospital Benefits Program
Outpatient Services in Network Hospital ............................. $30
Emergency Room ............................................... $50
Physical Therapy in Network Hospital Outpatient Department ............ $12
Participating Proviuer Program
Office Visit/Office Surgery/Radiolo~'lDiagnostic Laboratory Tests .......... $12
f>Ianaged Physical Network Program
Services by MPN Providers ........................................ $12
Mental Health ,md Substance Abuse Program
Structured Outpatient Rehabilitation Program
by V<llueOptions Network Providers ................................. $12
Hospital Emergency Room ........................................ $50
Prescription Drug Program
See page 6for prescription drug copayments.

wpJy to the NYS
ers Assodation (NUSt).
that awlies to this
eli! information.

I Benefit and Copayment Changes
2 Networikand

Non-network Hospitals
BenefIt Changes
Basic Medical Provider
Discol.l1t Program; Centers of
Excellence for Cancer Program
Ert1lire Plan Prescription
Drug Program; NYSHIP Changes

Empire Plan At AGlance

Questions and Answers
8 Empire Plan Reminders
9 Bills for Services;

Guaranteed Access
10 NYSHIP Reminders
II Empire Plan Carriers

and Programs
12 Notice; Losing Coverage?

3-4
5

Read. this Report for importalt
i.f.u....tiOl ••,pth.utit cbllfes.
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Network
and Non-netvvork Hospitals Effective January 1,2005

The folloUJ'ing aorJlies to enrollees who hal'e pn'man; corerage through The Emvire Plan.

Be~illning January 1. 2005. The Empire Plan Hospital Benefits Progrmn has two levels of benefits - network and non-network.

Network Bnefits
Network benefit~ apply when you use
hospitals. hospices and skilled nursing
facilities that participate in the Blue
Cross and Blue Shield A~sociation's

network. This is currently the largest
hospital network available in the United
States. Over 90 percent of hospitals
natioll\vide and every acute care general
hospital in New York State are now
network hospitals.

Remember to call The Empire Plan toll
free at 1-877-7-NYSHIP (1-877-769-7447)
and choose Empire Blue Cross Blue
Shield before a maternity or scheduled
hospital admission. within 48 hours
after ,m emergenl)' or urgent hospital
admission or for admission or transfer
to a skilled nursing facility. Wben you
call, customer service representatives
will direct you to a nehvork facility.

You continue to receive paid-in-full
benefits for inpatient hospital. hospice
or skilled nursing facility care at a
network facility. And, when you use a
network hospital. services provided by
an anesthesiologist. radiologist or
pathologist that are related to your
hospital service but billed separately are
paid in full under The Empire Plan
Medical Benefits Program. Please see
page :3. Outpatient hospital services
from a network hospital are sub,iect to
applicable copayment(s).

Alist of Empire P~lll network hospitals.
hospices and skilled nursing facilities
is available on the New York State
Department of Civil Service web site at
www.cs.state.ny.us.Click on Employee
Benefits. then on Empire Plan Providers
and Phanllacies. You can also call The
Empire Plan toll free at 1-877-7-NYSHIP
(1-877-769-7447) and choose Empire
Blue Cross Blue Shield.
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Non-network Benefits
If you. your enrolled spouse/domestic
partner or your dependent child choo;es
to use a non-network hospital, hospice or
skilled nursing facility for non-emergency
inpatient C<lre. The Empire Plan
reimburses you directly for 90 percent
of the charges. You pay the remaining
10 percent of the charges until you have
reached a coinsurdnce maximum of
$1.500. You. your enrolled spouse!
domestic partner and all your dependent
children combined each have an annual
coinsurance maximum (see below). You
are responsible for full payment to the
fucility. For outpatient C<Ire, you pay
10 percent or $75, whichever is greater,
up to the annual coinsurance maximum.

The annual coinsurance maximum
(out-of-pocket costs) for services at a
non-network fucility for either inpatient
or outpatient care is $1,500 for the
enrollee, $1,500 for an enrol1ed
spouse/domestic partner. and 51.500
for £111 dependent children combined,
Once your out-of-pocket expenses go
over $1,500 for the non-network
inpatient and outpatient care. The
Empire Plan pays 100 percent of non­
network charges. subject to applicable
outpatient network level copayment(s).

Reimbursement of Coinsurance
Maximum throu!h United HealthCare
After you have paid $500 out-of-pocket
for yourself. $500 for your enrolled
spousddomestic partner or S500 for all
enrol1ed dependent children. you may
file a claim with United HealthCare for
reimbursement of the next $1.000 in
coinsurance. Send a copy of your Empire
Blue Cross Blue Shield Explill1ation of
Bendlb showi ng you have paid $500
out-of-pocket cost~ along with the
completed claim form to the United
HealthCare address on page 11 of this
Heport Also, see page tl of this Report
and your Emvire Plan Certificate for
information about claims.

Network Benefits
at aNon-network Facility
Ifyou receive medically necessary
covered services at a non-network
facility when a network facility is
a\ailable, The Empire Plan provides
non-network coverage. However. the
Plan will approve network coverage level
under the following circumstances:

• \Vhen no network facility can provide
medically necessary services.

• \\11en no network facility is a\Tdilable
within 30 miles of your residence.

• \\rhen the admission is certified by
Empire Blue Cross Blue Shield as an
emergency or urgent inpatient or
outpatient admission.

Emergency or urgent care delivered
at a non-network facility is not subject
to the annual coinsurance. Payment
for medically necessary covered
emergency or urgent services received
in a non-network hospital is made
directly to you. You pay the emergenc)'
room copayment
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The Empire Plan
Benefit Changes Effective January 1, 2005

The Empire Plan
Hospital Benefits Pro,ram
$50 Copayment for Emergency Care

Beginning January 1. 2005, your
copayment for emergency care in a
hospital emergem.:y room is $50.
Tht: $50 copayment covers use of the
facility for emergency care and services
of the attending emergency room
physician and providers who administer
or interpret radiological exams.
laboratory tests, electrocardiogram
and pathology services.

You will not have to pay the $50
copayment if you are treated in the
emergency room and then admitted
at that time as an inpatient

$30 Copayment Per Outpatient Visit

Beginning January 1. 2005. your
copayment for outpatient sen~ces in
a network hospital or hospital extension
clinic is $30 for each visit where you
receive one or more of the follO\ving
services: surgery, diagnostic
radiology. dieJgnostic laboratory
tests. administration of DesferaJ for
Cooley's Anemia.

You will not have to pay this $30
facility copayment if you are treated
in the outpiltient department of the
hospital and then admitted at that
time as an inpatient

There continues to be no copayment
for the f()lIowing outrx1tient services
in a network hospital: chemotherapy.
radiation therapy. dialysis, pre-admission
testing/pre-surgical testing before
admission (l~ an inpatient.

$12 Copayment for Physical Therapy

Beginning January 1. 200S. your
copayment is $12 fix each visit to the
outpatient department of a network
hospital or hospital extension clinic for
physical therapy when covered under
the Hospital Benefits Program. Please
see your Enmire Phm L~rtiticate for
more information.

Hospital Extension Clinics

Effective January I, 2005, The Empire
Plan covers charges, including facility
charges. for certain hospital services
provided in a remote location of a
network hospital. This coverdge applies
to nehvork hospital owned and operated
on-site facilities and facilities not
physically 10cah.'C1 in the hospital
building, including ambulatory surgical
centers. The hospital must bill for the
service as part of the hospital's charges.

Your copayment for emergency care in
a hospital extension clinic is $50. Your
copayment for outpatient services in a
nehvork hospital extension clinic is $30.
You will not have to pay the emergency
care or outpatient services cOp<Jyment if
you are treated in the extension clinic
and it becomes necessary f()r the
hospital to admit you. at that time. as
an inpatient. Please see this page and
your Emoire Plan Certificate for details
about hospital coverage of emergency
care and outpatient services.

Non-network hospital benefits apply
to senl ices provided at extension clinics
in non-nehvork hospitals. However,
network benefit~ apply to emer~ency

care. PzJge 2 of this Report has more
information about network and
non-network hospitals.

The Empire Plao
Benefits Mana,ement Pro,ram
Hospital Coverage

~:ffective .Tc.rnuary 1. 2005. you will be
responsible for the full cost of any
inrx1tient hospital day determined to be
not medically necessary. Your Emoire
Plan Gzrtificate has information about
your right to appC<11 if you are charged
for inpatient days that can be
documented Zl~ medically necessary.

The Empire Plan
MedicallSlu!ical Benefits Pro,ram
$12 Copayment

Beginning January 1, 2005. you rxlY a
$12 copayment for services by Empire
Plan rxlrticip.:lting providers that are
subject to copayments. Such services
include office visits. office surgery,
radiology services. diagnostic laboratory
services. cardiac rehabilitation center
visits. urgent care center visits and
contraceptive drugs and devices
dispensed in a doctor's office. Your
copayment for services by ManClged
Physical Nehvork (MPN) providers is
also $12 as of January L 2005.

Anesthesiology, Radiology, Pathology

Begi nning January 1. 2005. if you receive
anesthesia radiology or pathology
services in connection with inpatient or
outpatient hospital services at an Empire
Plan ner.vork hospital, covered charges
billed separately by the anesthesiologist,
radiologist or pathologist will be paid in
full by United HealthCare.

Services provided by other specialty
physicians in an Empire Plan network
hospital continue to be considered
under the Participating Provider
Program or the Basic Medical Program.

Basic Medical Annual Deductiblt:: $225

For calendar year 2005. The Empire
Plan Ba~ic Medical Program annual
deductible for medical services
performed and supplies provided by
non-particirxlting providers is $225
for you. $225 for your enrolled spouse!
domestic rx1rtner and $225 tix all
covered dependent children combined.

Basic l\ledical Program
Coinsurance ~la'(imum: $900

The annual coinsurance mZtximuIT1
(out-of-pocket costs) under the Basic
Medical Program is $900 in 200S.

Benefit Chanqes continued on paqe 4
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Be1lefit Changes continued from page 3

Reduced Coinsurance Maximum

The following does not urmllj to Judges
(me! Justices.

The Bcl~ic Medical coinsurctnce maximum
of $900 will be reduced to $500 for
employees in or equated to a salarv
~rdde 6 or below as of January 1. 2005.

United HealthCare will automaticallv
apply the reduced coinsurdnce m<Lxi~um
to employees who meet the requirements.
The employee does not need to contact
the agency Health Benefits Administrator
to apply for the reduction.

Prostheses and Orthotic Devices

Effective January 1,2005. The Empire
Plan includes a nationwide network of
certified suppliers of prostheses and
orthotic devices under the Participating
Provider Program. \Vhen you use an
Empire Plan participating provider,
you have a paid-in-full benefit. with no
copayment. for prostheses and orthotic
de\~ces. The Empire Plan benefit
provides for a prosthesis or an orthotic
device meeting the individual's
functional needs. Replacements. when
functionally necessary. are also covered.
Participating providers will offer
adjustments to custom-fitted devices
and appropriate follow-up care.

If your need is ur~ent. and/or vou
are unable to travel to the pro~'ider's
office. some participating providers will
guarantee an appointment within three
days and will travel up to one hour
to your home. Ask the provider
directly or call United HealthCare at
1-877-7-NYSHIP (1-877-769-7447)
toll free.

Alist of Empire Plan prO\~ders of
prostheses and orthotic devices will
be aWlil,u)le on the New York St':lte
Department of Civil Service web site at
w\\'\\'.cs.state.ny. us before the end of the
year. Click on Employee Benefits and
choose Empire Plan Providers and
Pharmacies. Or. call United HealthCare
at 1-877-7-NYSHIP 0-877-769-7447)
toll free.

Prostheses and orthotic devices from
non-network providers are covered
under the Basic Medical Program.
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Externall\1iL'\tectomy Prostheses

Effective JanwlI)' 1. 2005. one single
or double external mastectomv
prosthesis per calendar veal' i; covered
in full under the Basic ~1edical
Progrcul1. This benefit has no
deductible. coinsurance or copayment.

Any sin~le external m<L~tectomv

prosthesis costing S1.000 or m~re
requires approval through the Home
C:lre Advocacy Program (HCAP). Call
HCAP toll free at 1-877-7-NYSHIP
(1-877-769-7447) and choose United
HealthCare before you purchase the
prosthesis. For a prosthesis requiring
approval. if a less expensive prosthesis
can meet an individual's functional
needs. benefits will be available for the
most cost-effective choice.

After purchasing a mastectomy
prosthesis. submit a completed claim
form to United HealthCare with the
original itemized receipt. (See address
on page 11 of this Report.) United
HealthC:lre will send reimbursement
for the prosthesis directly to }'ou.

The Empire Plan continues to cover
mastectomy bras under the Basic
J\ledical Program. Please see your
Emvire Plan Certificate for information.

Hearing Aids

Beginning January 1. 2005. under the
Basic Medical Program. coverage for
hearing aids. including evaluation. fitting
and purchase. increases up to a total
maximum reimbursement of $1,200 per
hC<lring aid. per ear. The increased
benefit is available once in anv four-veal'
period for each ear. For child,:en ag~ 12
years and under, the increased benefit is
avai lahl e once in any two-}'ear period for
each e':lr when the child's hearing ha'\
changed and the existing hearingaid(sl
no longer fills the need.

These benefib are not subject to
deductible or coinsurance.

The Empire Plan
Hospital Benefits Pro!ram and
MedicallSuryical Beaefits Proyram
Infertility Benefits Maximum

Beginning January 1. 2005. the lifetime
maximum tix certain infertility benefits.

c':llled Qualified Procedures. imTCases to
$50.000 per individual. This is an
increase from the $25.000 lifetime
m,Lxi mum. Ple<l.~e see your Empire Plan
Certificate and Empire Plan Renorts for
information about Empire Plan infeltilitv
benefits and Qualified Procedures. .

The Empire Plan
Mntal Health lid
Substance Abuse Profram
$12 Copayment for Outpatient
Substance Abuse Treatment

Beginning January 1, 2005. you pay
a $12 copayment for each visit to an
approved Structured Outpatient
Rehabilitation Progranl for substance
abuse. The copayment for an outpatient
mental health visit remains $15, To
qualify for benefits. all covered services
must be certified as medically necessarv
by VaJueOptions. .

550 Copayment for Emergency Care
for J\tental Health/Substance
Abuse Treatment

~:ffective January 1. 2005, your
copayment for emergency care in a
hospital emergency room is $50. You
will not have to pay this $50 cOp'wment
if you are treated in the emergency
room and then admitted at that time
(L~ an inpatient. When you receive
medically necessary covered services
from a non-network provider in a
certified emergency. the Program will
provide network covera6 e until vou canb .

be transferred to a network facility.

Substance Abuse Care
Lifetime J\1aximum
Effective January 1. 2004

The lifetime maximum benefit for
substance abuse care, including
alcoholism. under non-network
coverage is $250.000 for you. the
enrollee. and $250.000 for each of "our
covered dependents. This benefit i;
retroactive to January 1. 2004. The
previous lifetime maximum for
substance abuse care was $100.000.
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Basic Medical Provider
Discount Program Available October I, 2004

The tollowmg applies to enrollees ldlO

hal'e primary coverage through The
Emnire Plan.
Beginning October 1, 2004, The Empire
Plan includes a new program to reduce
your out-of-pocket costs when you use a
non-participating provider. This new
program, The Empire Plan Basic
Medical Provider Discount Program.
offers discount,; from certain physicians
and other providers who are not part
of The Empire Plan participating
provider network. These providers are
part of the IVluItiPlan group. a
nationwide provider organization
contracted with United HealthCare.

Providers in the Basic Medical Provider
Discount Program accept a discounted
fee for covered services. You will not be
billed for charges over the discounted
fee. Empire Plan Basic Medical Program
provisions apply. You must meet the

annual deductible. However. your 20
percent coinsurance is based on the
discounted fee, not the reasonable
and customary charges as under the
Basic Medical Program. So. you again
save on costs. Plus. you have no claims
to file. The provider will submit claims
for you and United HealthCare will pay
the provider directly. Your Explanation
of Benefits, which details claims
payments, \vill show the discount
applied to billed charges.

To find a provider in The Empire Plan
Basic Medical Provider Discount
Program. ask if the provider is an
Empire Plan MultiPlan provider or call
1-877-7-NYSHIP (1-877-769-7447) toll
free. choose United HealthCare and ask a
representative for help. You can also visit
the New York State Department of Civil
SCl'\lce web site at www.cs.state.ny.us.
Click on Employee Benefit,;. then on
Empire Plan Pro'viders and Pharmacies.

.6A.. United HealthCare has
IA'. mailed you a postcard with
M It a MultiPlan sticker. Plei.lse

U Pt-. place the sticker on your
New York Government Employee Benefit
Card. If you have not received the
postcard. you ~. call United HealthCare
at 1-877-7-NYSHIP (1-877-769-7447)
toll free and ask for one.

The Basic MediC<ll Provider Discount
Program will be especially helpful to
you when you or your dependent,; are
traveling or away at school in an area
where participating providers are not
easily av-dilable. With the addition of
this Program. you have another way to
manage your health care costs.

Centers of Excellence
for Cancer Program A\ailable October t 2004

If you or a covered dependent is
diagnosed with cancer. think about
using The Empire Plan Centers of
Excel1ence for Cancer Program.
The Program provides paid-in-full
coverage for cancer-related expenses
received through il niltionwide
network known a~ Cancer Resource
Services (CRS),

To participate in this voluntary
program. you must call The Empire
Plan toll free at 1-877-7-NYSHIP
0-877-769-7447). Press or say 1 for
United He<tlthCare and then press or
say 5 to connect to a Cancer Resource
Services nurse consultant. Or. call the
CRS toll-free number. 1-866-936-6002.
Nurses are avai lable from 8 a.m. to 8
p.m. Eastern time. Monday through
Friday excluding holidays.

CRS nur.;e consultant~ are experienced
cancer nurses. They C<ln (Ulswer your
questions. help you understand a uUlcer
diagnosis and cancer treatment options
and provide support if you or a family
member is diagnosed with cancer. CRS
nurses u1l1 also help you choose the best
physician and cancer center for
treatment of the specific kind of cancer.

When you use a Center of Excellence for
C,mcer. you receive paid-in-full benefits
with no copayment. The eRS network
includes many of the nation's Ie<lding
C<lnCer centers. Among them are
Memorial Sloan-Kettering QlI1cer
Center in New York City. Roswell Park
Cimcer Institute in Buffalo. cUld, in
Boston. Dana-Farber Cancer Jnstitute.
Brigham & Women's Hospital and
.Massachusetts General Hospital.

Ifyou choose to go to a Cancer Center
of Excellence located more than 100
miles from your borne, the Plan
will assist you and one travel companion
with expenses for travel, lodging and
meals. You C<ln find more information
about C,Ulcer Resource Services online
at www.urncrs.com. the CRS web site.

Since the Centers of Excellence for
Cancer Program is voluntary. you are
stil1 eligible for J~mpire Plan benefits
for your mediuIlly necessary cancer
treatment if you do not use the
Program. However. you must follow
the requirements of the Benefits
I\Ianagement Program and pay any
applicable deductible. coinsurance
and copayments.
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The Empire Plan
Prescription Drug Program

Copayment Ch,mges Effective January 1, 2005

Beginning January 1. 2005, The ~:mpire Plan Prescription Drug Program
includes generic. preferred brand-name and non-preferred brand-name drugs.
Your copayment amount depend'i on the drug and quantity prescribed and
where you till your prescription.

Supply Dispensed

Up to a 30-day supply
from a participating retail
pharmacy or through
the mail service pharmacy

31· to 90~ay supply
through the mail service
pharmacy

31- to 90-day supply
from a participating
retail pharmacy

Alist of the most commonly prescribed generic and preferred brand-name
drugs is on the New York State Department of Civil Service web site at
www.cs.state.ny.us.Click on Employee Benefits and choose your group specific
benefits. Or, call The Empire Plan Prescription Drug Progrom toll free at
1-877-7-NYSHIP (1-877-769-7447).

Generic Substitution

If your prescription is written for a brand-name drug that has a generic equivalent.
The Empire Plan continues to cover only the cost of the drug's generic equivalent.
If }'our prescription is written for a brand-name drug with a generic equivalent.
you pay the non-preferred brand-name copoyment plus the difference in cost
between the brand-name and generic drug, not to exceed the full cost of the drug.

Certain drugs are excluded from this requirement. You will be responsible for the
applicable preferred brand-name or non-preferred brand-name copayment.

Your Empire Plan Certificate hos information <!bout appealing the generic
substitution requirement.
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NYSHIP
Changes

Domestic Partner Eligibility

Effective January L 2005. to enroll a
domestic partner, you must be <IDle to
provide proof that you have lived
together and been financially
interdependent for at least six months.
Also effective January 1, 2005, there
is a one-year \\'aiting period from the
termination date of previous portner
coverage before you may again enroll
a domestic partner. Other eligibility
requirements apply. Please see your
NYSHIP General Information Book
and Empire Plan Reports for detaiL~.

Disability Retirement

If you receive a retroactive dis<IDility
retirement and have not continued
your coverage. call the Employee
Benefits Division at 518-457-5754
(Albany area) or 1-800-833-4344 to
a'ik about reinstating coverage.
Call as soon as you have the decision
on your dis<!bility retirement. You must
apply in writing for reinstatement of
your NYSHIP coverage.

Please see your NYSHIP General
Information Book and EmtJire Plan
Reports for more information <!bout
dis<!bility retireme nL

~1edicare and COBRA Coverage

If you become eligible for Medicare
after enrolling in COBR4.. your
COBHA coverage ends when you
become entitled to receive IVledicare
benefits. Your covered dependents
may continue COBR~ coverage for
the balance of 18 months from their
original COBHA-qualifying event.

Report continued on page 7
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Report continued from page 6

Questions and Answers
About New Benefits

•

•-
•
-
•

How will Iknow if my hospital is in
The Empire Plan network?
Empire Plan network hospitals are available on
the New York State Department of Civil Service
web site at W\Vw.cs.state.ny.us. Choose Employee
Benefits and then click on Empire Plan Providers and
Pharmacies. Or. you can call The Empire Plan toll free
at 1-877-7-NYSHIP (1-877-769-7447) and choose
Empire Blue Cross Blue Shield to ask a representative.

Is the hospital network access standard of within
30 miles of residence always based on my
permanent address?
Not neces.<;arily. For eXlIDlple, if you are temporarily
living in another location or have a dependent, such as a
college student who is residing at another location. the
Plan will approve network covenlge at a non-network
hospital if no network facility meets the access standard
based on the place of residence at that time.

Ifmy Empire Plan medical provider has privileges
on~ at anon-network hospilD1 and that is the
hospital I use, will I receive network or non-network
hospital benefits? What if my Empire Plan provider
sends me to anon-network hospifal for lab work?
Ifyou receive services at a non-nehvork hospital
and a network hospital is within 30 miles of your
residence, you will receive non-network benefits and
have out-of-pocket expenses. You will also receive
non-neh\'ork benefits if your provider sends you to a
non-network hospital for lab work when a network
hospital is within 30 miles of your residence.

Will I get reimbursed for non-network hospital
coinsurance amounts?
Yes. When your combined coinsurance payments for
services at a non-network facility are more than S500
for you. more than $500 for your spouse/domestic
partner or more than $500 for a1l enrolled dependent
children. you may send a completed claim t<lrm to
United HealthCare for reimbursement. You will be
reimhursed for the amount over $500, up to the non­
network hospitll coinsurance maximum of $1.500.
Any network level copaymt::nl'i paid at non-network
hospitals (emergency (are copaymentl do not count
toward the coinsurance maximum.

For example, you receive services at a non-network
hospital and have an out-of-pocket expense ofS400 in
coinsurance. You again go to a non-network hospital
in the same calendar year and pay another $400

•-
•-
•
•

coinsurance. You have a combined out-of-pocket
expense of $800. You can now submit a claim to
United HealthCare for reimbursement of $300.

How will I know if my prescription is for
ageneric or apreferred brand-name drug?
You'll find a list of the most commonly
prescribed generic and preferred brand-name
drugs on the Department of Civil Service web site
at W\\"A'.cs.state.ny.us. Choose Employee Benefits
and then your group-specific benefits. Or, you may
call The Empire Plan toll free at 1-877-7-NYSHIP
(1-877-769-7447).

Will my doctor know T~ Empire Plan
generic and preferred brand-name drugs?
The Empire Plan will provide doctors with the list of
most commonly prescrihed generic and preferred
brand-name drugs. But. it is your responsibility to
know if your drug falls into one of these categories.
Get the list from the web site or the Plan (see above)
before your doctor's appointment.

Does the Basic Medical Provider Discount
Program replace the Basic Medical Program?
No. The Basic Medical Provider Discount Program is
part ofthe Ba'iic r.ledical Program. You may still choose
to receive care under the Particifl.lting Provider
Program Or, you may choose non-participating
providers under the Basic Medical Program.

Why would I use the Basic J\tedical Proviler
Discount Program?
When a participating provider is not avail,d)le, or you
choose to go to a non-participating provider, the Basic
Ivledical Provider Discount Program (MultiPlan) can
save you money. After you meet your deductible. you
are responsible for 20 percent of the discounted fee,
Tht:: MultiPlan provider cannot ha~lt1ce hill you,

For example, you have met your deductible for the
year and receive services costing S200. The MultiPlan
discounted fee is $140. Your cost is $28 (20 percent of
the discounted fee). Plus, the providt::r submits the
claim for you and United HealthCare pays the provider,

In contm.st for the same $200 cost of services under
the Basic MediC<ll Progrutl1 for non-participating
providers, The Empire Plan pays $128 (80 percent of the
reasonahle <md customary charge of$160l. Your cost is
S72 (the difference between $200 and $128). And. you
mllst file the claim for rt::irnbursement yourself.

EPR-UCS-04-2 7
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Empire Plan Reminders
Claims Deadlines
March 31. 2005 (90 days after the end
of the calendar year) is the last day to
submit your 2004 c~ums to:

• United HealthCare for The Empire
Plan Basic Mediall Program, the
Home Care Advocacy Program
(HCAPl. and for non-network
physical medicine services

• ValueOptions for non-network mental
health and substance abuse services

• Express Scripts for prescriptions
fil1ed in 2004 at non-p.:1!'ticipating
pharmacies or without using your
New York Government Employee
Benefit C<lrd

If The Empire Plan is your secondary
insurer. you must submit claims by
March 31. 2005, or within 90 days
after your primary health insurance
plan processes your claim. whichever
is later.

You may submit claims later if it was
not reasonably possible to meet the
deadlines (for example, due to illness):
you must provide documentation.

Ask your agency Health Benefits
Administrator for claim forms, or call
1-877-7-NYSHIP 0-877-769-7447) toll
free and choose United HealthCare.
ValueOptions or Express Scripts.

Mail completed claim forms with
supporting bills, receipts and. if
applicable. a Medicare Summary Notice
or statement from your other primary
insurer to United HealthCare.
ValueOptions and/or The Empire Plan
Prescription Drug Program (Express
Scriptsl. Addresses are on page 11 of
this Report.

THE
EMPIRE

PLAN

Your piau is The Empire piau
The New York State Health
Insurance Program
(NYSHIP) provides
your health
insurance
benefit~

through The Empire Plan.
The Empire Plan is designed
especially for New York's public
employees and their families by the
State and employee unions.

In New York State. the Empire State,
you'l1 hear the word "Empire~ again
and again. even linked to other health
plans. The correct name of your health
insunmce plan is The Empire Plan.
The correct name means correct
benefit~. Tell your provider you're in
The Empire Plan for New York State
government employees.

The Empire pial NurseLinew

You can call The t:mpire Plan
NurseLine 24 hours a day. seven days
a \veek for health information
and support. Call 1-877-7-NYSHIP
(1-877-769-7447) toll free and press or
say 5 to talk with a registered nurse or
to reach The Empire Plan NurseLine's
H&llth Information Library.

For recorded messages on more than
1.000 topics. enter PIN number 335
and a four-digit topic code from The
Empire Plan NurseLine brochure. If
you do not have your brochure, ask
the NurseLine nurse to send you one.

de~Direet." " .
CUrrent fist· Ian providers
Dey:m:tment of Civil Service web

ny.us. Click on Employee Benefits
and then on re Plan Ptovider5'and Pharmacies.
This online list is updated regularly. You can .find
providers~ name or location and print your own list
of available pY<M~s., .

If ccessto the internet, call TheEl11>ire Plan at 1-877-7-NYSHIP
(1' Ifree to check ilybur provider ~ticipates in the Plan.
Printed directories will not ." .' automatically tothe homes of active
enrollees this year. If you woUld Ii to receive a printed Directory in the mail,
please return the postage~paid card we sentyou in September.
Remember: Always ask ifthe provider participates in The Empire Plan for
Ne\\' York State, government employees before you receive services.

Note: Il/jOli are corered under The Empire
Plan as an enrollee and as a dependent. /j01l
ma/j submit claims for reimbursement of
copa/jments to The Empire Plan as /jour
secondarlj insurer.

8 EPR-tJCS-04-2
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Bills
for SelVices

"Guaranteed Access"
to Network Benefits

The Empire Plan has three programs that guarantee network benefits are available
to you nationwide: the Home Care Advocacy Program (HCAP), the fI''Ianaged
Physical Medicine Program and the Mental Health and Substance .>\buse Program.
\\11en you follow each Program's requirements. you receive network benefib. the
highest level of benefits.

Ii you receive a bill for services you
think are covered under The Empire
Plan, call the telephone number of
the provider listed on the billing
statement. Explain that your health
insurance plan is The Empire Plan
for New York Stlte government
employees, Ask the provider to send
the bill to the appropri£lte Empire Plan
carrier, as follows:

Empire Blue Cross Blue Shield -
for inpatient and outpatient hospital
and related services, skilled nursing
facility care and hospice care.

United HeaJthCare -
for medical coverage. laboratory
charges, free-stmding ambulatory
surgical centers, home care,
chiropractic treatment and
physical therapy.

\%en you use a participating
provider, you pay the provider your
copayment for covered services and
United HealthCare pays the provider
in accordance with the schedule of
allowances, You do not have to pay
the participating provider for the
remaining charges,

ValueOptions -
for mentll health and substance
abuse care. including alcoholism.

Please sec "Empire Pklll Carriers
and Programs" on page 11 of this
Report for carrier addresses. If. after
yOll have spoken to the provider, you
continue to receive a bill yOll know
h,Ls been paid by The Empire Plan.
call1-877-7-NYSHIP (1·877-769-7447)
and choose the right carrier to report
the billing.

Home Care Advocacy Program
To receive HCAP network benefits for
home care services. durable medical
equipment and supplies. you must:

• Call The Empire Plan toll free at
1-877-7-NYSHIP (1-877 -769-7447)
and select United HealthCare.
then the Horne Care Advocacy
Program/' and

• Receive precertification of your home
care and or equipment/supplies from
United HealthCare. and

• Use an HCAP-approved provider
for covered services andlor
equipment/supplies.

*Exception: For diabetic supplies
(except insulin pumps and ~ledijectors)

or ostomy supplies. contlet the
HeAP network providers directly
and toll free: National Diabetic
Pharmacies (NOP). 1-888-306-7337
for diabetic supplies. (For insulin
pumps and Medijeetors, you must
call HCAP for authorization.) Byram
Healthcare Centers, 1-800-354-4054
for ostomy supplies.

l\lanaged Physical Medicine Program
To receive network benefits for
chiropractic treatment and physical
therapy. you mllst use a Managed
Physical Network (MPN) network
provider for medically necessary
services. You are not required to
call MPN before your visit. You may
contlct a provider directly and ask
if the provider is in the network. Or,
you may call The Empin: Plan toll free
at 1-877-7-NYSHIP 0-877-769-7447)
and choose United HealthCare. United
HealthCare will help you find an MPN
network provider.

If there are no network providers in
your area. MPN will arrange for you to
receive medically neces.sary services
with network benefits. You will pay only
your copayments for each visit. But.
you must call United HealthCare before
you receive services and you must use
the provider with whom MPN has
arranged your care.

l\lental Health and
Substance Abuse Program
To receive nehvork benefits for
mental health or substlnce abuse
care. including care for alcoholism.
you must call The Empire Plan toll free
at 1-877-7-NYSHIP 0-877-769-7447)
and choose ValueOptions before you
seek treatment, and you must use a
provider ValueOptions recommends.

If there are no nehvork providers in
your area. ValueOptions will arrange for
you to receive medically necessary
services with nehvork benefits from a
non-nehvork provider or facility. But.
you must call ValueOptions before you
receive services and you must use the
provider with whom ValueOptions has
arranged your care.

For l\lore Information
Please see your Empire Plan Certificate
for more information about the Home
Care Advocacy Program. the Managed
Physical Medicine Program and the
Mentll Health itlld Substance Abuse
Program and for requirements in
emergency situations. Hemember: If
you follow program requirements. yOll

are guaranteed network benefits. the
highest level of coverage.

EPR-UCS-04-2 9
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NYSHIP
Reminders

Medicare Elrollment
NYSHIP (Empire Plan) provides
primary coverage (pays first) for you.
your enrolled spouse and other covered
dependents while you are an active
State employee. regardless of age
or disabili~"

There are exceptions: Medicare is
primary for ill1 active State employee or
dependent \\~th end stage renal dise~e

(30 or 33 months waiting period appltesl
and for an actiw State employee's
domestic partner who is age 65 or over.
The active employee or dependent with
end stage renal diseilSe must enroll in
~lediulre Parts Aand B. The domestic
partner must have Medicare Part., Aand
B in effect when first eligible at 65.

If you are planning to retire or
otherwise leave State service and you or
vour spouse is 65 or older. or under 65
~md entitled to Medicare because of
disability, contact your local Social
Security office three months before

10 EPR-UCS-04-2

active employmtnt ends to enroll in
Medicart Parts Aand B. After you leavt
the payroll. Medicare pays primary to
The Empire Plan for a disabled enrollee
or dependent, regardless of agt. Be sure
to t:11k with your agency Health Benetlts
Administrator if your spouse or
dependent is under 65 and disabled at
the time you leave the payroll.

T\','O publications. What NYS Retirees
l\'eed to Know About Medicare and
l\'YSHIP and Medicare for Disabilitlj
I?etirees, have more details. Ask your
agency Health Benefits Administrator
for copies when you are planning to
retire or leave State service,

Please also see your t\"(SHIP General
Information Book for more information
about Medicare and NYSHIP.

COBRA enrollees: See rage 6 ofthis
Report and ljour Januarlj 2004 Emrire
Plan Report for imp011ant information
about Medicare and COBRA.

The Empire Ran Report is published by the
Employee Benefits Division of the Slate of
New York Department d Civil Service. The
Employee Benel1ts Division administers the
New York State Health Insurance Program
(NYSHIP). NYSHIP prO','ides ycur health
insurance benclits thrcugh The Empire Plan.

NIfIJp
NewY(f\(S1:IIefudlh~ Pnw.II11

State ci New York
Department of Civil Service
Employee Benefits Division

The State Campus
Albany. New York 12239

518-457-5754 (Albany area)
1-800-833-4344

(U.S,. Canada. Puerto Rico. Virgin Islands)
www.cs.state.ny.us
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The Empire Plan Carriers and Programs
To reach any of The Empire Plan carriers, call toll free 1-877-7-NYSHIP (1-877-769-7447).
The one number is vour first step to Empire Pla,n information. Check the list belm\! to know which carrier to select.
When you call 1-877-7-NYSIlIP, listen carefully to your choices and press or say your selection at any time during the
messdge. Follow the instructions and you'll automatically be connected to the appropridte carrier.

The Empire Plan Hospital Benefits Program
Empire Blue Cross Blue Shield, ,VeIL' York State Seroice Center, P.O. Box 1401. UllIrch S'treet S'tation, ,\lew yc)rk.
iVY HX)()8-1401. Web site: v.'Ww.empireblue.com. Call for information regarding hospital and related services.

YOU Benefits Management Program for Pre-Admission Certification
ciFfT You must call Empire Blue Cross Blue Shield before a maternity or scheduled hospitll admission.. within 48 hours

after an emergency or urgent hospital admission, and before admission or transfer to a skilled nursing facility.

Centers of Excellence for Transplants Program
You must call Empire Blue Cross Blue Shield before a hospital admission for the following transplant

'-----===---J surgeries: bone marrow, peripheral stem cell, cord blood stem cell, heart, heart-lung, kidney. liver, lung and
simultaneous kidney-pancreas. Call for information about Centers of Excellence.

The Empire Plan MedicaVSurgical Benefits Program
Umled HealthCare Insurance Company ofNew y'ork. P.O. Box 1600, [{ingston, NT 12402-1600. Web site: .www.myuhc.com.
Call for information on benefits under Participating Provider, Basic Medical Provider Discount and Basic Medical
Programs, predetermination of benefits. claims and participating providers.

Managed Physical Medicine ProgramlM.PN
Call United HealthCare for information on benefits and to find MPN network providers for chiropractic
treatment and physical therapy. If you do not use MPN network providers, yOll wi II receive a significantly
lower level of benefits.

Benefits Management Progrnm for Prospective Procedure Review of MRI
CALL You must call United IIealthCare before having an elective (scheduled) Magnetic Resonance Imaging (MRl).

~
Home Care Advocacy Progrnm (HCAP)

lPsV You must call United HealthCare to arrange for paid-in-full home care services, enteral formulas and/or
C L durable medical equipment/supplies. If you do not follow HCAP requirements, you will receive a significantly

lower level of benefits. Beginning January 1, 2005, you must also call United J-IealthCare for IICAP approval of
an external mastectomy prosthesis costing $1,000 or more.

Infertility Benefits
You must call United HealthCare for prior authorization for the following Qualified Procedures, regardless of

'---'==---J provider: Assisted Reproductive Technology (ART) procedures including in vitro fertilization and embryo placement.
Gamete Intra-Fallopian Transfer (GIFT). Zygote Intra-I;'allopian Transfer (ZIFT), Intracytoplasmic Sperm Injection
(ICSI) for the treatment of male infertility, assisted hatching and microsurgical sperm aspiration and extraction
procedures; sperm, egg and/or inseminated egg procurement and processing and banking of sperm and inseminated
eggs. Call United IlealthCare tor information about infertility benefits and Centers of Excellence.

Centers of Excellence for Cancer Progrnm
You must call United HcalthCare to participate in The Empire Plan Centers of Excellence for Cancer Program.

~;==:::::: The Empire Plan Mental Health and Substance Abuse Program
ValueOptiorzs (administrator for GH/), P.O. Box 118. Trolj, Nell' York 12181-0118. You must call ValucOptions

'----===---J before beginning any treatment for mental health or substmce abuse, including alcoholism. If you do not
follo\v ValueOptions requirements. you will receive a significantly lower level of benefits. In a life-threatening
situation, go to the emergency room. Call within 48 hours of inpatient admission.

The Empire Plan Prescription Drug Program
EX'press S"cripts (administrator for ClGNA). RO. Box 1180. TrOlj. N}' 12181-1180. You must have prior authorization for:
Amevive, Aralast. Aranesp, Caveried. Cerezyme, Cialis. Edex, Enbrel. EpogervProcrit. Genotropin. Humatrope. Humira.
Immune Globulins, I\ineret. Lamisil, Levitra. Muse. Norditropin. Nutropin, Prolastin. Protropin, Pulmozyme. Raptiva.
Remicade. Saizen. Serostim, Sporanox, TheraCysffice. Viagra, Xolair. Zemaira. For the most current list of prior
authorization drugs. call The Empire Plan or go to \\o\vv.'.cs.state.ny.us and click on Employee Benefits.

The Empire Plan NurseLineSM
Call for health information and support, 24 hours a day. seven days a week. To listen to the Health Information Library.
enter PIN number 335 and a four-digit topic code from The Empire Plan NurseLine brochure.

Teletypewriter (TTY) nu mbers for callers when using a TTY device because of a hearing or speech disability:
Empire Blue Cross Blue Shield ••••.••.••.••..•..•.•....•••••...••..•..•••••...••••.••.•••.•.••••.••••TTY only: 1-800-241-6894
United HealthCare ...•.••..........•..•.•...•....•••••.••........••.•...•..•...............•...••...•........TIy only: 1-888-697-9054
"alueOptions•............••...•.............. '0 TTY only: 1-800-334-1897
The Empire Plan Prescription Drug Program TTY only: 1-800-840-7879

EPR-UGS-04-2 11
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State of New York
Department of Civil Service
Employee Benefits Division
The State Campus
Albany, New York 12239
www.cs.state.ny.us
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It is the policy of the State of New York Department of Ci\;1 Sen;ce to provide reasonable accomrmdation to ensure effective communication d
information in benefits publications to individuals with disabilities. These publications are alsoamilable on the Department of Civil Service web site
(lAww.cs.state.ny.us). Click on Employee Benefits for time~' infom1atvn that meets uni\'ersal accessibility standards adopted by New '!'ark State
for NYS Agency web sites. If yOll need an auxiliary aid or service to make bendits information available to you, please contact yaH agency Heallh
Benefits Administrator. COBR-\ Enrollees: Contact the Employee Bendits Divisvn at 518-457-5754 (Albany area) or 1-800-8:13-4:144 (U.S., Canada,
Puerto Rico. Virgin Islands).
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Auual Notice of Mastectomy aid Reconstructive Sur,ery Buefits
The Empirt Plan covers inpatient
hospital care for lymph node
dissection, lumpectomy and
ma.<..tectomy for treatment of breast
cancer for as long as the physician
and ~~tient determine hospital ization
is medically necessary. The Plan
covers all stages of reconstructive
breast surgery following mastectomy.
including surgery of the other breast
to produce a symmetrical apptarance.
The Plan covers treatmtnt for
compliQJtions of mastectomy,

12 EPR-UCS-04-2

inel uding lymphedema. Prostheses
anu IWLstectomy bras are also covered.

Call United HealthCare toll free at
1-877-7-NYSHIP (1-877-769-7447)
if you have qut::stions about your
coverage for implants. breast forms
or othtr prostheses related to breast
cancer treatment.

Ernpirt Plan Benefits Managemtnt
Program requirements apply.
See your Emnire Plan Certificate
and £'moire Plan Renorts.

Losing
Coverage?

Healthy NY is a State-sponsored
program designed to make affordable,
comprehensive health insurance
aVailable to eligible individuals
without other coverage. Ifyou knmv
someone \\'ho needs health insurance,
such as a dependent child who is
losing coverage because of age or
graduation. Healthy NY may meet
this person's needs. Healthy NY is
available through itny HMO in New
York State. For more information and
an appliQltion: ContzJct an HMO. QIII
1-866-HEALTHYNY 11-866-4:12-5849)
toll free or visit the Wtb site
www.HealthyNY.com.
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Exhibit L - Empire Plan Report for Judges, Justices and Nonjudicial Employees of the Unified Court System, Jan. 2004   (R170-R175)

For JllDGES, DTICES AND NONJUDICIAL EMPLOYEES
OF THE UNIFIED OJllRT SlSTEl\loftht' State of New York
And for their enroDed Dependents
andfor COBRA Enrollees with their Empire Plan Benefits

Benefit News continued on page 2

TIle Basic :Lvtedical coinsurance maximum
may be reduced to $500 for calendar year
2004 for nonjudicial employees earning
$24.657 or less in full-time base annual
salary as of.April 1, 2002.

To be eligible for the reduced coinsurance
maximum, the employee must meet the
criteria for head ofhousehold and sole
\wge earner in the fumily. C.ontact your
agency Health Benefits Administrntor to
apply for this reduction.

Empire Plan
Prescriptio1l Dru, Pro, ram
P1ior AlIthoJizatioll

lOU must have prior authorization for
certain drugs to receive Empire Plan
Prescription n'ug Program benefits.
111e prior authorization list is updnted
periodically. Please see page 156 of
the Empire Plan Certificate section
ofthis Report for a list ofdrugs
requiring prior authorization. For the
most current list ofdrugs requiring prior
authorization. call the Empire Plan toll
:fi'ee at 1-877-7-N'r:SIllP (1-877-769-7447)
and choose Express Scripts. Or, go to
the New York State Department ofCivil
Senice Web site at wvvwcs.state.ny.us
and click 011 Employee Benefits.

U1Iited HealthCare
Medical (overate
Anllual Demlctible
lIld Coinsurllice rtllximmn

For calendar year 2004. the Flnpire Plan
Basic Medical Program annual deductible
for medical services pelformed and
supplies prescribed by non-participating
providers remains $185 for you, $185 for
your enrolled spouse/domestic partner
and $185 for all covered dependent
children combined.

lOU must meet the deductible before
Ulited HealthCare can pay Rlsic ~dical

benefits for your claims. TIle Rlsic ~Edical

annual deductible cannot be combined
with the :Mmaged Physical rVEdicine
Program annual deductible for non­
network senices or with the :Mental Health
and Substance •.1buse Program annual
deductibles for non-network services.

TIle annual coinsurance maximulll
(out -ot:pocket expenses) under the
Basic :Medical Progrmn remnins $776
in 2004. After you and your covered
dependents. combined. rench the
coimurance mnximum, lhited HealthCare
\vill reimburse you 100 percent of the
reasonable and customary amount. or
100 percent ofthe billed amount.
whichever is less. tor covered service;.
You will still be responsible for any
charges above the reasonable and
customary amount and tor any penalties
under the benefits management prognuns.

Empire Plan
Bei1efitNe~

BrPre Ran Pt A Gance

R<J"Ining fa- R:tirerrent
!'eN Ekd<Icertificde

S
6

Ask for Empire pial
Pa.rtidpati1t Providers
\'hlen you use participating
pro"iders, you cut d<m11 on costs
to you and the Empire Plan.
Participating providers do not
automatically send you to
another participating provider,
laboratory or center. And, they
might not send your tests to a
participating laboratory. Thll
your provider you \Wilt to use
Empire Plan participating
providers \,henever possible.
Al\\''3Ys check with the provider
directly before you receive
services. Or, caJlI-877-7-N'r:SHIP
(1-877-769-7447) toll :fi'ee and
choose United HealthCare. Or,
visit our Web site at
~~cs.state.ny.us. Click on
Employee Benefits and then
Empire Plan Providers.

.11 Uil I~,oll
1-2 Benefit News
z -3 8Tpire Ran R3l1nders

3 N'tSHP R3l1nders
4 Oaims Ceadines

NYSHPGnera
Infamatioo Bo:k a1d
8Tpire Ran Certificate
Amendrrents
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Benefit News continued from page 1

l\iuulatory Generic Substitution

Ifyour doctor mites a prescription ~or

a brand-name drug that has a generIC
equivalent you pay a $15 copay1l1ent
plus the difference in cost bet\\'een the
brand-name drug and its generic

EmpirePlan
Renlinders

equivalent. However. the follo\\lng
brand-name drugs are excluded D'om
mandatory generic substitution:
Coumadu~. Thlantul. L'UIOxlll.
Levothroid. ~soline. Premarin.
Sio-Bid. S)llthroid. Tegretol. You pay

only your $15 copay1llent for these
brand-name drugs. lheo-Dur has been
removed fi'om this list because it is no
longer manufuctured.

1-8 "'7"'7 -7-Nl~HIP (1-8'7 "7 -769-7447)
is the one toll-:/i'ee number to call for
the Empire Plan carriers.

Call 1-87 "'7_7_NlSHIP to connect to:

II
. 0 Ulited HealthCare for

medical/surgical benefits
and claims. outpatient MRIs.
the Home Care Advocacy
Program (HCAP), Infertility
Centers ofExcellence and
the 1111laged Physical
Medicule Program

II
_0 Empire Blue a·oss Blue

, Shield for hospital b~l~fits

and claims. pre-admlsslOIl
certit1cation ofinpatient
hospital admission and
skilled nursing tacility
admission and Centers of
Excellence for llansplants

11
0 \alueOptions for mental

" - health and substance abuse
benefits and claims.
authorization ofservices
and referrals to net\\'ork
pro"iders

II
. ·Express Scripts tor the

, Empu'e Plan Prescl:ip~ion.

Drug Program. !\tul Sen1ce
Pha;macy and ONECARD Rx

II
, 0 lhe Empire Plan

I NuseLine", for health
information and support

-A
~

1-877 -7-NYSHIP Hospital Olltpatint Tests
:MlIlY diagnostic services are provided in
the outpatient department ofa hospital.
Some examples are mammograms. chest
X-rays. stress tests. colOlloscopies. rvnus
and blood tests. \\hen you are physically
present in the outpatiellt department of
a hospital for a diagnostic test, you pay
a $25 cop3)1llent fOl' charges billed by
the hospital for the test. If the test
results are interpreted by a hospital
employee or an agent ofthe hospital
(such as an independent laboratory
under contract with the hospital). and
those charges are billed by the hospital.
your OIle c~paY1llent covers these
services as well. Empire Blue O-oss Blue
Shield reimburses the hospital directly
for any balance.

Howe\\;[. Ul many cases, the results of
tests perfollued in the olltpatient
department ofa hospital are interpreted
bvan independent physician. not a
I{ospital employee or agent These
physician charges are covered by Ulited
HealthC3re under either the Participating
PrO\ider 01' Basic ~Edical Programs:

• Ifthe physician interpreting the
test results is an Empire Plan
participatulg provider. you have no
addit ional out-ot:pocket expense.
Ulited HealthC3re reimburses the
prO\ider directly for the sen,.ice.

o Ifthe physician interpreting the test
results is not an Empu'e Plan
participatulg provider. you are
responsible tor paying the provider
and submitting a clauu to Ulited
HealthCare fOl: consideration under the
Basic l\Edical Program. subject to
deductible and coinsurance.

Your $25 copayment tor hospital
outpatient tests also covers use ofthe
facility for outpatient surgery perfOl'med
011 the same day. However. ifyour
surgery is performed by an independent
physician. not a hospital employee or
agent, physician charges are covered
u~lder either the Participating Pro\ider
or Basic Medical Program.

Parfici,afil, Previder Directory
\lkmailed the 2003Em]ire Plall
Pwticipating Prm'ider Directory to
enrollees (ktober through NOwimber.
Ifyou havwl: received your Directory,
ask your agency Health Benefits
Administrator foc a c'YY.

lUU can find a regularly updated list
ofFmpire Plan providers on the
Newlbrk State Department ofCivil
Service Web site at \\Ww.cs.state.nyus.
Click on Employee Benefits and then
on Empire Plan Providers. Or, call
Ulited HealthCare at 1-877-7-NiSHIP
(1-811-769-1447) toll free and press
or say 1to check ifyour prO\~der

participate! in the Plan.

Rauember: AI\wys ask ifthe provider
participat~ in the Empire Plan fOI' New
'tDrk go,~mmtut employees before you
receiw services.

'tDu are not guaranteed acc~s to a
Ulited HealthCare participating
pro,~der in ewry specialty in ewry
geographic area lUU lI'e, hmrever,
guaranteed access to nehwrk benefits
under the Mnaged Physical Medicine,
Home Care Admcacy lIld M~ntal

Health and Substance Abuse Programs
ifyoll follow program requirenlents.

2 EPR-LJ:S.04-1 Rem inders continued on page 3
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Annual Notice of Mastectomy and Reconstructive Sur1ery Benefits

Rem inders continued from page 2

the Empire Plan Nurseline\M
IOU can call the Empire Plan NurseLine
14 hours a day, se"~l days a week for
health information and support. Call
1-877-7-NYSHIP (1-877-769-7447) toll
fi-ee and press or say 5 to talk with a
registered nurse or to reach the Empire
Plan NmeLine's Health Information
Librmy.

For recorded messages on more than
1,000 topics, enter PIN number 335 and
a tour-digit topic code :!i'om the Empire
Plan NurseLine brochure. If you do not
have your brochure, ask the NurseLine
nurse to send you one.

NrSillP
Renlinders

"Other Childrn" Eli1ibilit,
Ifyou are caring for a child \\f1O is not
your natural child, legally adopted child
or dependent stepchild, this child may
be eligible for NYSHIP health insurance
covet'age as your dependent. To be
eligible, the "other child" must be
unmalTied and under age 19, reside
permanetltly in your home and be
chiefly dependetlt on you. You must
have assumed legal responsibility in
place ofthe parent. You must also vet'ifY
eligibility and provide doclUnentation
\\hen you enroll the child and every two
years thet·eaftet·.

Contact your agenC)' Health Benefits
Alministrator to enroll an "other child"
or for more information about eligibility.

Release of Health Information
to Representatives
TIle tederal Health Insurance Portnbility
and !ll:countability Act of1996 (HIPAA)
includes national standards to protect
the pri\'acy ofpet'sonal henlth
intonnation. Following these stmldards,
the Einployee Benefits Di\'isioll limits
the use and disclosure ofindividual
health infol1l1ation. Persons representing
a NlSHIP etlrollee may need to meet
cel1nin requirements before the Division
can gi\e personal information.

1he Empire Plan covers inpatient
hospital care for lymph node
dissection. lumpedomy and
mastectomy for treatment ofbreast
cancer for as long as the physician and
patient determine hospitalization is
medically necessary. TIle Plan conn
all stages ofreconstructive breast
surgety follO\\ing mastectomy,
including surgery ofthe othet· breast to
produce a symmetrical appearance,
TIle Plan also covers treatmetlt for
complications ofmastectomy,
including lymphedema. Prosthetics

Separated spouses co~red under
NYSHIP may receive infonmltion about
themselves. Former sponses may not
receive infOlluatiOll about the enrollee,
but. ifthey are on file in the Division as
the child's personal representative, may
get infonnation about a dependent child.

Parents wanting intormation about
adult cllildren with COBRAcoverage
must have a health care pro>..y, power of
attorney, a court order. proofthat the
enrollee is incapacitated or an
authorizat ion form (available tl"om your
agency Health Benefits Administrator)
signed by the adult child.

i"llult children asking for information
about a parent must have a health cm'e
pro>..)', power ofattorney, a court order,
proofthat the enrollee is incapacitated
or an authorization form (available
D'om your agency Health Benefits
i~lministrator) signed by the parent.

Ifyou have questions abollt HIPAAand
the release ofpersonal health
intollnatioll, ask your agency Health
Benefits Administrator. :More HIPM
details and the Division's authorization
torm are also available on the New York
State Department of Civil Service Web
site. \\Wwcs.state.ny.us. Click on
Employee Benefits. 11H~n choose HIPAA
Pri,,~C)' Information.

and mastectomy bras are covered
under the Basic IV~dical Program.

Call United HealthCare toll fi-ee at
1-877-7-NlSHIP (1-877-769-7447)
ifyou have questions about your
cO\~rage for implants, breast forms
or other prostheses related to breast
can cer treatment_

Empire Plan Benefits Management
Progrmn requirements apply.
See your Empire Plau Certificate
and Empire Plan Reports.

Medicare General Enrollment
Ifyou or your depetldent is eligible for
primary Medicare coverage because of
etld stage renal disease or domestic
partner status and did not
etlroll in ?vJed icare
\..hetl first
eligible,
you
must
sign up
during
the
:rvJedicnre general
enrolhuetlt period,
Janu3l)' 1 to March 31, 2004.
Contnct your local Social Security office
or cnll 1-800-771-1113 to etlroll.
NlSHIP requires you and your covered
depetlClents to be enrolled in l'vfedicare
Parts Aand B \..hen first eligible
tor ~'Jedicare coverage that pays
primmy to NYSHIP.

Page 5 ofthis Report has more
information about Medicnre. Also, see
the :Medicare section ofyour 1VYSHIP
<XI/era! InJorma/ioll Book.

s:R-LX:S04-1 3
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Claims Thadlines
Claims Deadlines
M1rch 31, 2004 (90 days 3fter
the end ofthe calendar year)
is the last day to submit
your 2003 claims to:

• Ulited HealthCare for the
Empire Plan Basic :Medical Program. the
Home C~re Aivocacy Program (HeAP). and
fa' non-neh\uk physical medicine services

• \blueOptions for non-network mental
health and substance abuse services

• Express Scripts for prescriptions filled in
2003 at non-pmticipating pharmacies or
without using your New YOrk Go\~rnment

Employee Benefit Card (Does not app~v to
employees represented by Ql'U Sen-ice
FOnllll, Local 3(0)

Ifthe Empire Plan is your secondary insurer.
voumust submit claims by March 31, 2004,
~, '''ithin 90 days after your primary health
insurance plan processes your claim.
,\lliche\er is later.

lOU may submit claims later ifit was not
reasonably possible to meet the deadlines
(for example. due to illness): you must
provide documentation.

Ask your agency Health Benefits
Administrator for claim forms, or call
1-877-7-N1SHIP (1-877-769-7447) toll
1i'ee and choose Ul it ed HealthDre,
\'cllueOptions or Express Scripts,

:Mail completed claim forms with
supporting bills, receipts and. ifapplicable,
a l\1edicare Summmy Notice or statement
:Ii'om your other primary insurer to:

• Ulited HealthCare
PO. Box 1600
Kingston. New York 12402-1600

• \3lueOptions
PO. Box 778
1l"oy, New York 12181-0778

• Empire Plan Prescription n'ug Program
(Express Scripts)
Claims Reviewlilit
PO. Box 1180
11"oy, Ne\v\ork 12181-1180

NJte: Ifyou are covered under the Empire Plan as
an enrollee and as adependent, you may subm It
clalmsfor reimbursement ofcopaym ents to the
Empire Plan as your secondary insurer.
4 EPR-U:S-04-1

Qs and As About Claims
Should I save my claims for the entire
year 31ld then submit them?
IOU can submit your claims for
reimbursement any time after you
recei\\lnon-network servic~. alt pay
attention to the claims deadlines
explained on this page. And. remember:
You must meet any annual deductibles
before the Empire Pial will reimburse
any ofyour non-network claims. Your
Empi,t> Plan Certificate has more
information about filing claims.

\v11at is a deductible?
Adeductible is the amount you pay for
covered e..xpenses each calendar yem'
before benefits will be paid under the
Empire Plml Basic Medical Program.
and for nOJ1-net'\Qrk physical
medicine services and non-net\wrk
mental health and substance abuse
services. You must meet your
deductible before your claim cml be
considered fOJ' payment. TIlere m'e
separate deductibles for the Basic
:Medical Program, for non-network
physical medicine services, and for
non-network mental health and
substmlce abuse services. See your
Empire Plml Certificate for more
information.

Does my doctor or other provider have
to fill out mv claim fOlln for United
HealthCm'e ~r 'klueOptions?
Ifyou use a participating or network
provider. your provider '''ill submit
claims and receive direct
reimbursement. You pay only your
copayment(s). ifany, and you have
no claim forms to me.

Ifyou use a non-participating
provider. ask the proloider to fill in
all the information asked for on the
claim form and sign it. Ifthe provider
hasn't filled out the fOJ·m. and yOIl
submit bills. the bills must include
all the information asked for on the
claim form. Uhenlise, your claim
"ill be delayed.

If! use a non-pm·ticipating pharmacy,
\\hat portion ofthe cost of a
prescription will I get back')
In ahllost all cases. you "ill not be
reimbursed the total mllount you paid
for the prescriptiOJl. Ifyonr
prescription ,ws filled with:

• Ageneric cb'ug. a brand-name
drug with no generic equivalent.
or insulin, you will receive up
to the mllount the program would
reimburse a participating pharmacy
for that prescription less your
copayment

• Abrmld-nmlle ch'ug with a generic
equivalent (other than ch'ugs
excluded fh)llll\'JandatOlY Generic
Substitutiml. Please see page 2 of
this Report.). you will receive up to
the amount the program ,wuld
reimburse a pmticipating pharmacy
for filling the prescription "ith that
ch'ug's generic equivalent less your
copayment

Dlll-877-7-NXSHIP (1-877-769-7447)
toll fi'ee and choose Express Scripts to
find a pmticipating pllaJ'macy \\hen
you 're a\Io<l)' :Ii'om home or in an
emergency situation.

\~11at if Illy claim is denied?
Ifa claim for benefits is denied in
whole or in part. you may submit ml
appeal in ,witing to the appropriate
cmTier. (please see the addresses on
page 157 ofthe Book/Certificate
section ofthis Report.) 1his request
fOI' review must be sent v.ithin 60 days
after you receive notice ofdenial. If it
,ws not reasonably possible to meet
the deadline (for example. due to
illness), you may submit your request
later: you must provide
documentation. Your Empire PlmJ
CertifjcnJe has more information
about claims and appeals.

Report continued on page 5
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Report contmued from page 4

Planning for
Retirement

Chan!in, Your Health Insurance piau
.~ an active employee, you may change
your health insurance plan once each
year during the annual q>tion 1l'ansfer
Period at the end ofthe year. When you
retire. you may change your health
insurance plan once at any time during a
twelve-month period, for anv reason. ­
TIlis new policy applies to State and
Participating Employer retirees. vestees.
dependent survivors and enrollees
co\-ered under preferred list provisions
and CDBRAenrollees with their benefits.

You may choose to change plans ",hen
you retire. Ifyou \VcIllt to change your
health insurance plan to be effective as
you begin your retirement. see your
agency Health Benefits Administrator
before your last day on the payroll.

Ulder certain circumstances. active
employees may change plans outside
the Option TI'ansfer Period and retirees
may change plans more than once in a
h'-elve-month period. Please see vour
NYSHIP General hl/ormatioll B;;k for
details. l\nd, talk to your agency Health
Benefits Administrator.

Medicare Enrollment
NYSHIP (Empire Plan) pro\~des primllly
coverage (pays fU'st) for you. your
enrolled spouse and Otll~' co;ered
dependents \\hileyou are an active State
employee, regardless ofage or disability.

TIlere are exceptions: IHedicare is
primary for llli active State employee or
dependent with end stage renal disease
(mliting period applies) and for an
active State employee's domestic
partner who is age 65 or over. TIle
active employee or dependent vvith end
stage renal disease must enroll in
l\Jedicare Parts Aand B. TIle domestic
partner must have :Medicare Parts Aand
B in effect ,\ilen first eligible at 65.

Ifyou are planning to retire or
othen\1Se leave State senice and you or
your spouse is 65 or older, or und'er 65
and entitled to :Medicare because of

disability, contact your local Social
Security office three months before
activ"e emplo}1llent ends to enroll in
Medicare Parts Alllld B. After you
leave the payTolL Medicare pays
primary to the Empire Plan for a
disabled enrollee or dependent.
regardless ofage. Be sure to talk
\\1th your ageJ~CV Health Benefits
.Mmi~listrat'Or if\our spouse or
dependent is under 65 lllld disabled
at the time you leave the pa}Toll.

'l\vo publications, What NYS Retirees
Need to Knoll' About lvf!mcare and
NYSHIP an d Ai!mcare for Disnbilitv
Retirees, have more details.•o\<lk yoi,r
agency Health Benetlts i1&lministrator
for copies \'\ilen you are planning to
retire or lea\"e State ser\~ce.

Please also see your NYSHIP GmeraJ
III/ormation Book for more information
about :Medicare and N\'SlllP

COBRA enrollees: See page 154 of
the BookJCnt;jicate section oftltis
Report for important ill/ormatioll
about Apmcare Wid COBRA.

Dual Annuitnt Sick Leave Credit
Judges Wid Justices: The folknrillg does
lIot app~v to you.

l!i the time you retire, ifyou are eligible
to use sick lecl\-e credits. your unus~1 sick
lea\-e becomes a lifetime monthly credit
that reduces your cost for heakl;
insurance 1:bumay specifY that you \\1lnt
your dependeJlt sun~vors to use your
month~r sick leave credit to\\1lrd'their
NlSHIP premium ifyou die. 11lis is called
dual annuitant sick leave credit Ifyou
\\~nt this option, you must choose it
before your last day on the payroll. lour
choice is pel111anent -no changes allowed
even ifyour dependeJlts predecease you.

1he dllal annuitant sick leave credit
affects only the cost ofyour health
Illsurance as a retiree and then the cost
of your dependent sun1vors' health
insurance. not your sun1vors' eligibilitv
for health insurance. '''hether or~lOt .

you choose this option, your depeJldent
sur\1VOrS will be able to cOlltinue their
NlSlllP health iusur<Ulce ifyou had 10
or more years ofactive seJ'\1ce at the
time ofyour death. ether requirements
may apply

Ifyou choose the dual anlluitant sick
leave credit at retirement. you "'lUuse
70 perceJlt ofthe fbll valu~ of your sick
leave credit for as long as you live. Your
eligible depeJldents mlO outlive you
may continue to use 70 peJ'CeJlt ofthe
monthly credit for their health
insurance preJniulll.

See your l\'YSHIP Gelleral Informatioll
Book for more information about
coverage fbr your dependent survivors.

TIle EmpIre Ran Report is published by the
Fmplo)t'e Benefits n'i1ion ofthe State of
New York Department ofCi'll Senice. TIle
Employee Beneits n,i~on admini5ters the
New lork State Health Im'lrance Program
(NlSHIP). NlSHJP pro,ides )'OIU' health
llISlu'31ICe benefits through the Fmpire Plan.

NIISIIfp
~",\'olb1:llo' li>aIth Irmr.u>:c Pnw,rn

State ofNewi.ork
Department ofa,il Service
Employee Benefits n,ision

TIle State Campus
Albany. New York 12239

518-457-5754 (Albany area)
1-800-833-4344

(US.. Canada, Puerto Rico, Yirgin Islands)
¥iWW.CS. state.ny.us
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State of New )ork
Department of Chil Senice
Employee Benefits Dhision
The State Ounpus
Albany, New York 12239
www.cs.state.ny.us

ADDRESS SER\ICE
REQlJESTED
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NIISIIfp
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Information tor the Enrollee, Enrolled Spouse!
Dome~tic Partner and Other Enrolled Dependents
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It is the policy ofthe State ofNewYork Department ofChiI Senice to provide reasonable accommodation to enSlU'e effective comlllunication of
information in benefits publications to indi.iduals ,..ith clisabilities. nleSe publications are also available on the Department ofCi,il Senice Web site
(",v.w.cs.state.ny.us). Oick on E.Illplo).t:e Benefits for timelyinfollnation that meets uni.t:rsal accessibility stand.1rds adopted by New York State
for N):S .J\gency Web sites. Ifyoll need an alixili31Y aid or service to make benefits infolluation available to you, please coutact your agency Health
Benefits Administrator. CDBR\Eru'ollees: Contact the Emplo)t:e Benefits Di'ision at 518-457-5754 (Albany area) 01' 1-800-833-4344 (US., Canada,
Puerto Rico, \irgin l~lands).
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New Book/Certificate
We mailed the
June L 2003 NYSHIP
General Information
Book and Empirl!
Plan Certificati! for
Judges. Justices and
Nonjudicial
Employees ofthe
Lhified Court System to enrollees'
homes in July. IfyOll did not receive
your copy, please contact your agency
Health Benefits Administrator. Ihe new
publication is also available Oil the Ne\v
'lark State Department ofCivil Service
Web site, W\v\V.cs.state.ny.us. Click on
Employee Benefits.

6 EPR-LCS-Q4..1

Ihe June 1. 2003 Book/Certificate
replaces the January L 1996 Book/
Celtificate and Empire Plall Re]XJrts
and Certi1icate Amendments issued
through l\'fay 2003.

nlis Empire Plan Report has a new
banner and ne\\'typeface to go along
\\ith your new BookiCertificate. Please
keep this Report and any later Reports
and AmelHhnents with your new
Book/Certificate.
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Exhibit M - Empire Plan Report for Judges, Justices, and Nonjudicial Employees of the Unified Court System, Jan. 2010   (R176-R181)

Changes to NYSHIP eligibility for adult
children resulting from the recently
enacted Federal Health Care Reform
will take effect January I, 2011.
Details regarding eligibility criteria and
the cost of this coverage are subject to
Federal regulations, which have not
yet been issued. Information wi II be
mailed to enrollees and posted to our
web site when itbecomes available.

• Enroll in the same HMO as the parent
if the young adult lives. works or
resides in the HMO's service area or
in New York State: or

• Enroll in a NYSHIP HMO that the
parent is not enrolled in if the young
adult lives, works or resides within
the H!I''IO service area.

There is an initial open enrollment
period for the Young Adult Option
throughout 2010. Beginning in 2011
there will be a 30-day annual open
enrollment period. Additionally, a young
adult may enroll when NYSHIP
eligibility is lost due to age or \;\o'hen a
young adult is newly eligible because of
a change in circumstances. such a~ loss
of employer-sponsored health benefits.

The Young Adult Option application.
rates and FAQs are available on the
Departmenfs \\'eb site at: https://
\\'\~\\'.cs.state.ny.us/youngadtlltoptionnype/

index.cfm. Or you may contact the
Employee Benefits Division at
5] 8-457-5754 (Albany area) or
1-800-833-4344 for additional
information and to enroll.

'OUI, Adult Optiol (overa,e
As the re~ult of a change in NYS
Insurance LtfN, effective January 1,2010,
u'lmarried young adults through age 29
are eligible for NYSHrP health insurance
coverage under the "Young Adult Option."

The Young Adult Option does not
change NYSHIP's maximum age criteria
for dependent coverage av-di lab Ie to
enrollees, butaUo\!,'s the adult child of
an enrollee who meets the established
Criteria to purchase individual health
insurance coverage through NYSHIP
when the young adult does not
otherwise qualify as a NYSHIP
dependent. Either the young adult or
his/her patent may enroll the young
adult in the Young Adult Option, and
either may elect to be billed for the
NYSHIP premium. The cost of the
Young Adult Option is the full share
Individual premium. Refer to the
Amendment on page 266 for eligibility
criteria and other additional details.

Ayoung adult is entitled to the same
health insurance coverage as his/her
parent provided the young adult lives,
works or resides in New York State or
the insurer's service area. Additionally.
NYSHIP will permit a young adult to
enroll in any other NYSHIP option for
which the young adult otherwise qual ifies
under NYSHIP rules. This means that a
young adult may:

• Enroll in The Empire Plan regardless
of the parent's option:

NYSHIP Changes

NYSHIP Generallntormation
Book and Empire Plan
Certificate Amendments

Annual Notice

Young Adull Option Coverage
NYS Continuation of
Coverage; Pre-Tax
Contribution Program;
Annual Deductible; Hearing
Aid Benefits
Immunization Coverage;
Future Moms Program;
Half Tablet Program
Reminders

6

3

NEWYORKSTAT.E HEALTH INSURANCE PROGRAl\f (NYSHIP)
FOR Jl:1DGES, JUSTICES AND NONJUDICIAL EMPLOYEES
OFTHEIJNIFUm COURT SYSTK\1 of the State ofNew York
Andfotithejr enrolled Dependents,
COBRAErmJIlees with their Empire Pian Benefits and }ounq Mult Option Enrollees

4-5

Continued 011 page 2
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N}:5H!P Changes. continued from /Jage 1

New York State: Supplemental
(01ltinuatiOl of (overaTe
Effective January L 2010, The Empire
Plan adopted New York State legislation
to allow enrollees who have exhausted
their federal Consolidated Omnibus
BuJgetReconciliation Act (COBRA)
coverage to extend NYSIHP co\'erage for
an additional 18 months under the
state's continuation of coverage law.

Under the new legislation, if you lose
COBHA coverage because you have
reached the end of your 18 or 29 month
continuation period, you may request
additional coverage under the New York
State Insurance Lal',: that will extend
coverage until the earlier of:

• 36 months (combined length of
COBRA and New York State
coverage):

• The end of the period in which
premiums were last paid:

• The date the enrollee becomes
entitled to Medicare benefits: or

Benefit Changes
2010 An1lual Deductible aid
(oinsurance Maximum for
Basic Medical and NOl-Network
Mental Health and Suhstalce Abuse
Practiti01le rServices
Annual Deductible: $250
Coinsurance Maximum: $500

For Qllenelar year 2010, The Empire
Plan annual deductible for services
performed and supplies prescribed by
non-participating or non-network
prOl'iders is $250 for you. $250 for
your enrolled spouse/domestic partner
and S2,~O for all covered dependent
children combined.

You must meet the deductible before
benefits are paid ior your claims. The
annual deductible illr the Basic Medical
Program and the non-network portion
of the Nentll Health and Substance
Abuse Program cannot be combined
with each other or with tlle Managed

2 EPR -UCS-1 0-1

• The elate New York State no longer
provides group health care coverage
tIl any of its enrollees.

Enrollees will have 60 davs from the
later of the end of their COBRA
continuation period or rece.ipt of notice
of eligibility to apply in writing for the
New York State Continuation of
Coverage. The cost of coverage
continuation will be the full premium
cost for individual coverage plu~ a two
percent administrative fee.

Importalt Ilformatiol
about the Pre-Tax (oltributiOl
Pro,ram (PUP) for Elrollees
with Domestic Parhers
Effective January 1, 2010. NYSHIP
enrollees who are eligible for the PTCP
and who cover a domestic partner '\-ill
be able to have their full premium
contribution for the cost of family he.:ilth
insurance coverage deducted from their
employee wages before taxes are
withheld. If you cover a domestic

Physical Medicine Program annual
deductible for non-network services.

Effective January 1. 2010, the
coinsurance maximum (out-of-pocket
expense) is $500 for you, 5500 for your
enrolled spouseJdomestic partner and
$.500 for all covered dependent children
combined. After each coinsurance
maximum is reached. you will be
reimbursed 100 percent of the reasonable
and customary amount, or 100 percent of
the billed amount, whichever is less. for
covered services. You will still be
responsible for any charges above the
re.:isonable and customary amount and
for any penalties under tlle benefits
management programs.

Each Basic Medical coinsurance
maxi mum of $500 will be reduced to $300
for employees in or equated to a salary
grade 6 or below as of January 1. 20H),

UnitedHealthcare will automaticallv
apply the reduced coinsurance .

partner who is not a federally qualitlcd
dependent. you continue to he
responsihle for reporting the \'a]ue of
the coverage prO\;ded to the domestic
partner on your income tax return.
The Department of Civil Service sends
you form 1099-r-nSC showing this
amount after the end of each tax year.
PIe-1St consult your tax advisor for
additional information or guidance.

Jfyou cover a domestic partner. your
payroll deduction for NYSHIP !amily
coverage will automatically be taken
on a pre-tax basis unless you have filed
form PS-404 with your agency Health
Benefits Administrator indicating that
you want to opt out of the PTCP. \Ve
are in the process of implementing
this change and anticipate that the ta.x
status change.s needed for PTCP payroll
deductions will be completed during
the first quarter of the year with an
effective date of January 1. 20l O.

maximum to employees who meet
the requirements. The employee does
not need to contact the agenl)' Health
Benefits Administrator to apply for
the reduction.

Enhanced Hearia, Aid Benefits
throuTh EPI( Mearin, Service PlaR
The Empire Plan Ins enhanced its
hearing aid benefit for enrollees and
eligible dependent~ with the addition of
the He-iring Service Plan (IISPI, provided
by EPIC Hearing Healthcare. The EPIC
HSP is a voluntary program that offers
nationwide access to hearing aids and
senices. The Program's re\iew process
assures you are receiving all apprc~)riate

tests and services as well as the most
appropriate technology for the hest price.
Although your hearing aid benefit
maximum remains unchanged. the
EPIC IISP offers you and your eligible
dependents an additional option in
utilizing your hearing aid hencfit. The
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EPIC liSP coordinates access tu quality
hearing care protessionals throughout
the State oi New York and the nation
and alluws for direct billing to the Plan.
up to the maximum benefit. so enrollees
do not have to pay any upfront costs for
hearing aids. Any amount over the
maximum benefit is your responsibility.

The EPIC liSP provides the following:

• Ilearing aid professionals a\Tdilable in
all 50 states

• Access to all major hearing aid
manufacturers

• Prices are never marked up from
wholesale

• Hearing aid price lists arc provided
to enrollees and dependents upon
request

• All hearing aid~ carry an extended
three-year warranty, include the first
vear's supply of b.1tteries and have a
45-day. no risk trial period in New
York State

If you would like to learn more about
the EPIC HSP, or if you need assistance
in locating an HSP provider. please call
toll free 866-956-5400.

Immunization (overate
Immunizations have become a topic of
interest this year because of the Novel
lIINl (swine flu) virus. Asa result, it is
very important that Empire Plan .
enrollees understand their coverage tor
immunizations.

There is no copayment under the
Participating Provider Program for
routine well-child care for children up to
age 1!1 including pediatric examination~.

immuni7..ations and the cost of oral and
injectable substdnces when admini.~tered

according to pediatric «In; guidelines.
The H1N1 vaccine is included in the
vaccines offered to children under
pediatric can~ guidelines. Coverage is
also available under the Basic Medical
Program subject to deductible and
coinsurance.

Adult immunizations are covered when
provided by a participating provider.
You pay only;1 copayment ior influenza.
(including the HINI vaccine).

pneumonia. measles-mumps-rubella
(IIIMRl. varicella (chickenpox) and
tetanus immunizations. Female
enrollees and dependents age 19
through 26 years pay a copayment
for human papiloma virus (lIPV)
immunization for celVical cancer
prevention, and Empire Plan enrollees
and dependents age 55 or older arc
covered for the Shingles (Herpes
Zoster) \Tdccine. If an immunization is
not identiiied (L~ covered it will not be
considered for reimbursement. Adult
immunizations are not covered under
the Basic Medical Program.

IMPORTi\NT! Vaccines dispensed or
administered by the pharmacy are not
covered by The Empire Plan.

The Empire Plan
Future Moms Proyram
This voluntary program is offered to
Empire Plan enrollees at no additional
cost and provides support and
information designed to help you have
a smooth pregnancy, a safe delivery and
a healthy child.liyou·re pregnant. or
hope to be in the near future. you know
there's nothing more important than
safeguarding your health and the health
of your baby.

When vou enroll in Future Moms,
you'll be contacted by a Nurse Coach.
a registered nurse, who will walk you
through a health a~sessment over the
phone. If you're not currently
expe riencing any heal th concerns, your
Nurse Coach will simply arrange to
check b.1ck with you periodically. But,
ifvou need a~sistance in dealing with
h~alth issues, your Nurse Coach will
schedule more frequent calls to check
on your progress. Your Nurse Coach
ca~ abo arrange for a tree phone
consultation with a specialist to answer
your questions. Registered nurses are
available 24 hours a day 7days a week
to answer your questions.

Ii vou are interested in the Future Moms
Pr'ogram. «III The Empire Plan toll free
at 1-877-7-N\'SHIP (1-877-769-7447)
and choose Empire B1ueCross
BlueShield to enroll in the program.

The Empire Plan Halt Tablet Proyram
Some recent articles have questioned
the safetv and efticacy of pill splitting
program's. In most the conclusion
is that pill splitting programs are safe
and save the patient money if the
medications are clinically determined
to be safe for splitting. The Empire Plan
HalfTablet Program offered by The
Empire Plan and administered by
UnitedHealthcare pro\~des mcmy
safeguards to mitigate against any
p()s.~ible safety questions.

The Empire Plan requires the following
clinical criteria for medications to
qualify for the HalfTablet Progrdm:

• Each drug accepted for the I lalf Tablet
Program must be approved by
UnitedHealthcare's National Pharma<.:y
and Therapeutic Committee.

• ~ledication~ must have a wide margin
oi safety so that minimal differences
in tablet sizes, after splitting, will not
disturb the efficacy of the medicine.

• Tablets must be able to be split
relatively evenly without crumbling.

• Medications must remain chemically
stable after splitting.

• Capsules. liquids, topical medi«ltions
and certain coated tablets do not
qualify.

You should only participate in the
program if your doctor determines that
pill splitting is appropriate for you.

For an updated list of the medications
eligible for the Half Tablet Program go
to https:II",,'ww.cs.state.ny.us and select
Benefit Programs in the left hand
navigation on the home page. Follow
the prompb to NYSHIP Online then
choose Find a Provider. Scroll to the
Medco links and click on Empire Plan
IlalfTablet Program. If you have other
questions. call The Empire Plan toll free
at 1-877-7-NYSIIIP (l-877-769-7447)
and choose The Empire Plan
Prescription Drug Program.

EPR-UGS-10-1 3
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Reminders
Dependent Verification
In the January 2009 Empire Plan
Heport and through information you
received from Budco Health Service
Solutions (Budco). we notified enrollees
with family coverage that they were
required to submit documentation of
eligibility for each of their dependents
(covered under NYSHIP) to Budco, the
vendor contracted to perform the
Dependent Eligibility Verification
Project. IfyOll received a letter from
Budco stating that your dependent is
ineligible because you did not respond to
their request for documentation. or
because you submitted incomplete
documentation. your dependent was
removed from coverage retroa.ctively to
February 1,2009.

To reinstate coverage for any eligible
dependents removed from coverage. you
must provide proof of eligibility directly
to the Department of Ci,'i1 Service.

If you have questions. please visit the
Department of Civil Service web site at
www.cs.state.ny:usfnyshipeligibilityproject
or calI1-800-4D9-9059 Monday through
Fridav 8:00 a.rn. to 5:00 p.m. Eastern
Time". The toll free telephone number
will be available through June 30.2010.

The Empire Piau At AGlance
and Copa,ment Cards
In late November 2009. the January 1.
2010 Empire Plan At .4 Glance along
with January I, 2010 C(,payment Cards
and the 2010 Preferred Drug List were
mailed to your home. These are
important pieces to understand your
2010 benefits: be sure to read them and
keep them handy. Ifyou need addi tional
copayment cards. contact your agenq'
Health Benefits Administrator.

4 EPR-UGS-10-1

Medicare Part BPremium
Reimbursemnt
For most enrollees eligible for Medicare.
the base cost for the Medicare Part B
premium is $96.40 per month, the same
a~ it was in 2009. However. if you and!or
your covered dependent are new to
Medicare in 2010 or if your Part B
premium is not deducted from your
Social Security check(sl the standard
Part B premium for 2010 will be $110.50
per month.

If you or your dependent is Medicare
primary, NYSHIP automatically
reimburses you for the base cost of the
Part B premium unless you receive
reimbursement from another source.
Due to programming constraints,
NYSII1 P cannot automatically reimburse
you for a premium amount other than
the standard premium of $96.40.
Therefore. ifyou or your dependent pays
a higher premium. you will need to
apply for reimbursement of any amount
over $96.40. Duri ng ~'lay. the
De~lrtmentofCivil Service will mail
information to enrollees who receive
Medicare Part Breimbursement for
themselves and/or a dependent that will
explain how to request reimbursement
of the additional $14.10 for those ~lying

$1] 0.50 per month. Note: NYSHIP will
not reimburse any penalty charged for
late enrollment in Medicare. nor will it
duplicate MediC<lre reimbursement
received from another employer.

Reimbursement of the Medicare
Part Bl)Come-Related Monthly
Adjustment Amount C1RMAA)
for Medicare-Primary EJrollees
!l-1edicare Law requires some people to
pay a higher premium for their .r-.ledicare
Part Bcoverage ba~ed on their income.
1f you and!or any of your en rolled
dependents are Medicare-primary and
received a letter from the Social Security
Administration (SSAl requiring the
payment of an Income-Related Monthly
Adjustment Amount (IRMAA) in
addition to the standard MediC<lre Part B
premium ($96.40) for 2009, you are
eligible to be reimbursed for this
additional premium by NYSHIP.
Note: If~ur 2007 adjusted gross income
was Jess than or equal to $85,000
($1iO,OOO if you Aled t.ax~ as married
filing jointly) you are Nar eligible for any
additional reimbursement thL-; year.

To claim the additionallRt>1AA
reimbursement. eligible enrollees are
required to apply for and document the
amount paid in excess of the standard
premium. For infom1ation on how to
apply, a list of the documents requi red
or questions on IRJlti\A. check the
Department of Civil Service web site
at https:/lwww.cs.state.ny.us. Choose
Benefit Programs on the home page.
then NYSHIP Online and select your
group. if prompted. The] RMAA letter
was mailed to Medicare Part B
reimbursement-eligible enrollees in
Januarv 2010 and is available under
What's'New on the NYSll rP ()nli ne home
~~e. Or call the Employee Benefits
Division at 518457-5754 (if you are
located in the 518 ,lrea code) or
1-800-833-4344 between the hours
of 9:00 a.m. and 3:00 p.m.

COl1tinued on page .5
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f?eminders, continued trom vagc 4

Pre-Retirement Semiuars
The Governor's Office of Employee
Relations (GOER) in partnership with
the Ofttee of the State Comptroller
presents Pre-Retirement Seminars. As
part of the seminars. a representative
from the Employee Benefits Division
will explain the New York State llealth
Insurance Program (NYSIUPj and your
choices before you leave the payroll.

Call your personnel office to learn if
there is a seminar available in your area
and to reserve your place. Be sure to
bring your personal confirmation letter
from GOER when you attend. The New
York State Department of Civil Service
\veb site, https:llwww.cs.state.ny.us.
also has the seminar schedule. Click
on Benefit Programs, seled your group
and benefit plan if prompted, and then
on Calendar.

Since demand is greater than available
seati ng at the seminars, you can also
access helpful online pre-retirement
resources at W\\w.worklife.state.ny.us!
preretirement/index.htmlor
www.osc.state.ny.us/retire.

There is also a helpful 25-minute DVD,
Planning for Hetirement. and a
companion booklet that can be ordered
online at https:llw\vw.cs.state.ny.us.
Click on Benefit Programs. then
NYSHIP Online and select Planning to
Retire? for more information.

the 2010 Census
The census is a count of everyone
living in the United States. This
includes people of all ages, races.
ethnic groups. both citizens and
non-citizens. Census questionnaires
will be mailed in March 2010.

It's Eas}' - The questionnaire contains
only a few simple questions and takes
just a few minutes to answer and return,
postage free. by mail.

Safe - The Census Bureau protects
information that identifies respondent~

and their households for 72 years.

And Important· It determines the
annual distribution of $300 billion of
government funding for critical
community services and generates
thousands of jobs across the country.
Participation ensures New Yorkers get
their fair share of government funding,
census jobs and Congressional seats.

EPR-UGS-10-1 5
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State of New York
Depilltment of Civil SelVice
Employee Benefits Division
P.O. Box 1068
Schenectady, New York 12301-1068
https:/Iwww.cs.state.ny.us
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It is the policy of the Slate d New York Depaltment of Civil Service to provide reasonable accommodation to ensure effective communiGltion of
information in benefits publications to individuals with disabilities. These publications are also available on tl1e Department of Ch'il Service wen
site (https:i!www.cs.state.ny.usJ.Click on Benefit Programs. lhen NYSHIP Online for timely information that meets universal accessibility
standards adopted by Nc...... York State for NYS agenq' web sites. If yOli need an auxiliary aid or service to make benefits information available toyou.
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Anual Notice of Mastectomy aId
Recolstrudive Surtery Benefits
The Empire Plan covers inpatient
hospital care for lymph node dissection.
lumpectomy and mastectomy for
treatment of breast cancer for as
long as the physician and patient
determine hospitalization is mediC<llly
necessary. The Plan covers all stages
of reconstructive breast surgery
following mastectom~'. indudi ng
surgery of the other breast to
produce a symmetrical appearance.
The Plan also COWl'S tre<ltment for

6 EPR-UGS-10-1

complications of mastectomy.
induding lymphedema. Prosthtses
and mastectomy bras are covered.

Call The Empire Plan toll free at
1-877-7-NYSHIP (l-877-769-7447i
and select UnitedHealthcare if you
have questions about ~'our coverage
for implants. breast forms or other
prostheses related to breast cancer
treatment.

Empire Plan Benefits Management
Program requirements apply. See your
Empire Plan Certificate and Empire
PI(n1 Re/Jorfs.

The Empire Pial! RepOrt is published by tl1e
Empl~'ee Benefits Division li U1e State Ii
New York Deparlment of Civil Senice. The
Empk~'ee Benefits Division administers the
Nt\\' York SlJ.te He3IU1Insul'3llct' Program
iNYSIIIP!. NYSIIlP pro~iJes }llUr health
insurdnce benefits lhnlligh The Empire Plan.

State of New )iOlfk
Dt>parlmcnl of Civil Smice
Employee Beneii ls Division

Albany.1\ew York 12!J~

5J 8-457-5754 iAlbany areal
1-800-8.1J-4344

(U.S.. Can3Ja. Puerlo Rico. Yirgin Isiandsl
https://\\\\'w. (s.sLa teo ny.us
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Exhibit N - Empire Plan Report for Judges, Justices, and Nonjudicial Employees of the Unified Court System, July 2008   (R182-R185)

NEW YORKSTATE HEALTH INSURANCE PROGRAM (NYSHIP)
FOR JUDGES, JUSTICES AND NONJUDICIAL E~tPLOYEES

OFTHE UNIFIED COURT SYSTEM OF THE STATE OFNEWYORK
And for their enrolled. Dependents
ami forCOBRr4 Enrollees with their Empire Plan Benefits

Ie.•• thisleport for
impDrt..t iaformatiOiabout
benfit chal,es,

Empire Plan Benefit Changes
Effective July 1,2008

• Generalized disease affecting hair
follicles such as systemic lupus and
myotonic dystrophy

• Systemic poisons such as Thallium,
Methotrexate and prolonged use of
anticoagulants

• Local injul)' to scalp such as burns,
radiation therapy, chemotherapy
treatment and neurosurgery

Excluded from coverage is male and
female pattern baldness.

There is a lifetime maximum benefit of
$1,500 per individual regardless of the
number ofwigs purchased Benefits are
not subject to the Basic MediC<11 deductible
or coinsurance. Cklims submitted for
the prosthetic wig benefit must include
documentation from the treating
physician that states that the individual
has a diagnosis for a covered condition.

Participating Diabetes Education Centers
Diabetes education can be an important
part of a treatment plan for diabetes.
Diabetes educators provide information
on nutrition and lifestyle improvement
that can help diabetics better manage
their dise<:t.~e. The Empire Plan network
now includes Diabetic Education Centers
that are accredited by the American
Diabetes l\ssociation Education
Recognition Program. If you have a
diagnosis of diabetes, your visit~ to a
network center for self-management
counseling are covered and you pay only
an office visit copayment for each covered

Benefic Chlmges continuedon page 2

The Empire Pin Medical./Sur!ical
Beaefits Pro!rlm
$.30 (hpayment ilr Non-Hospital
Outpatient Surgical Locations
Beginning July 1, 2008, you pay the first
$30 in charges (copayment) for each visit to
an..outpatient surgical location that has an
agreement in effect with Uni tedHealthcare.

The $30 copayment covers your elective
surgery and anesthesiology, radiology
and laboratory tests performed on the
day of the surgery at the same outpatient
surgical location.

Herpes Zoster Vaccine K)r Shingles
Effective July 1, 2008, the Herpes Zoster
Vaccine used to prevent shingles is
covered as an adult immunization
under the Participating Provider Program
for individuals age 55 or over. Since
shingles usually occurs in the senior
population. this coverage L~ consistent
with establL~hed clinical gUidelines. You
pay only the office visit copayment when
you receive the Herpes Zoster vaccination
from a Participating Provider. There is no
non-network benefit.

Prosthetic Wig Benefit
Effective January 1, 2008. wigs will be
covered under the Basic Medical Program
when hair loss is due to an acute or
chronic condition that leads to hair loss
including, but not limited to:

• Disease of endocrine glands such as
Addison's disease and ovarian genesis

Benefit Changes
Prescription Drug Program

NYSHIP General
Information Book and
Empire Plan Certificate
Amendments

Benefits Management
Program; Centers of
Excellence Programs for
Transplants and Cancer
NYSHIP Changes4

3

1
2

..
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Benefit Cll£mqes continued from page J

visit. Covered services at a non-network
diabetes education center are considered
under the Ba~ic IvIedical Program subject
to deductible and coinsurance.

To tlnd an Empire Plan participating
diabetes education center. call The Empire
Plan toll free at 1-877-7-NYSHIP (] -877­
769-7447) and choose UnitedHealthcare.
Or. go to the New York State Department of
Civil Service web site (www.cs.state.ny.u~).

click on Bene1\ t Progmms and then
NYSHIP Online. Select your group if
prompted. click on Vind a Provider and
then Medical and Surgical Providers under
UnitedHealthcare.

Diabetic Shoes
Effective July], 2008, one pair of
custom molded or depth shoes per
calendar year are a covered expense
under The Empire Plan if:

• You have a diagnosis of diabetes
and diabetic foot disease:

• Diabetic shoes have been prescribed
by your provider: and

• The shoes are fitted and furnished
by a qualified perdorthist. orthotist.
prosthetist or podiatrist. Shoes ordered
by mail or from the internet are not
eligible for benefits.

When you use an HCAP-approved
provider for medically necessary diabetic
shoes, you receive a paid-in-full benefit
up to an annual maximum benetlt of
$500. To ensure that you receive the
maximum benefit. you must make a
pre-notification call to the Ilome Care
Advocacy Program (HCAP). You must
call Thd:mpire Plan toll free at 1-877-
7-NYSHI P (1-877-769-7447). choose
Unitedllealthcare ,U1d then the Benefits
!vlanagement Program. HeAP will assist
you in making arrangements to receive
neh....ork benefits for diabetic shoes.

If you do not receive medically necessary
diabetic shoes from an HCAP-approved
provider. benefits will be considered
under the Basic Medical Program subject
to the annual deductible with any
remaining covcred charges paid at 75(ii\ of
the network allowance with a maximum
annual benefit of $500.

2 EPR-UCS-OB-02

The Empire Plan Prescription Oru! Pro!ram
Effective July 1, 2008, your prescription drug copayments for non-preferred
brand-name drugs \vill be:

, .-
1 I ~_L

. -

Up to a 30-day supply from a $40
participating retail pharmacy or
through the mail service

A31- to 90-day supply through $65
the mail service

A31- to 90-day supply from a $70

participating retail pharmal)'

You will find a list of the most commonly prescribed generic and brand-name
drugs on the New York State Department of Civil Service web site at
www.cs.state.ny.us.Click on Benefit Programs and then NYSHI POnline.
Choose your group. if prompted. and click on Using Your Benefits. Or call
The Empire Plan Prescription Drug Program toll free at 1-877-7-NYSIUP
(1-877-769-7447).

Special Option Tralsfer Period
As a result of the July 1 copayment increases. you are eligible to change your
NYSI liP Option from The Empire Plan to an 1111'10 with a lower non-preferred
drug or outpatient surgery copayment if there is one where you live or work.
For information ahout this special option transfer. see your agency Ilealth Benefits
Administrator. There are limitations to the permitted changes and deadlines apply.
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Kidney Resource Services Pro,rarn
Effective July 1. 2008, The Empire Plan
will offer a Kidney Hesource Services
Program to its enrollees when The
Empire Plan is your primary health
insurance coverage. If you or your
dependents have been diagnosed with
Chronic Kidney Disease (CKDl. you
may be invited to participate in this
disease management program.
Participation is voluntary. free of
charge and confidential.

Ifyou agree to participate, you will
receive information to help you better
understand your condition. You will be
offered lxlucational materials and other
services that llli~' help to improve the
management ofyour kidney disea~e. You
may also be contacted by a Registered
Nurse in conjunction with this program.

ThL~ program works in partnership with
your physician to achieve the best
pos.~ible health outcomes.

Ifyou have questions or would like more
information. call The Empire Plan toll
free at 1-877-7-NYSHIP (1-877-769-7447)
and chex)se the option for The Empire
Plan NurseLine.

Benefits
Management Program

Additionallmayiny Procedures Require Prospective Procedure
Review (PPR) Effective luly I, 2008
You must call The Empire Plan Benefits Benefits Management Program before
Management Program for Prospective having it and UnitedHealthcare
Procedure Revie\\' of the follo\\~ng determines that the procedure was
outpatient imaging procedures when performed on a scheduled (non-
performed as an elective (scheduled) emergency) basis and that the
procedure: procedure was medically necessary.
• Computed Tomography you are responsible for paying the

(CTI/Computed Axial Tomographv lesser of 50 percent of the scheduled
(CAT) Scans . amount~ related to the procedure or

M t· R I' $250. plus your copayment. under
• . agne IC esonance magmg ··..d

( ~iIR·I)/M t' R the PartIclpatlflg PrO'll er Program.
I' • agne IC esonance .

Angiography fMRA) Under the Ba~ic Medical Program. you

P 't E" T h are liable for the lesser of 50 percent of
• OS! ron miSSIOn omograp v nab d(PET) Sc- . the reaso . Ie an customary charges

" ans related to the procedure or $250. In
• Nuclear Medicine Diagnostic addition. you must meet your Basic

Procedures Medical annual deductible and you must
Call The Empire Plan toll free at pay the coinsurance and any provider
1-877-7-NYSJ-lIP (1-877-769-7447), charges above the reasonable and
and select LJnitedJlealthcare, then customary amount.
Benefit~ Management to reach the If Unitedl lealthcare determines that the
Care Coordination Unit. procedure was not medically necessary.
Should you opt to have one of these you will be responsible for the full cost
procedures before the review is of the procedure.
completed or if you do not call the

Centers of Excellence Pro~rarns for Transplants and CancerThe fmpilv Plan Report is published by the
Employee Bendits Di\ision of U1e State of
New Yixk Department of Civil Service. The
Employ,'e Benefits Di\ision administers the
New lark Slate He~tlth Insurance Program
(NYSH\P). NYSHI Pptnvides your he~tlth

insurance benefits through The Empire Plan.

State of New York
Department of Civil Service
Employee Benefits Di\ision

Albany. New York 12239
518-457-5754 (Albany area)

1-800-833-4344
(U.S.• Canada. Puerto I~ico. Virgin Isbndsl

W\\w.cs.state.ny·.us

Effective July L 2008. when you use a
Center of Excellence for Transplants
that has been pre-authorized by Empire
BlueCross BlueShield or a Center of
Excellence for Cancer that has been
pre-authorized by lTnikdHealthcare and
the Center of Excellence is more than
100 miles from the enrollee's residence
(200 miles for airfare), The Empire Plan
provides travel. meals and one lodging
per day for the patient and one travel
companion. The Empire Plan will
reimburse for meals and lodging based
on the United States General Services
Administration (GSA) per diem rate and
automobile mileage Ipersonal or rental
car) based on the Internal RevenUE:
Servin' medical rate, The following are

the only additional travel expenses that
are reimbursable: economy class airfare,
train fare. taxi fare. parking. tolls and
shuttle or bus fare from your lodging to
the Center of Excellence. To find the
current per diem rates for lodging and
meals. visit the United States General
Services Administration web site at
\\ww.gsa.govand look under Travel
Resources. Travel and lodging benefit~

are available as long as the patient
remains enrolled and receiving benefits
under the Centers of Excellence
programs for Transpl'lI1t~ or Cancer.
The $10.000 lifetime maximum for
travel, meals and lodging for the Centers
of Excellence for Cancer Program has
been diminated.

EPR-UCS-08-02 3
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State of New Y()rk
Department of Civil Service
Employee Benefil,; Division
I~O. Box 1068
Schenectady, NeI\I York 12301-1068
,\"ww.cs.state.ny.us

CHANGE SER\lCE
REQUESTED

D

SAVE THIS DOCUMENT

NIISIifp
Information for the Enrollee, Enrolled Spousel
Domestic Partner and Other Enrolled Dependents

It is the policy of the Stale ci New York Department of Civil Servicc to providc reasonable accommodati:m to ensure effectivc communication of
information in benefits publications to individuals with disabilities. These publications are also .wailabJe on the Department of Civil Service web
site (www.cs.state.n}·.usl.Click on Benefit Programs. then NYSHIP Online for timely informatnn thai meets universal accessibility standards
adopted by New York State for NYS agenq' web sites. If you need an auxiliary aid or service to make benefits information available Lo you. pie,He
contact ya.lr agenq' Health Benefits Administrator. New York State and Participating Employer Retirl'es and COBR\ Enrollees: Contact the
Empl~ee Benefits Division at 518-457-5754 (Albany areaJ or 1-800-833-43H IUS., Canada. Pucrlo Rico. Virgin Islands).

#) This Report W:H printed using recycled paper and environmentally sensitive ink5.

NYSHIP Changes EffectiveJuly 1,2008
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Leavin! School Before Graduation
Beginning July 1. 2008. an enrolled.
full-time student dependent age 19 or
older who completes a semester will
continue to be covered under NYSHI P
until the last day of the third month
following the month in which the
dependent completes the semester
unless the dependent otherwise loses
NYSHI Pdigibilitr. For example. if the
dependent child completes the Spring
semester in ~'Iay, the last day of coverage
would be August:n. However, if the
dependent reaches age 25 before
August 31. coverage ends on the
dependenrs birthday. This coverage
extension applies to each semester the
dependent child complete.~, including
the semester in which the requirements
for graduation are completed. Asemester

4 EPR-tJCS-08-02

is considered to be completed if the
student attends classes through the
kiSt required date of attendance for
the semester. even if a passing grade
is not achieved for coursev.'Ork.

If a dependent student age 19 or older
leaves school prior to the successful
completion of a semester zmd proof of
attendance during the semester is
provided. coverage ends on the last day
of the month in which the dependent
attended school or the end of the third
month following the month that the last
semester W(l~ completed, whichever is
later. Ifthe required proof is not
pro\·ided. coverage will end on the first
day of the incomplete semester or three
months after the previously completed
semester whichever is later.

Generally a dependent child over the age
ofl9 must be a full-time student at an
accredited secondary or preparatory
schooL college or other educational
institution to be eligible for NYSIIIP
co\'erage. Refer to your General
InkmllatioTl Book for additional
eligibility information for dependent
children who are disabled, on medical
leave or have military service.

Workers' Compensation
If you become eligible for Workers'
Compensation due to a work-related
(L~saultyou will he eligible for extended
Workers' Compensation coverage.
Eftective July 1, 2008, health insurance
coverage at the employee's share of the
premium may he continued for upto
24 months per injury.
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Affidavit of Hon. Phillip R. Rumsey, dated Apr. 2, 2013   (R186-R188)

IFILED: NEW YORK COUNT~ CLERK 04/12/20131
NYSCEF DOC. NO. 24

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

----.---------~---.~------------.-.----x

EI1.EENBv.NSTEN, Justice ofthe Supreme Court ofth~ :
State olNew York. PHY1J.JS ORLIKOFF FLUO, Justice of' :
the Supreme Court ofthe State ofNew York, MARTINJ. :
8aiUU4AN, Justicoofthe Supreme Comt ofthe State of :
New YOlk, F. DANA WINsLow, Justice ofthe Supreme
Co9rt oltho State ofNew Yark, BBTIY OWEN STINSON,
Justice oftho Supremo Court ofthe State ofNew Yorlc,
MlCRAELJ, BU'NNAN, Justice oftbo Supnme Court of
the State ofNew York, A1l11MlM. SQlACK, Justice of
the Supreme Court ofthe State ofNew York, BARRY
SA.1..MAN, Justice oftho Supreme Court oftho State of
New YOlk, JOHN BARONE, lUltia: ofthe SupremeCourt
ofthe State ofNew York, AR:JlIUR G.P~ Justice of
tho Suprane Court ofthc ~tateofNew YOlk, THOMAS D.:
RAFPAE.U1, Justice ofthe Supreme Court ofthe State of
New YoIt, PAUL A. VICTOR. retired Justice ofthe
Supreme Court oftho State ofNew York, JOSEPH
OIAMBOI, retired JU8lic;:e oftho Supreme Court ofthe
StateofNow YOIt, THB ASSOCIATION OF JUSTICES:
OF THE SUPRBMB COURT OF TIlE STATE OF
NEWYO~ THE SUPREME COURT JUSTICES
ASSOCIATION OF TIm CITY OF NBWYO~ INC. :
AND JOHNAND MARY DOES 1-2,000, cummt and
rctiRld Judges aDd 1uStices Ofthe Unified Court System
ofthe State OfNew Yodc,

Plaintiffs,
-apinst-

STATE OF NEW YORK

Defendant

INDEX NO. 159160/2012

RECEIVED NYSCEF: 04/12/2013

Ind~No. 15916012012
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AFFIDAVIT OF HONORABLE PAU,L.' Be RUMSEY

The Honorable Phillip R. Rumsey states under penalty ofperjury that the following is true and

correct:

I. I am cmrently aJUltice oltho Supreme Court for Cortland County in the ({-

Judicial DistrictofNow YOl'k. During the Idevant time period, I was the President ofthe

Association of1ustices ofthe Supreme Court ofthe State ofNew Yorlc. I respecttblly submit

this Affidavit in support ofPlaiDtiffs' opposition to the motion to dismiss ("Motion") filed by

Defendant New YOlk State~t"). The statements contained h.-ein are based upon

persooallcnowledge. I am :fully familiar with the facts herein and the documc:at annexed hereto

based upon my receipt and revicw ofit.

2. On or about 8eptaDbcr 30, 2011. I received a letter fiom the Office of1udidal

Support that notified the Justices and Judges oltbe Unified Court System oftbo changes to our

health benefits provided through the New Yolk State Employee Health Insuran<:e Plan

("NYSHIP") that WCIC being implemented by the Department ofCivU Service. This letter

outlined some ofthe significant cl1aDges to ourhealth beDofits that would be effective Ootober 1.

2011.

3. Annexed hereto as Exhibit 1is a tnlc and correct copy ofthe letter from the Office

ofludicial Support within the Office ofCourt Administration to all Justices and Judges aftho

Unified Court Systim, dated September 30, 2011.

4. The week that includes September 30, 2011 was the first time that I received any

BOtificIttion onlgarding the cbanps to our health benefits by the Department ofCivil Service.
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s. To my knowledge. current Justices were notified on or about September 30, 2011

of the reduction in the State's contribution to their health insurance premiums.

I declare UDder penalty ofpcrjury that the foregoing is true and correct.

. d
EXEClJI'BD this~day ofApril, 2013.

STATBOPNEWYORK )
. CI1Y OF CORTLAND )
~oF~)

The ibrcgoing affidavit WIS subscribed, sworn to and acknowledged bcfurc me this 2.. ct day of
April, by Hon. Phillip R. Rumsey.

My commission expinls;J"'~8qQlO J4
Notary Public: ~I A.. -IJoJb.c.eL

[SEALa NoI~~~Yorfc
~ OU8fWIad In Conland Cocmty

CommIeIIon~I'I$~8l)~
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Exhibit 1 - Memorandum from the Office of Judicial Support to All Justices and Judges of the Unified Court System, dated Sept. 30, 2011   (R189-R190)

STATE OF NEW YORK
OFFlClOf

COUI.T ADMINIS11tA.nON

MEMORANDUM

To: All Justices and Judges oftile Unified Court System

From: Office ofJudicial Support

Date: September 30, 2011

Earlier this week, a memorandum was sent to Judaes notifying them that the Depertmentof
Civil Service is implementing cbanges to the health benefits provided through the New York State
Employee Health InsurancePlan (NYSHlP1 many ofwhich ate effectiveOctobel' 1~ 2011. Detailed
infoJlDltion ~garding 1hese chimps is being mailed dircctIy by the DepIIItmeDt ofCivil Service
EmployeeBenefitsDivision. OutliDc:d beloware someofthe significantchanges. asdelcribed to us.

Premium Contributloa Iuerease

Bfl'ective October 1.2011. premiwn contributions will increase by six percent. The higher
eomn"bution rate triggers a Special Option TI'IIDSfer Period in OQobcr to allow)'O\I to cbangc your
health ins\tnmce plan. BecausethcetTedivcdate ofthopremiumchaogea coincideswith the Special
OptionTransferPeriod. the increased premium rates for October will be pro-rated and included in
the premium costs paid in October cbrougb December of2011. A chart that sea forth the new bi­
weekly premium payment fur each benefit plan is included in the Department of Civil Services
mataiaIs.

Co-PaJDlellls

Effective October 1, 2011, oo-payments for office visits/office surgery; diagnostic
Iaboratorylradiology tests; urgent care; and specialists increase from SIS to $20.
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Pnseriptlon Drag Prognun

Effective October 1,2011, the co-paymeut structure will change IS fonows (current co-pays
in paremhesis):

Betall Pharmac,y m' MAil{)rdm: 30 day supply

Generic

Preferred

Non-Prefcrled

Retail Pharmac;y
Generic

Preferaed
Non-Preferred

$5 ($5)

$25 ($IS)

$45 ($40)

31 to 90 day supply
$10 (SI0)

$SO ($30)

S90 ($70)

Mail Order Pharmac;y

Generic SS

p~ SSO

Non--Preferred $90

31 to 90 day supply

($5)

($20)

(S6S)

Empire Plu ftaible Formulary Drug Program

Effective October 1,2011, the Empire Plan will implement a flexible formulary prosnun
which excludes coverage for certain bnmd name and prescription drugs. t.et=s \WI8 sent to
enrollees immediately affected by.this cbange, advising them of available altematives, and
suggesting that they address the matter with their physicians.

Health losuruce Opt Out Benefit

EnroUees who provide proofofaltematc insurance may opt out ofNYSHIP and receive an
aDDual payment ofSt000 (individual)or53000 (family) from the State. The Executive is currently
working out the details of this payout option.

Premium Contribution Rate in Retiremeat

Recently, the premium contribution rate for retirees increased by two peroent For
retinments that take effect on or afterJanuary 1. 2012, the premiumcontribution rate will increase
by an additional four peJ1Jellt. for a total increase ofsix percent

AB additional information is available. we will share it with you.
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Memorandum of Law in Opposition to Defendant’s Motion to Dismiss, dated Apr. 12, 2013   (R191-R226)

IFILED: NEW YORK COUNTY CLERK 04/12/2013]
NYSCEF DOC. NO. 25

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
--------------------------------------- x
EILEEN BRANSTEN, Justice of the Supreme Court of
the State ofNe,,, York, PHYLLIS ORLIKOFF FLUG,
Justice of the Supreme Court of the State ofNew York,
NL4.RTIN 1. SCHULl\'fAN, Justice of the Supreme Court:
of the State ofNew York, F. DANA WINSLOW, Justice:
of the Supreme Court of the State of New York, BETTY:
OWEN STINSON, Justice of the Supreme Court of the :
State ofNew York, MICHAEL 1. BRENNAN, Justice of:
the Supreme Court of the State of New York, ARTHUR
M. SCHACK, Justice of the Supreme Court of the State
ofNew York, BARRY SALMAN, Justice of the
Supreme Court of the State of New York, JOHN
BARONE, Justice of the Supreme Court of the State of
New York, ARTHUR G. PITTS, Justice of the Supreme:
Court of the State ofNew York, THotvIAS D.
RAFFAELE, Justice of the Supreme Court of the State
ofNew York, PAUL A. VICTOR, retired Justice of the
Supreme Court of the State ofNew York, JOSEPH
GIAl\tffiOI, retired Justice of the Supreme Court of the
State of New York, THE ASSOCIATION OF
mSTICES OF THE SUPREME COURT OF THE
STATE OF NE\V YORK, THE SUPREME COURT
mSTICES ASSOCIATION OF THE CITY OF NEW
YORK, INC. AND JOHN AND IvL4.RY DOES 1-2,000, :
current and retired Judges and Justices Of the Unified
Court System of the State OfNew York,

Plaintiffs,
-against-

STATE OF NEW YORK,

Defendant.

-------------------------------------- x

INDEX NO. 159160/2012

RECEIVED NYSCEF: 04/12/2013

Index No. 159160/2012

Justice C. Edmead

~IEMORANDUMOF LAW Il\" OPPOSITION TO DEFENDANT'S
MOTION TO DISMISS

STROOCK & STROOCK & LAVAN LLP
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New York, New York 10038
(212) 806-5400
Altorneys for Plaintiffs
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Plaintiffs, current and retired Judges and Justices and the named representative

associations, respectfully submit this memorandum oflaw in opposition to Defendant's Motion

to Dismiss.

PRELI~nNARY STATEJ\iIENT

Historical context properly frames the issue of whether Defendant violated the New York

Constitution by diminishing the compensation of Plaintiffs. In 2009, after ten years of not

receiving any increases in salary despite continuous appeals to the legislative and executive

branches, supported by numerous good government groups, New York State Judges were finally

compelled to file three separate actions against the Legislature and the Governor concerning the

practice of "linkage." As a result of the litigation, the Court ofAppeals in Maron v. Silver, 14

N.Y.3d 230 (2010), determined that the Legislature had improperly linked judicial salary

adjustments \vith legislative and policy issues. The Court of Appeals directed the Legislature to

take "approptiate and expeditious" action consistent with its opinion but did not order an

increase in salary. Id. at 263.

Almost an entire year later, in response to A/aron, the Legislature enacted, and the

Governor signed, the Act of Dec. 10,2010, ch. 567 (the "Salary Commission Law"). This

legislation created a special commission on judicial compensation to examine, evaluate and

make findings every four years with respect to judicial compensation (but again did not actually

effectuate a salary increase). See Salary Commission Law, available at

http://open.nysenate.gov/1egislation/billlS6801O-2009. Appointed in May 2011, the Salary

Commission submitted its fmal report on August 29,2011, raising the Judges' salaries over a

three-year period so that by the third year certain judges' salaries would be comparable to federal

judges' current salaries. The Salary Commission Law provides that unless the Legislature and

-1-
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the Governor enact a statute by April 1 of the following year to modify or reject the findings of

the Salary Commission, the Salary Commission's conclusions are effective automatically. The

Salary Commission's findings were not modified or abrogated, and on April 1,2012, Judges

received their first salary increase since 1999.

This historical back-drop underscores how the State's arguments herein add insult to

what has been over a decade of injury to Plaintiffs. 1'''0 months after the Salary Commission

reached its conclusions and disbanded, Defendant proceeded, by enactment of Section 167.8 of

the Civil Service Law, to reduce its contribution to Plaintiffs' health insurance benefits, thereby

unconstitutionally decreasing their compensation. Defendant concedes that it effectively reduced

Plaintiffs' compensation, however, it argues that the diminution in judicial compensation is

nonetheless constitutional, because, it claims, the reduction is somehow"indirect." Defendant

acts as if the last thirteen years never existed, ignoring the legal rebuke issued by the Court of

Appeals, the remedial action taken by the Salary Commission and applicable law.

By this motion, Defendant asks this Court to dismiss this case without so much as a

review of the facts and evidence surrounding its decision to diminish Plaintiffs' compensation.

For all the reasons explained below, Defendant's motion should be denied.

Under the Compensation Clause of the New York State Constitution, Article VI, § 25(a),

judicial compensation shall not be diminished. In New York, compensation includes wages and

benefi ts. Because of the reduction by the State of its contribution rate to health insurance

premitill1s, unless redressed by this Court, sitting Judges' and Justices' take-home pay would be

reduced by the State's 6% (2% for retired Judges) lower contribution rate per year going

forward. Thus, by reducing Plaintiffs' health insurance benefits, Defendant directly reduced

Plaintiffs' compensation in violation of the Compensation Clause. Even if the reduction could

-2-
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be considered indirect, it is applied in a discriminatory manner to Plaintiffs. Defendant concedes

that the reduction did not affect all state employees equally. Neither did PlaintifIs obtain the

benefits that other state employees received in exchange for a reduced premium contribution

rate. Nor, despite Defendant's implication, has this violation been cured - there has been no

salary increase with the purpose to remedy this violation.

Plaintiffs do not maintain that they are exempt from the duties of every other citizen. It is

not an unconstitutional diminution if general tax rates rise. But, here, the diminution ofbeneiits

imposed by Section 167.8 does not affect the citizens at large. Indeed, it affects only state

employees (including the State's Judges), but not even all ofthenl. It is, therefore,

unconstitutional, in violation of the Compensation Clause.

FACTS

In Summer 2011, the Salary Commission solicited submissions of relevant information to

assist its detennination of the appropriate level ofjudicial salaries. Numerous submissions were

provided. The Salary Commission held three meetings: on July 11,2011, August 8,2011 and

August 26,2011. On July 20th, a public hearing ,..'as also held where attendees were encouraged

to present testimony to the Salary Commission. The New York State Director of the Budget

appeared before the Commission at the July 20th hearing and laid out the State's budgetary

concerns. The Budget Director described the State's fiscal and economic conditions and

explained that during the last decade the State had chosen to allow spending to grow faster than

its ability to pay. He asked the Salary Commission, under the circmnstances, to consider a fair,

affordable and sustainable compensation level for the State's Judges. At no time was the plan to

reduce the State's contribution of health insurance benefits for Judges brought to the attention of

the Salary Commission. See NYS Division of the Budget Megna Testimony

-3-
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http://ww\v,judicialcompensation.ny.gov/submissions. The Salary Commission issued its final

report and conclusions on August 29, 2011.

During the same time frame, Defendant was actively engaged in collective bargaining

with its represented employees. Collective bargaining agreements were executed in hme 2011,

which contained terms reducing health insurance benefits in exchange for avoiding layoffs of

state employees. Thereafter, Defendant amended Section 167.8 of the Civil Service Law,

effective August 17,2011, to allow the president of the Civil Service Department, \vith approval

of the Budget Director, to impose the collective bargaining terms upon unrepresented state

employees and retirees. See Civ. Servo Law § 167.8. During the last week of August, notification

was sent to state employees represented by the Civil Service Employees Association ("CSEA"),

employees designated Management/Confidential, and retirees, which announced the New York

State Health Insurance Program ("NYSHIP") rate changes.

On September 27, 2011, the Civil Service Department formally proposed emergency

mles to implement changes in the state/state employee contributions for health insurance

premilUlls for individuals designated managerial or confidential or otherwise excluded from

collective bargaining within the meaning of the Taylor Law, Civil Service Law Article 14, i.e.,

Plaintiffs. Almost a month after the Salary Commission submitted its findings and disbanded,

sitting Judges, for the first time, were notified on or about September 30,2011 (Affidavit of

Philip R. Rumsey, sworn to April 2, 2013 ("Rumsey Aff."), at ~ 5), of the reduction in the State's

contribution to their health insurance premiums of 6%1 for sitting Judges and 2% for retired

Judges. See Rumsey Aff. at Ex. 1. The reduction in contribution to health insurance premiums

by the State meant that Plaintiffs were made to pay more per year for their health insurance

premIUms. The reduction became effective October 1, 2011.

-4-
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ARGUMENT

POINT I

Jlil>ICIAL COMPENSATION HAS BEEN DIMINISHED BY DEFENDAl'iT'S
REDUCTION OF ITS PERCENTAGE CONTRIBUT~ONTO PLAL'iTIFFS' HEALTH
INSURANCE BENEFITS THEREBY VIOLATING THE COMPENSATION CLAUSE

A. Judicial Compensation Cannot Be Diminished Under The Express Provisions or
The Compensation Clause or The New York State Constitution

The Compensation Clause provides:

[t]he compensation of ajudge of the court of appeals, a justice of
the supreme court, a judge of the court of claims, a judge of the
county court, ajudge of the surrogate's court, ajudge of the family
court, a judge of the court for the city of New York ... , ajudge of
the district court or of a retired judge or justice shall be established
by law and shall not be diminished during the term of office for
which he or she was elected or appointed.

N.Y. Const., art. VI, § 25(a) (emphasis added). According to the plaillianguage ofthe State

Constitution, ajustice's or retired justice'S compensation shall not be diminished. See l\tfatter of

Maron v. Silver, 14 N.Y.3d 230, 250 (2010) ("the state compensation clause plainly prohibited

the diminution ofjudicial compensation by legislative act during a judge's term of office"):

Afaller ofCaranise v. Town ofFayetle, 148 A.D.2d 210,212 (4th Dep't 1989) ("the constitution

expressly prohibited any reduction in the compensation of a justice of the peace during his term

of office"). The Compensation Clause and its federal counterpart share a common purpose: "to

promote judicial independence and ensure that the pay of prospective judges, who choose to

leave their practices or other legal positions for the bench, will not diminish." Maron, 14 N.Y.3d

at 250 (citing United Stales v. Will, 449 U.S. 200, 221 (1980)).

The Compensation Clause exists to ensure the independence of the Judiciary and a

meaningful Separation of Powers. ne Federalist, 1'0.78, at 392-99 (Alexander Hamilton)

-5-
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(Gary Wills ed., 1982) (nle Federalist). A key element ofjudicial independence is a protected

salary. ''Next to pernlanency in ofllce, nothing can contribute more to the independence of the

judges than a fLxed provision for their support.... In the general course of human nature, a power

over a man's subsistence amounts to a power over his will." n1e Federalist, supra, No. 79, at

400 (Alexander Hamilton). As acknowledged by Defendant, the United States Supreme Court

has recognized that the "guarantees of compensation and life tenure exist, not to benefit the

judges, but as a limitation imposed in the public interest." United States v. Hatter, 532 U.S. 557,

568 (2001) (internal cites omitted). The Court further found that these guarantees promote

public welfare "by helping to induce learned men and women to quit the lucrative pursuits of the

private sector and help to secure an independence of mind and spirit." Id.; see also Beer v.

United States, 696 F.3d 1174, 1184 (Fed. Cir. 2012) (the compensation clause ensures a

prospective judge that in abandoning private practice, the compensation of the new post will not

diminish).

The purpose of protecting against any form of diminution in judicial salary is to preserve

this independence of the Judiciary. "[I]fjudges were subservient [to] either the legislature or

executive branches of the government, the central unit, balance and hannony of the government

would be destroyed." Gordy v. Dennis, 176 Md. 106, 114 (1939); see also lllaron, 14 N.Y.3d at

258 (a fundamental principle is that each branch should be free from interference); DePascale v.

State ofNew Jerse)', No. wlER-L-1893 (Sup. Ct. N.J.i\-fercer Co., Oct. 17,2011), aff'd, 211 N.J.

40,54 (N.J. 2012) (the Compensation Clause ensures that the judicial branch will be capable of

carrying out its mission in our constitutional democracy). With Ne'" York State Judges not

having pernlanency in office, protection of their compensation is all the more critical to ensure

the Judiciary's independence and the Separation of Powers.

-6-
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B. Plaintiffs' Compensation Has Been Diminished

Ne\" York courts have specifically held that health benefits comprise part ofjudicial

compensation. See Roe III v. Bd. ofTrustees ofthe Village ofBellport, 65 A.D.3d 1211, 1211-12

(2d Dep't 2009) (defining compensation as :'wages and benefits") (citing Larabee v. Governor of

State ofNew York, 65 A.D.3d 74,86 (1st Dep't 2009) ("a legislative reduction of 'wages and

benefits' of a town justice during a tenn in the office is violative of the separation of powers

clause" under the State Compensation Clause). Defendant does not dispute that state-paid health

insurance benefits are included within Plaintiffs' compensation.

Defendant acknowledges that '",,,hen the State reduced its contribution here, it increased

the remaining balance that NYSHIP then collected from Judges' salaries." See Def. Br. at 13.

Until Defendant's recent improper actions, Section 167 of the Civil Service Law provided that

enrollees pay 10% of the cost of coverage for themselves and 25% for the cost of coverage for

dependents. Civ. Servo Law § 167(1). However, the amendment to Section 167.8 has resulted in

an increase, as of October L 2011, to them in the cost of their health insurance, along with

increases in other aspects, such as for co-payments, deductibles and prescription dmgs. As

recognized broadly throughout the country, this type of legislative action constitutes a reduction

in judicial compensation. See DePascale v. State ofNew Jersey, 211 N.J. 40, 62 (2012)(the

state statute "is an employer-generated reduction in the take-home salaries ofjustices and judges

during the tenns of their appointments-a direct violation of the No-Diminution Clause of our

State Constitution"); Hudson v. Johnstone, 660 P.2d 1180, 1182 (Alaska 1983) ("Requiring a

judge to contribute via a salary deduction to a retirement system diminishes ajudge's

compensation."); see also Roe III, 65 A.D.3d at 1211-12 (a legislative reduction of wages and

benefits \'iolates the separation of powers doctrine); Stiflelv. Cmper, 378 A.2d 124, 132 (Decl.
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Ch. 1977) (finding a violation of the Delaware Constitution where the State amended the State

Judiciary Pension Act to require an increased contribution rate for participation in the judicial

retirement system).

C. Defendant's Reduction Does Not Meet The Exception To The "No Diminishment
Rule" Of The Compensation Clause

Diminution may be effected in multiple ways-"[slome may be direct and others indirect

or even evasive... But all which by their necessary operation and effect withhold or take from

the judge a part of that which has been promised by law for his services must be regard[ed] as

within the prohibition." o 'Donoghue v. United States, 289 U.S. 516,533 (1933). The Supreme

Court has carved out one exception to the "no diminishment rule," that the Compensation Clause

does not forbid the enactment of a generally applicable, non-discriminatory tax ofjudges '

compensation. See United States v. Hatter, 532 U.S. 557 (2001).

However, that is not the situation here. In Hatter, the Supreme Court specifically held

that

the Compensation Clause offers protections that extend beyond a
legislative effort directly to diminish a judge's pay, say, by
ordering a lower salary. Otherwise a legislature could circumvent .
even the most basic Compensation Clause protection by enacting a
discriminatory tax law, for example, that precisely but indirectly
achieved the forbidden effect.

Halter, 532 U.S. at 569.

In Hatter, the federal judiciary brought an action challenging the constitutionality of two

taxes, a Medicare tax and a Social Security tax. With respect to the Medicare tax, the Supreme

Court found that because it applied to all citizens; the indirect diminislunent was constitutional

because it did not uniquely disadvantage the judiciary. The Supreme Court reasoned that "the

Compensation Clause offers no reason for exonerating a judge from the ordinary duties of a
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citizen, which he shares with all others." ld. at 569-70 (internal citations omitted). Conversely,

the Social Security tax was not imposed on all citizens; rather, it imposed an additional financial

burden upon federal judges from which virtually all other public employees could opt out.

Federal judges also gained no substantial benefit from the newly imposed tax because the

majority ofthem had already qualified for Social Security before becoming judges. ld. at 573.

In considering this application, the Court recognized that

Were the Compensation Clause to permit Congress to enact a discriminatory
law [that indirect!y reduced judicial compensation], it would authorize the
Legislature to diminish, or to equalize away, those very characteristics ... ,
the public needs to secure that Judicial independence upon which its rights
depend.

ld. at 576.

Defendant's diminution ofjudicial compensation here does not fall within the exception

to the "no diminishment rule." The Supreme Court in Hatter stated that ''the Compensation

Clause does not forbid Congress to enact a law imposing a nondiscriminatory tax (including an

increase in rates or a change in conditions) upon judges, whether those judges were appointed

before or after the tax law in question was enacted or took effect." 532 U.S. at 571 (emphasis

added). Defendant's attempt to expand the holding ofHatter to include all laws, not merely tax

laws, is too facile for it ignores that unlike a tax law, Section 167.8 was imposed by the State not

as a sovereign, but as an employer, and, as explained below, it does not affect all residents of

Ne\v York State or even all State employees equally.

1. Defendant's reduction of judicial compensation is direct

Defendant concedes that laws that reduce Judges' salary directly are per se impermissible

under the Compensation Clause. See Def. Br. at 11. However, Defendant characterizes the

applicable law as having only an "indirect dIect of reducing [Plaintiffs'] take-home pay." See
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Def. Br. at 13. Regardless of the wordplay, PlaintitTs' take-home pay and pension \\"ould be less

per year going forward. Defendant concedes that it reduced Plaintiffs' health insurance benefits

by reducing its contribution rate of health insurance premiums. See Def. Br. at 13. Therefore,

because benefits are encompassed within the term compensation, see Section B supra, and this

"benefif' has incontrovertibly been reduced, Defendant has inlpermissibly diminished

compensation for Compensation Clause purposes.

Defendant's attempt to expand the holding in Hatter to include "all laws," not just a tax

law (see Def. Br. at 11) is lmpersuasive. In Hatter, the Supreme Court specifically found that "a

tax law, lmlike a law mandating a salary reduction, affects compensation indirectly, not directly."

ld. at 571 (emphasis added). However, in its analysis, the Court reasoned that tax laws were

indirect reductions ofjudicial compensation, not that all indirect reductions met with

constitutional approval. Far from supporting Defendant here, Hatter, in determining that a

Medicare tax law was a constitutional reduction injudicial compensation, premised its holding

on the tax being imposed by the government as a sovereign, not as an employer (id. at 584

(Scalia,1. concurring) and because it affected all citizens equally (id. at 572), neither factor was

present here. 1

The increased health premium contributions imposed on Plaintiffs by Defendant is

distinguishable from the Medicare tax in Hatter. Section 167.8 is not a tax law. It is a

subsection of the Civil Service La\v, which sets forth the contribution ofthe health benefits for

current state and retired state employees. Defendant negotiated the collective bargaining

agreement with its represented employees and amended Section 167.8 as an employer, not as a

I According to Defendant, there are only approximately 1,200 State judges or justices. See Def. Br. at 14. The
population ofNe"v York State was over 19.57 million people according to the 2010 Census, clearly this reduction
does not affect all residents ofNew Yotic State.
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sovereIgn. Then, the Civil Service Department extended the collective bargaining agreement

terms to the unrepresented State employees and State retirees, again, as an employer. The

reduced contribution does not affect all citizens, it does not affect all New York residents, and it

does not even affect all New York State employees. The reduction runs afoul of the basic

precept for the exception to the no diminishment rule?

In this regard, the reasoning of the New Jersey Supreme Court in DePascale is apposite.

The New Jersey Constitution contains almost identical language to the New York State

Constitution with regard to the protection ofjudicial compensation. In DePascale, the

Legislature enacted a statute that altered the state-administered health benefits program and

required increased public employee contributions, including that ofjudges. See 211 N.J. at 42.

The plaintiff, ajudge, sought a finding that the statute diminished judicial salaries in violation of

the New Jersey Compensation Clause. See id. The court concluded that the contributions to

pension and benefits which were deducted from ajudge's paycheck directly related to the

anlOunt of salary paid to that judge. See id. at 62. Therefore, plaintiffs salary was being

diminished by legislative action in contravention of the Constitution oftlle State ofNew Jersey.

See id. The court held that the enactment was an employer-generated reduction in the take-home

salaries ofjudges and justices during the ternlS of tlleir appointments, which directly violated the

no-diminution clause, stating:

Here, the State is not asking plaintiff to share in ilie material
burden of ilie government, which he already does through the

:: Any argument that because the change is "indirect" it fails to effect a loss of compensation is wrong. Here, the
State transmits its contribution to NYSHlP, ,viJ.ich collects the remaining balance from the employee's salary and
then pays the full premium anlOunt to the insurer chosen by the employee still constitutes a reduction in
compensation. After collective bargaining \\ith the union represented state employees, Defendant amended the
Civil Service Law to include Plaintiffs. Defendant directly affected judicial compensation by the amendment of the
Civil Service Law without any regard to the constitutional protections afforded Plaintiffs.
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payment of taxes, but rather that he shoulder an increased share of
the burden of paying for the pension and health care benefits to
which he has been entitled since his appointment to the bench.
Clearly, the pension and health contribution paid by plaintiff is
dramatically different than a general tax paid by all citizens ... or
a state tax, paid by all citizens who reside in a particular State.

DePascale, No. MER-L-1893 at *37-38 (internal citations omitted) (emphasis added). Like

here, the New Jersey State government was acting as an employer by requiring its employees to

contribute to pension and health benefits, as opposed to imposing the contributions on all

citizens. Id. at 51. Following federal case law, the New Jersey Supreme Court affirmed the

decision below, determining that the sole exception to the federal Compensation Clause

prohibiting salary reductions is a tax borne by all citizens.3 Id. at 59 (the Supreme Court "has

never given any signal that even an indirect reduction in ajudge's salary during the tenn of his

appointment would be tolerable under the Federal Constitution - with one exception, a

nondiscrinlinatory tax").

DePascale is on all fours with the case at bar, and Defendant's attempts to distinguish it

fail. New Jersey's Compensation Clause and Ne\v York's Compensation Clause are virtually the

same. See N.J. Const. of 1844, art. VII, § 2, Cf 1 (stating that "[t]he justices of the supreme court

and chancellor ... shall, at stated times, receive for tlleir services a compensation which shall not

be diminished during the ternl of their appointments"): N.J. Const. of 1947, art. VI, § VI, ~ 6.

("The Justices of the Supreme Court shall receive the same salary as members of the United

States Supreme Court, which shall not be diminished during the Justices' tenure in office.") The

reasoning of the New Jersey Supreme Court is persuasive and should be accepted by this Court.

Indeed, New York's Compensation Clause is more protective ofjudicial health benefits because

3 Defendant concedes that New Yorlc courts also follow federal Compen sation Clause jurisp11ldence. Def. Br. at 9.
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of its use of the tenn "compensation," which encompasses wages and benefits, versus "salary"

which could be argued to be more limited.

Defendant's attempt to distinguish DePascale by comparing the difference in

contribution rates is lmpersuasive. A diminution is a diminution - the Constitution does not

speak of acceptable versus unacceptable ranges ofviolations.4 Significantly, Defendant points to

no precedent that the Compensation Clause allows a small, but prohibits a larger diminution of

judicial compensation. If permitted, here, Section 167.8 would lay the foundation for the State to

continually eat into Judges' compensation. Moreover, as the court in DePascale aptly states,

"however artfully the State describes the effect of [the statute] - as either a direct or indirect

diminution in salary - it remains, regardless of the wordplay, an unconstitutional diminution."

211 N.J. at 44. The diminution ofjudicial compensation here is unconstitutional as analyzed

lmder both Hatter and DePascale. Defendant's actions improperly reduce judicial

compensation, which is plainly prohibited by the Compensation Clause.

2. Defendant's reduction is discriminatory and singles out Judges

Even ifviewed as an "indirect reduction" ofjudicial compensation, Defendant's action is

prohibited by the Compensation Clause. The Supreme Court specifically rejected the argument

that "Article III protects judges only against a reduction in stated salary, not against indirect

measures that only reduce take-home pay." See Hatter, 532 U.S. at 576 (citing 0 'Malley v.

rVoodrough, 307 U.S. 277, 282 (1939) (implying Compensation Clause would bar a

• Even if one somehow could have an "acceptable" degree of constitutional violation, Defendant errs in making light
of the impact of the changes in question. First, in context, Defendant ignores that the Judiciary suffered from the
lack of any wage increases for over a decade; that even ,v-ith the enacted increases, New York Judges and Justices
are still not paid the same amount as their federal counterparts, and these Judges have lost over $500 million in
purchasing power over the past decade because they did not receive any increase in compensation since 1999. See
Def. Coyle Aff. Ex. J at 11-12 (Fiske Jr., dissenting), 14-15 (Mulholland, dissenting). The 6% reduction in
Defendant's contribution rate for health benefits is not de minimis, especially in light of the historical context.
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discriminatory tax); United States. v. Will, 449 U.S. 200, 226 (1980) (indicating Compensation

Clause bars indirect efforts to reduce judges' salaries through taxes when those taxes

discriminate). The argument that the increased health insurance contributions were

nondiscriminatory because they apply to all state employees, including judges, is unpersuasive.

Hatter, 532 U.S. at 571 (''the Legislature cannot directly reduce judicial salaries even as part of

an equitable effort to reduce all Government salaries."); DePascale, No. MER-L-1893 at *50-51

(finding a constitutional violation where increased health insurance contributions were applied to

all public employees, including judges).

In DePascale, the New Jersey Supreme Court recognized that the increased costs were to

be borne by a broader group of employees, not just the Judiciary. Nonetheless, the increase did

not apply to all citizens like the Medicare tax in Hatter, and was thus found unconstitutional.

Even if the class at issue ,vas properly that ofpublic employees, the court found that the analysis

did not end there, for the Constitution protects the compensation ofjudges, not that of all public

employees. Consequently, that the state statute did not discriminate between judges and other

public employees is not the proper analytical framework; because the provision increased the

amount that all public employees must contribute, it ran afoul of that constitutional protection for

the compensation of the Judiciary. See DePascale, 211 N.J. at 43 ("The Framers of the

Constitution prohibited the Legislature from diminishing the salaries of sitting justices and

judges - not other public employees.")

The diminution here is not akin to the Medicare tax in Hatter. Increased contributions of

health insurance premiums are not borne by all residents of New York State. Section 167.8

imposed the increased contributions solely on employees and retired employees of the State. See

id In this way, Section 167.8 is more similar to the Social Security tax in Hatter found to be
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lillconstitutional. See Hatter, 532 U.S. at 572. The Court analyzed four features of the Social

Security tax law to detennine its unconstitutionality, as applied to federal judges. Application of

each of those factors here demonstrates that Section 167.8 is unconstitutional as applied to

Plaintiffs.

a. Plaintiffs have been discriminated against within their class

First, the Supreme Court determined the appropriate class against which to measure the

asserted discrimination by the Social Security tax was federal employees. Hatter, 532 U.S. at

572 (detennining that the appropriate class was federal employees, where the law brought federal

employees within the Social Security system). Even if the proper class was viewed as the State's

public employees, Defendant concedes that the reduction does not even affect all employees of

the State of New York. See Def. Br. at 8, 11, 12, 13 (provision reduced "the vast majority of

other state employees' health insurance premiums"; reduced "most other state employees' health

insurance premiums"; "reduction of its contribution to Judges' and Legislators' and most other

state employees' health insurance premiums"; "vast majority ofstate employees" (emphasis

added». Indeed, even those state employees that were affected by the reduction were not treated

equally, Plaintiffs did not receive the same benefits that represented State employees received.

Hence, in failing to have universal application, the reduction falls far short of the Hatter test for

constitutionality.

As related above, Defendant negotiated and executed collective bargaining agreements

with its represented employees, thereby reducing its contribution to its employees' health

insurance premiums in exchange for limiting further layoffs of its employees. Plaintiffs are

unrepresented, and indeed, not eligible for collective bargaining. See Civil Service Law eh. 7,

Art. 14, § 201(7)(a). Defendant amended Section 167.8 to include unrepresented state
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employees and retired state employees in a bargain to which they \vere not subject and for which

they could not benefit. In exchange for the reduction in health insurance premiwns contribution,

the State agreed to not lay off represented state employees. With no seat at the bargaining table

and not gaining the layoff protection achieved by the represented employees, as Plaintiffs'

employment is set by statutory terms limits, Plaintiffs were nevertheless required to pay an

increased amount.

Defendant states that 75% of active state employees are subject to the reduced premium

contribution rate and of those subject to the reduced premium the Judges are less than 1%.5 Def.

Br. at 14. Defendant's arguments highlight the inequality of Section 167.8 on two levels. First,

according to Defendant, 25% of active state employees are exempt from the reduced premiwll

contribution. Thus, unlike Plaintiffs, many State employees were unaffected by the change in

contribution rate. Second, according to Defendant, there are approximately 186,000 state

employees and 161,000 of those state employees were represented and negotiated the reduction

to the contribution of health insurance premiums. See DeL Br. at n. 1, 4-9. Therefore, most

State employees agreed as part of bargaining to the reduction in exchange for a benefit.6 Under

either of these two sets of calculations presented by Defendant, it is demonstrated that the

diminution is clearly discriminatory; virtually all of the state employees were treated differently

than Plaintiffs - either by being represented during the collective bargaining negotiations or

otherwise exempt.

5 Defendant does not specify the reason why 25% of state employees are exempt.

6 As noted above, unlike Plaintiffs \....ho are not eligible to participate in collective bargaining, approximately 94% of
all members of the executive branch are unionized. See http://www.goer.ny.gov/GOER_InformatioD/FAQs.cfm#18.
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Defendant argues that the Legislature would not use such a blunt instrument to cut

contribution to the health insurance premiums ofwell over 100,000 non-judge state employees to

punish the Judges for unpopular decisions. However, this is the quintessential red herring.

NO\vhere in the Constitution or in the case la'v interpreting the Compensation Clause is there a

requirement that reduction in judicial compensation must be linked to punishment for unpopular

decisions. While that may have been an initial rationale for protecting judicial compensation, it

is not a predicate to proving a violation. Both federal and state courts have deternlined that it is

mmecessary to consider or find the existence of any improper motive or evidence that Congress

or the Legislature singled out or discriminated against the judges to intimidate or influence them.

See Hatter, 532 U.S. at 577 (evidence that Congress singled out judges for special treatment in

order to intimidate, influence, or punish them is not necessary); Larabee v. Governor, 65 A.D.3d

74,99 (lstDep't 2009) (the absence ofundue influence is not dispositive). Such a requirement­

and the difficultly in proof - would place at risk this most fundamental of protections.

Defendant also erroneously argues that because it reduced its contribution to the State

Legislators' health insurance premiums, it is constitutional to reduce Plaintiffs' health insurance

premiums. The Court ofAppeals has determined that it violates the Separation of Powers

Doctrine to link judicial compensation to unrelated legislative objectives and policy initiatives.

SeeAfaron, 14 N.Y.S.3d at 257; see also Hatter, 532 U.S. at 571 (impermissible to reduce

judicial salaries, even if reducing all Government salaries). Indeed, any argument by Defendant

that Plaintiffs' compensation has been linked to other initiatives or considerations of

compensation adjustment for employees outside the Judiciary serves only to acknowledge that its

conduct was unlawful.
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b. Defendant has imposed a new financial obligation on Plaintiffs

The second factor that the Court analyzed in Hatter was whether the Social Security tax

imposed a new financial obligation. See Hatter, 532 U.S. at 573 ("the new law imposed a

substantial cost on federal judges with little or no expectation of substantial benefit for most of

them"). Here, the law as applied in practice imposes a new fmancial obligation upon Plaintiffs.

The Supreme Court found that the Social Security tax was being imposed on federal judges when

virtually all of the remaining federal employees (but not the judges) could opt out of it. This

differentiation in treatment, not arising out of malice, was found to be sufficiently discriminatory

to violate the no diminution protection. Id It follows that Hatter cannot support Defendant's

argument that the challenged provision does not single out Judges. See id ("The practical upshot

is that the law permitted nearly every current federal employee, but not federal judges, to avoid

the newly imposed financial obligation."). 7 The amended Section 167.8 imposed a new

financial obligation on Plaintiffs, which was not imposed equally on all state employees, let

alone all of its citizens.

c. Defendant's claimed benefit is not applicable to Plaintiffs

In Hatter, the Court analyzed whether the new law imposed a substantial cost on federal

judges with little or no expectation of substantial benefit for most of them. As in Hatter, Section

167.8 imposes a substantial cost on PlaintifTs with little or no expectation of substantial benefit.

By including PlaintifTs in anlended Section 167.8, all members of the Judiciary were adversely

affected. Inclusion meant that Judges must pay more for their health insurance premiums each

7 The Social Security tax law ga'"e 96% of all current employees total freedom to enter or not to enter the system as
they chose. ld. at 572-73. The remaining 4% had the freedom to maintain their pre-1984 payroll deductions,
provided they were enrolled ill a covered system. ld. at 573. The law defmed a covered system in a way that
included virtually all of the 4%, except for federal judges. ld Because federal judges were excluded fi-om opting out
of the Social Security tax, they were impelmissibly singled out in violation of the Compensation Clause.
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year. Even according to Defendant, the agreement between the unions and the State was "[i]n

exchange for avoiding layoffs of thousands of state employees, the union agreed to a three-year

salary freeze, an unpaid furlough, and a reduction in the percentage contribution that the State

pays towards their health insurance premiums." Def. Br. at 3. The benefit, in exchange for the

reduction in the contribution, was the avoidance oflayoffs, which has no application to

Plaintiffs.

'While Defendant points to a reduction in co-pays for preventive care services and certain

prescription drugs, neither equal the increase costs of health insurance premiums passed on to

Plaintiffs. Hence, Defendant's claim that increased costs are not significant is not only \vrong,

and not only legally irrelevant (supra, at 13), but it ignores thirteen years of a lack of increased

compensation which the Judges were made to bear.

d. Defendant's budgetary justification for violating the Compensation Clause is
unsound

The last factor analyzed by the Court was that there must be a sound justification for the

discrimination that outweighs the objectives of the Compensation Clause. See Hatter, 532 U.S.

at 573. Defendant argues that the reduction is necessary to ameliorate a statewide budget crisis.

This was the precise argument advanced by the State of New Jersey and rejected by that state's

Supreme Court. DePascale, 211 N.J. at 44 ("\Vhatever good motives the Legislature might

have, the Framers' message is simple and clear. Diminishing judicial salaries during ajurist's

term of appointment is forbidden by the Constihltion."): see also Stilp v. Commonwealth,

588 Pa. 539, 584-85 (Pa. 2006) ("for this Court to accept the notion that legislative

pronouncements ofbenign intent can control a constitutional inquiry concerning diminishing

judicial compensation would be tantamount to ceding our constitutional duty, and our
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independence"). Defendant must adhere to the requirements of the State Constitution when

solving the State's fiscal issues. See Maron, 14 N.Y.3d at 257 Gudicial compensation cannot be

linked to other unrelated policy initiatives); DePascale, 211 N.J. at 64,47 A.3d at 705 ("any

solution to the State's serious fiscal issues must conform to the requirements of our

Constitution").

Indeed, Defendant's own representation that Judges comprise less than 1% of the active

state employees demonstrates that the dollar amount at issue here could hardly be material in

remedying the state budgetary issues. Or, stated conversely, continuing the Judge's benefits at

their pre-amendment levels could not possibly cause such financial distress that would justify

violating the Constitution.8 Moreover, at the time that the collective bargaining terms were being

negotiated, the Salary Commission was analyzing the appropriate level ofjudicial salaries. It is

noteworthy that the Salary Commission had already taken into accotmt the ability of the State to

pay Judges' salaries in determining its recommended increase. See Def. Coyle Aff. Ex. J at 11

(Fiske Jr., dissenting) (recommending an increase to $195,754, Fiske stated: ''No discussion of

the state's ability to fund increased judicial compensation can be complete without noting what

the state has saved by failing to adjust judicial salaries for twelve years. Since 1999, by not

giving the judges appropriate cost-of-living increases, the state has saved approximately $515

million to spend in other areas."); Def Coyle Aff. Ex. J at 14-15 (Mulholland, dissenting)

S Nor is Defendant's argument that the rule is unworkable persuasive. Defendant offers no explanation for why it
could not revert to its prior contribution rate. While, Defendant claims that this is un\vorkable (see Def. BI'. at 16),
that contention makes no sense. See Hatter, 532 U.S. at 580 (finding no reason why exemption from Social Security
would prove unworkable). Defendant can simply change the contribution rate of Plaintiffs' health insurance
premiums - insurance companies do this all the time for different groups of insureds. Moreover, as Defendant
poin ts out, the Judges are less than 1% of the active state employees, retuming to the contribution rate in effect for
decades cel1ainly cannot be construed as unworkable. For example, in Stifiel, the court stopped any further pension
contribution deductions under the amended statute, and granted restitution of all sums wrongfully deducted and
\vithheld under the amendment since its effective date. 378 A.2d at 132. Finally, it would seem that the system
must be \vorkable as 25% of state employees 'were excluded from the reduction.
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(recommending an increase to $192,000, Mulholland stated: "Mr. Megna admitted New York

could cover the cost if need be. Our judges have already paid over $500 million toward the cost,

through their salary forfeitures suffered since 1999").

The Salary Commission recommended an increase to $160,000, as of April 1, 2012,

consistent with the budgetary issues brought to its attention at the time of its findings. See NYS

Division of the Budget Megna Testimony http://www.judicialcompensation.ny.gov/submissions

(''the State's overall economic climate should be considered when setting a new level ofjudicial

compensation"): Def. Coyle AtT. Ex. J at 1 (''The Commission has considered various factors in

setting what they believe are appropriate judicial compensation levels in light of the State's

current fiscal situation"): Def. Coyle Aff. Ex. J at 7 ("In determining an appropriate judicial

salary increase, the Commission must take into account how that increase will affect the State's

financial situation"). Significantly, the Budget Director presented the fiscal impact on raising

judicial salaries on the economic condition of the State. He asked the Salary Commission to be

rational and fair and not to increase judicial salaries well-above most other public officials so

that the entire system would not be skewed. (However, the Budget Director never hinted at,

much less represented, that there would be a reduction in the Judges' health insurance benefits.

Hence, the Salary Commission could not have factored in this cost.) Defendant is thus trying to

have it both ways: plead poverty to the Salary Commission and then, only after the Commission

considered that position, hit the Judges with a further diminution.

Accordingly, the Salary Commission must be deemed to have already taken the fiscal

conditions of the State into consideration in setting the salaries of the Judiciary. To then change

the Judges' benefits would be a double-hit for the sanle objective, after thirteen years without

any increase, then followed by a modest increase and then a reduction. Plaintiffs should not be
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mandated to forego their constitutional rights and the protection of their compensation to address

budget crises. The budget difficulty is not a legitimate justification for the reduction ofjudicial

compensation, and this Court should not be persuaded by such a plain attempt to skirt the

Compensation Clause.

None of the cases cited by Defendant provide support for the reduction ofjudicial

compensation at issue here. Defendant cites to Hatter and Maron for the proposition that a

flondiscriminat01y tax is not prohibited by the Compensation Clause and that judges are not

immune from sharing ..vith their/ellow citizens the material burden a/the government.

However, the reduction here is not a nondiscriminatory tax on all residents of the State of New

York; it is a direct diminution of compensation. See Hatter, 532 U.S. at 576-77; l~faron, 14

N.Y.3d at 254. Robinson v. Sullivan, 905 F.2d 1199, 1202 (8th Cir. 1990), is not to the contrary.

There, the court faced an amendment to the Social Security Act that covered judges with senior

status who perfonned judicial services but not those senior judges who no longer perfonned such

senices. The Eighth Circuit explained that social security retirement insurance benefits are

earned and paid as part of a general social welfare plan and not specifically as judicial

compensation. Section 167.8 is not a general social welfare plan, like social security, it is a

reduction by an employer of its contribution rate to its employees' health insurance premiums.

Defendant also cites to the holding in Blackv. Graves, 257 A.D. 176, 177 (3d Dep't 1939), that

judges are required to pay income tax to ,vhich all other state residents ,vere already subject.

Again, these are not the facts here, where the reduction does not affect all state residents.

Similarly inapposite is Atkins v. United States, 556 F.2d 1028, 1045 (Ct. Cl. 1977). The court

there analyzed a claim of an inflationary decrease in compensation due to neglect, it did not

approve a specifically amended statute decreasing judicial compensation like that at issue here.
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United States v. Will, 449 U.S. 200, also relied upon by Defendant, actually supports Plaintitls'

position. There Congress enacted statutes to stop or to reduce previously authorized cost-of-

living increases for the Executive, Legislative and Judicial Branches initially intended to be

automatically operative under a statutory scheme. The Government contended that Congress

could reduce compensation as long as it did not "discriminate" against judges. Id. at 226. The

Court found that Congress violated the Compensation Clause for year one because "[t]he

inclusion in the freeze of other officials in the Legislative and the Executive Branches, who are

not protected by the Compensation Clause does not insulate a direct diminution in judges'

salaries; the Constitution makes no exceptions for 'nondiscriminatory' reductions."

Defendant's reduction in judicial compensation is discriminatory in its impact on

Plaintiffs and is prohibited by the Compensation Clause. See Hatter, 532 U.S. at 575 (fmding

that the Compensation Clause does not authorize the Legislature to diminish or to equalize away

those very characteristics of the Judicial Branch that Article III guarantees - Le., protection of

judicial compensation).

Finally, Defendant posits a collection of "absurd result" arguments (see Def. Br. at 15-

17), which border on the nonsensical, and the Court should give them no weight. As one

example, Defendant pretends that a decrease in the size of a State subsidy to food prices at the

courthouse cafeteria would, under Plaintiffs' theory, be an unconstitutional diminution. Of

course, it is that contention that is absurd. Unlike a mandated decrease in the health insurance

premiulll rate, Plaintiffs do not have to purchase food from the courthouse. For the same reason,

Defendant's other examples are equally frivolous. 8

SIn addition, any argument that inconsistent historical practice justifies the unconstitutional reduction here is
invalid. Plaintiffs have not waived their constitutional right to the protection of their compensation under the
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POINT II

THE LONG OVERDUE INCREASE IN JUDICIAL SALARIES DOES NOT REl\rIEDY
THE UNCONSTITIJTIONAL DIl\rfiNISHMENT OF JUDICIAL COMPENSATION

CAUSED BY DEFENDANT

The April 2012 increase in judicial salaries cannot cure Defendant's constitutional

violation here. Defendant argues that even if the reduction was a constitutional violation, it was

cured when the salaries of the Plaintiffs were increased by an amount greater than the amount of

the health insurance prenlium rate reduction. Def Br. at 19. Putting aside that such view would

entitle Plaintiffs to reimbursement for six months ofunconstitutional charges, the basic premise

of that contention is flawed. The purpose of a ''remedial'' increase must be to cure the preceding

unconstitutional harm. See Hatter, 532 U.S. at 581. The salary increase here \\-'as never meant to

remedy the reduction in the State's contribution rate for health insurance premiums.

Defendant argues that the "Special Commission on judicial compensation considered not

only the 'levels of compensation' of Judges and their peers in other professions, but also the

'non-salary' benefits, including health insurance." Def. Br. at 20. Defendant, however, carefully

avoids clainling that the Salary Commission actually considered the reduction in the health

insurance premiums contributions at issue. This omission speaks volumes, for the Salary

Commission did not consider the reduction, and indeed, was not even informed of any

contemplated reduction of health benefits applicable to Plaintiffs. See NYS Division of the

Budget Megna Testimony http://www.judicialcompensation.ny.gov/submissions.

Compensation Clause. See e.g., Johnson v. Zerbst, 304 U.S. 458, 464 (1939) (for a ,vain'!" of constitutional rights to
be effective it must be established that there ,vas an intentional relinquishment of a knO\m right or privilege).
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The statutory authority creating the Salary Commission provided that the Salary

Commission must take into account "the State's ability to fund increases in compensation and

non-salary benefits," Act of Dec. 10,2010, ch. 567, which it did. However, the Salary

Commission was not provided with any information regarding any increase in Plaintiffs' health

insurance premiums prior to its final report. Thus, the Salary Commission did not and could not

have taken into accountthe State's reduction when it made its findings.

As previously noted, submissions were provided to the Salary Commission throughout

sununer 2011. On July 20,2011, the Budget Director testified at the hearing and presented the

financial overview of the State's budget. Not a word was mentioned about any impending

reduction in the contribution to the health insurance premiums for Plaintiffs.9

The Salary Commission reviewed numerous submissions regarding the appropriate salary

increase, however, there was no submission or testimony provided to the Salary Commission

regarding any reduction in judicial health insurance benefits. The Salary Commission made its

final report on August 29, 2011 and did not include any mention of an increase in health

insurance contributions as one of the factors which motivated its conclusions. Indeed, there was

no reference to any possible health contribution reduction for Judges in its final report. See Def.

Coyle Aff. at Ex. 1. The Salary Commission was then disbanded having completed its duties and

thus, could not make any further findings regarding the changes put in place in October 2011. 10

9 It is certainly reasonable to infer that Defendant knew of its forthcoming proposed reduction to the Judges' health
insurance premiums contribution prior to the Salary Commission's fmal report and did not present this information
to the Salary Commission. If so, this willful omission would reflect bad faith and, indeed, be supportive evidence of
Defendant's discrim inato!)' behavior and singling out of Plaintiffs - exactly the behavior that the Compensation
Clause and the Separation of Po"vers Doctrine were designed to prevent.

lJ TIle Salary Commission dissolved on August 29, 2011. See Act of Dec. 10,2010, ch. 567 (the commission must
be dissolved no later than 150 days after its establishment).
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It was not until September 27,2011, a month after the Salary Commission made its

findings, that the Civil Service Department filed an emergency rule proposal in its effort to

implement changes in the state/state employee contributions for health insurance premiums for

individuals designated managerial or confidential or otherwise excluded from collective

bargaining within the meaning of the Taylor Law, Civil Service Law Article 14. Inde~ it was

not until the end of September that the Judges were first notified of the intended reduction in the

State's contribution to their health insurance premiums (see Rumsey Aff. at' 5), with the

reduction becoming effective October 1,2011, two months after the Salary Commission

submitted its findings. Therefore, the Salary Commission did not and could not have taken this

reduction into account when making its final conclusions for judicial compensation increases for

the next four years. 11 Thus, it is most disingenuous for Defendant to argue that one of the

purposes of the salary increase was to account for the diminishment of the Plaintiffs'

compensation by the reduction in health insurance premium contributions, (see Def. Br. at 20),

when the reduction occurred after the final report and was not brought to the Salary

Commission's attention prior to its findings. 12

Moreover, Defendant's argument that the violation was cured six months later - by the

Legislature's failure to overrule the Salary Commission's conclusions (see Def. Br. at 19) - is

particularly galling. Defendant has not offered a scintilla of evidence that the Legislature

Il IfDefendant challenges this absence of knowledge, Plaintiffs would be entitled to discovery on the matter, thus
rendering the motion to dismiss inappropriate.

C Defendant also put forward the salary increases in 2013 and 2014 as curing the constitutional violation. Again,
this reference is misleading. These future increases were based on the Salary Commission's August 29, 2011 final
report, before there \vas any indication of a change in Plaintiffs' healthcare costs.
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considered the health insurance increase in its abstaining to modify or reject the Salary

Commission's fmdings.

Accordingly, the salary increase by the Salary Commission cannot be held to cure the

unconstitutional hann, because the increase was not in any way intended to remedy the premium

contribution reduction. See Hatter, 532 U.S. at 580-811 (finding nothing in the record to suggest

that the later salary increase was meant to cure the preceding constitutional violation).

POINT III

AN INCREASE IN RETIRED J1JDGES' AND JUSTICES' HEALTH INSIJRANCE
PREMIUMS VIOLATES THE COMPENSATION CLAUSE

Defendant argues that retired judges are not protected by the Compensation Clause.

However, the New York Compensation Clause specifically includes the category ofretired

jurists. Section 25 provides that:

"[t]he compensation of ... a retiredjudge orjustice shall be
established by law and shall not be diminished during the term of
office for which he or she was elected or appointed."

N.Y. Const., art. VI, § 25(a) (emphasis added). This provision follows the public policy for

complete independence of the judiciary despite its inferior bargaining power with the other co-

equal branches of the government. Unlike federal judges who are appointed for life, the New

York State Constitution makes it mandatory for State Judges to retire at age 70. N.Y. Const., art.

VI, § 25(b). At the same tinle, the New York Constitution plainly mandates that retired Judges'

compensation cannot be diminished. This provision ensures that, as they near retirement age,

Judges cannot be unduly influenced by concerns that their benefits could be diminished by the

legislative and executive branches once they retire. Defendant's argument that once Judges

retire, "they can no longer be influenced by the threat of a reduction in compensation," is too
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narrow an interpretation of the protection provided by the Compensation Clause and the

Separation of Powers Doctrine. See Def. Br. at 22. The Constitution establishes the

independence of the judiciary no matter what age the specific judge may be at any given time.

The independence of the judiciary is supreme to the wor}..;ngs of the justice system. Therefore,

in line with the Constitutional mandate that maintains the independence of the judiciary, retired

judges' compensation cannot be decreased after they retire.

Defendant argues that the phrase "[d]uring the term of office for which he or she was

elected or appointed" does not apply to retired judges because ajustice's term of office ends

when he or she retires. However, Defendant fails to cite any support for its argument. Indeed, if

Defendant's interpretation of the Compensation Clause were correct, it would be superfluous to

include "a retired judge or justice" \;",ithin the Compensation Clause. See Branford House, Inc. v.

.Michetti, 81 N.Y.2d 681,688 (1993) (a construction rendering statutory language superfluous is

to be avoided); see also McKinney's Cons. Laws ofN.Y., Book 1, Statutes § 231 (courts should

give effect to every word of the statute). Therefore, it follows that the ''term of office" for a

retired judge begins on the date of his or her retirement. Thus, the compensation to which a

judge is entitled at the date of retirement cannot be diminished during his or her retirement.

Defendant misinterprets the facts and the law in Suulehan v. Town ofNew Windsor, 31

Misc.3d 290,294 (Sup. Ct. Orange Co. 2011) ajf'd, 100 A.D.3d 623,624 (2d Dep't 2012). In

Suulehan, the plaintiff was an active judge when a resolution to allow for fully paid post­

retirement health benefits was revoked and in its place the resolution required an imposition of a

contribution of 10% of health care premiums. Sunlehan, 100 A.D.3d at 623. Months after the

enactment of the resolution, plaintiff retired; consequently his post-retirement compensation was
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not diminished during his retirement - the diminution of his future post-retirement benefits

occurred while he was active and thus did not \iolate the constitutional protection.

The same analysis under Hatter and DePascale applies to retired Plaintiffs as it does to

current sitting ones. Retired Judges are constitutionally protected from diminution of their

compensation. Furthermore, the Salary Commission did not increase any payment to retired

Plaintiffs; its report only addressed current sitting Judges' salaries. Thus, there could be no

possible cure of the violation.

The practical implication of Defendant's argument is that the New York Constitution

affords absolutely no protection for a retired Judge or Justice; this was not the intent of the

drafters of the New York Constitution. Moreover, it would be naIve to contend that if Defendant

had the right to diminish compensation as soon as ajudge retires that such a pO\ver would not

hang over each judge's head like a sword of Damocles, an ever present reminder of the State's

control over ajudge's future livelihood.

POINT IV

JOHN AND MARY DOE PLAINTIFFS SHOULD NOT BE DISj\-llSSED

The John and Mary Doe Plaintiffs are not unknown. The Complaint explicitly identified

these plaintiffs as current and retired Judges and Justices of the Unified Court System of the

State ofNew York. Thus, Defendant's fairness argument is misplaced. The relief sought herein

is declaratory relief. A judgment no matter \",hat tlle outcome, would be grounds for res judicata

or collateral estoppel effect for all current and retired Judges and Justices. A class action is

mmecessary in a declaratory judgment action. Larabee v. Governor o/State, 37!vlisc.3d 748,

749 n.1 (Sup. Ct. New York County 2012) (noting that "[w]hile the action was brought by four

judges, without any request that it be certified as a class action, it has at all times been
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recognized by the parties that the issue with respect to constitutionality affects all members of

the judiciary who are part of the Unified Court System").

Moreover, Defendant maintains records of compensation payments being made to all

current and retired Judges and is directly aW'are of the names and addresses of each and every

Doe. Thus, there can be no prejudice to Defendant by allowing the John and Mary Doe plaintiffs

to remain in this declaratory action.

CONCLUSION

For the reasons stated above, Plaintiffs respectfully request that Defendant's Motion to

Dismiss be denied in its entirety.

Dated: New York, New York
April 12, 2013

STROOCK & STROOCK & LAVAN LLP

By: Is! Joseph L. Forstadt

Joseph L. Forstadt
Alan M. Klinger
Ernst H. Rosenberger
Burton N. Lipshie
Linda M. ~!Ielendres

180 Maiden Lane
New York New York 10038
(212) 806-5400

Attorneys for Plaintiffs
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Defendant the State ofNe",' York respectfully submits this reply memorandum oflmv in

fmiher supp01i of its motion to diinlliss the complaint.

PRELIlHINARY STATEMENT

In response to the State's motion to dismiss their Compensation Clause challenge to the

State's reduced contribution rate to their (and the vast 111 aj O1ity of otller state employees') health

insurance premimlls, the plaintiffs introduce some fifteen years ofhist01Y mentioned nowhere in

their complaint, advcUlce an interpretation of United States v. Hatter, 532 U.S. 557 (2001), that

has been rejected by lower courts (without mentioning those cases), and rely heavily on

distinguishable out-of-state authority. lllOse red henings should not distract fi'om the dispositive

fact in this case: The State's reduced premimll conuibution rate reduced judicial take-hollle pay

indirectly, not directly, ,,,itllOUt singling out Judges but ratller applying on equal tenllS to well

over 100,000 otller state employees. The plaintiffs' claim tlms fails lmder Hatter.

ARGUMENT

I. THE PLAINTIFFS' CLAIM FAILS UNDER THE HATTER FRAl'vIEWORK

In its opening blief. the State argued that tlle Compensation Clause allows broadly

applicable, nondisCllminat01Y laws that indirectly reduce judicial take-home pay -like tlle

State's reduced conhibution rate to the vast maj01ity of state employees' health insurance

premimlls at issue here. See State's MTD Br. at 8-19, NYSCEF Doc. NO.4.

In response, the plaintiffs adv'Ulce three Pll11Cipal argmllents. First. they claim that tlle

Compensation Clause case law allowing laws that indirectly reduce Judges' take-home pay

without singling out Judges is limited to universally applicable tax laws. See :MTD Opp'n Br. at

8-10, NYSCEF Doc. No. 25. Second, they claim tllat the State's reduced premium conuibution

rate is a direct, ratller than an indirect. reduction. See :~v1TD Opp'n Br. at 9-13. Third, they
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claim that the State's reduced premium contribution rate singles out Judges for disadvantageous

treatment. See MTD Opp'n Br. at 13-23. All tlu'ee contentions are wrong.

A. Hatter Allows Indirect, Nondiscriminatory Reductions to Judicial Take-Home Pay
Beyond Tax Laws

The plaintitfs' first argument - that Hatter's holding that the Compensation Clause

allows indirect, nondiscriminatOlY reductions to judicial take-home pay is limited to ta.x laws that

apply to all citizens - misreads Hatter.

While it is tme that tlle specific facts ofHatter involved two tax laws, nothing in the

opinion pmported to limit its holding to tax laws. To the contrmy, Hatter's reasoning applies

more broadly than just tax laws: "[T]h[e] prophylactic considerations that may justifY an

absolute TIlle forbidding direct salary reductions are absent here, where indirect taxation is at

issue[, because i]n practice, the likelihood that a nondiscriminatory tax represents a disguised

legislative etf0l1 to intluence the judicial will is virtually nonexistent" 532 U.S. at 571. That

logic applies with equal force to other broadly applicable, nondiscriminatory laws that indirectly

reduce Judges' take-home pay: in practice, the likelihood that such laws represent a disguised

legislative etTort to influence the judicial will is virtually nonexistent. 1

The plaintitTs claim that Hatter premised its holding on the fact that the Medicare tax was
"imposed by the govenunent as a sovereign, not as an employer." MTD Opp'n Br. at 10.
But the plaintiffs fuil to cite any paI1 of the Com1's opinion mentioning that distinction.
Rather, the plaintiffs misleadingly cite the dissenting opinion- which they (doubly
misleadingly) call a "conclUTing" opinion- and they cite a passage in which the
dissenters explained ,...·hy they disagreed with the standard adopted by the COlU1. MTD
Opp'n Br. at IO~ cf Hatter, 532 U.S. at 581-82 (Scalia, 1., conclUTing in part and
dissenting in pm1) ("I part paths with the COlU1 on the issue of extending the Medicare tax
to federal judges in 1983, which 1think was also unconstitutional.... 1 agree with the
Com1, therefore, that Evam was wrongly decided - not, however, because in Evans
there was no discrimination, but because in Ewms the muversal application of the ta."X
demonstrated tlwt tlle Govemment was not reducing the compensation ofits judges but
was acting as sovereign rather than employer, imposing a general ta.x.") (emphasis
deleted). The COlU1 should not cOlUltenance such tactics.

')
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For tIus reason, 10\:ver comis have held that Haffer applies to other expenses inClUTed by

judges -not just taxes. 2 For example,.iYfcBl}de v. United Srates, 299 F.3d 1357 (Fed. Cll:.

2002), held that the govenunent did not violate the Compensation Clause by denylllg

rellnbmsement of a judge's litigation expenses allegedly promised by statute. Id. at 1368-69.

The comi explallled that Haffer applies to all expenses that have the etIeet ofreducillgjudges'

take-home pay - ofwluch a tax is merely one example: ''[L]itigation expenses -like most

expenses of life [lllclndlllg the ta.xes at issue in Hatter] - do not reduce compensation[;]

expenses simply claim a portion ofthe judge's compensation after it has been paid." Id

Following Haffer's reasoning, the comi concluded that such expenses violate the Compensation

Clause only if they ·'discrimi.nate[e]" against judges because only then is there any

"opporilUuty ... for the govenmlent to exeri lUldue intluence over an llldependent judiciary." Id.

at 1369~ see also Sweene.v v. Cannoll, 23 AD.2d 1,9 (2d Dep't 1965) (rejecting Compensation

Clause challenge to statute requiring attomeys admitted to practice - including sitting Judges -

to pay registration fee; "'[0]ne might as well say that if a Judge needs a car to get to work, Ius car

license fee could not be changed wlule he was in oflice''').

Thus, the plaintitIs are wrong that Hatter is limited to tax laws.3 To the contrary, Haffer

stands for the proposition that the Compensation Clause allows broadly applicable,

2

3

Academic commentators agree. See Jonathan L. Entlll & Elik M. Jensen, S.l7llPOSiWll:
Judicial Independence and Judicial Accountability: Searchingfor the Right Bakmce:
Taxatiol1, Compensation andJlldicial11/.depelldence, 56 Case W. Res. L. Rev. 965, 968
n.12 (2006) (""[\\Ile do not tIunk that, under the Compensation Clause. anytlung selious
tums on whether Social Secmity levies that reduce ajudge's take-home income are taxes
or sometlung else.'}

Moreover, if the plaintiffs' readlllg ofHatfer were correct the State could simply charge
state employees a "health lllsmance tax" III the amount ofthe reduced premium
contribution rate at issue here - a result that would elevate fonn over substance.

3
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nondiscriminatOlY laws that indirectly reduce judges' take-home pay -like tlle State's reduced

contribution rate to the vast majority of state employees' health insurance premiums here.

B. The State's Reduced Contribution to .Judges' and :Most Other State Employees'
Health Insurance Premiums Is an Indirect Reduction

In the altemative, the plaintitfs argue that the State's reduced premium contribution rate

is a direct, rather than an indirect, reduction in their take-home pay. They claim that health

benefits constitute compensation, and thus that the State's reduced premimu contlibution rate

directly reduced their compensation. IvtTD Opp'n Br. at 10.

The flaw in tlle plaintitls' argument is that they are still receiving exactly tlle same health

insurance coverage that they were receiving before the State reduced its premium contIibution

rate. The only change is that when the State reduced its premium contribution rate, it increased

the remaining balance that NYSHIP then collects fi.-om tlle plaintiffs' (and most other state

employees') gross salmies. Accordingly, the State's reduced premium contlibution rate is just

like the Medicm'e tax upheld in Hatter: Neither affects Judges' gross salaries: rather, bOtll

simply increase the amOlUlt deducted from Judges' gross salaries . •S'ee Hatter, 532 U.S. at 561-

62,571-7 2. Thus, the St'lte's reduced premium contribution rate affects the plaintiffs' take-

home pay indirectly, not directly.4 See AfcB1Jde, 299 F.3d at 1368-69 ("[L]itigation expenses-

4 In an attempt to escape this conclusion, the plaintiffs rely heavily on DePascale v. State,
211 N.J. 40 (2012). See l\!ITD Opp'n Br. at II-B. But as explained in tlle State's
opening Iniet~ DePascale is distinguishable on two grounds. See State's MTD Br. at 17­
18.

First, unlike here, DePascale involved an increase in judges' mandatOlY pension
conuibutions - a distinction tlle plaintifTs do not respond to.

Second, tlle reduction in judicial take-home pay in DePascale was drastically larger them
here. The law in DePascale reduced judicial take-home pay by more them $17,000 per
year: here, by contrast tor an individual active Justice emolled in the Empire Plan, the
State's redllced conhibution rate means he or she must contribute approximately $3.12

4
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like most expenses of life - do not reduce compensation[~] expem:es simply claim a pOltion of

the judge's compensation after it has been paid.'}

C. The State's Reduced Premium Contribution Rate Does Not Single Out .Judges

Finally, the plaintiffs fall back on a third aTgument: that the State's reduced premium

contribution rate singles out Judges for disadvantageous treatment. r",ITD Opp'n Br. at 13-23.

They fail to explain, however, how the State's reduced premium contribution rate can be said to

single out 1,200 Judges and Justices for disadvantageous treatment when it applies on identical

tenns to well over 100,000 other state employees.

1. Tlte Appropriate Class Agaulst Jt71iclt to l\.1easure tlte Alleged Discrimination Is
All State Employees

The plaintiffs acknowledge that the tJu'eshold question in evaluating whether the State's

reduced premium contribution rate impennissibly singles out Judges is to detennine the

appropriate class against which to measme the alleged discrimination. MTD Opp'n Br. at 15.

The State's opening brief explained that because the State was acting in its capacity as employer

when it reduced its premium contribution rate, the appropriate class here is all state employees.

In response, in an attempt to inflate the denominator so as to make the State's reduced

premium contribution rate seem more discriminatOlY again,,,t Judges, the plaintiffq contend that

the appropriate class in tIris case is all New York citizens. f\ITD Opp'n Br. at 14. But as the

plaintiffs admit, the State here was acting in its capacity as emplover, not sovereign~ the State

more (in pre-tax dollars) per biweekly pay period, or $81.14 per year. The plaintiffs' sole
response is that "[a] diminution is a diminution," regardless ofsize. MTD Opp'n Br. at
13. But it is not difficult to intuit the difference in tile tlu'eat to judicial independence
bet\veen the two laws.

In addition, the State's operring briefexplained tIlat DePascale is not binding on tIris
Court and that its persuasive authOlity is limited because it misreads Hatter. See State's
1TTD Br. at 18. TIle plaintitfs do not respond to those arguments.

5
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does not provide health insurance to all New Yorkers. MTD Opp'n Br. at 9, 11, 12. Thus, the

appropriate class here is all state employees, just as in Haffer the appropriate class was all feder"l

employees. See Hatter, 532 U.S. at 572.

The plaintiffs harp on the fact that lUuike most other state employees, Judges are

umepresented and not eligible for collective bargaining. t\IITD Opp'n Br. at 15-16. 111at fact is

true, but it cuts against the plaintiffs. It suggests that the appropriate class against which to

measure the "lleged discrimination is not all state employees, but rather all state employees not

subject to a collective bargaining agreement. Ifso, then the plaintiffs' argument that the State's

reduced premium contlibution rate singles out Judges for disadvantageous treatment becomes

even weaker because Civil Service La,,,· § 167(8) applies on the exact same tenus to all state

employees not subject to a collective bargaining agreement: All such employees are subject to

the same reduced premium contribution rate from the State, and none of them had a seat at the

collective bargaining table.

The plaintiffs then argue that even ifthe appropriate class is all state employees, the

State's reduced premium contribution rate nevertheless singles out Judges for disadvantageous

treatment because some 25% ofstate employees are not yet subject to the reduced premiulll

contribution rate.5 MTD Opp'n Br. at 16. But the dispositive question under Haffer is not

whether the plaintiffs can point to any other indi\iiduals within the appropriate class who are

treated better tluUl Judges; rather, the question is whether Judges are "singl[ed] out ... for

disadvantageous treatment." Halter, 532 U.S. at 576. It strains logic for the plaintiffs to claim

that the State's reduced premium contribution rate "singl[es] out" 1,200 Judges and Justices for

5 The approximately 25% of state employees not subject to the reduced premilUu
contribution rate belong to unions who have yet to ratifY new collective bargaining
agreements.

6
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disadvantageous treatment when it applies on identical tenus to well over 100,000 non-judge

state employees.

The plaintiffS fall back on the umemarkable proposition that to establish a Compensation

Clause violation, they do not need to show that the "reduction in judicial compensation [was]

linked to punishment for unpopular decisions." l\tITD Opp'n Br. at 17. That argmuent attacks a

straw person. The State has never argued that the absence of a punitive legislative motive by

itselfprecludes a Compensation Clause violation6 Rather, tlle State explained that lUlder Hatter,

a law tllat indirectly reduces judicial take-home pay without singling out Judges -like tlle

State's reduced premimll contLibution rate here - does not violate the Compensation Clause

because tlle likelihood that such a law represents a "disguised legislative etlolt to influence tlle

judicial will is viltua1ly nonexistent." State's fvITD Br. at 12 (quoting Hatter, 532 U.S. at 571).

2. Tile State's Reduced Premium Contributio1l Rate Applies 011 Equal Terms to
tile Fast Jlfajoriry of.Wale Employees

The plaintifls tlleIl misstate tlle second factor tllat Hatter analyzed to detenlline whether

tlle challenged law impennissibly singles out Judges. The plaintiffS claim that "[t]he second

6 In arguing that the State did not single out Judges here, the State's opening blief
emphasized that the reduced preIuium contIibution rate applies on tlle same tenns to the
Legislators tllemselves. See State's MTD Br. at 1,5, 12-14. In response, the plaintiffS
argue tllat by heating Judges the same as Legislators. the State someho,,, violated the
separation ofpowers doctLi.ne by "link[ing] judicial compensation to umelated legislative
objectives and policy initiatives. '. ~UD Opp'n Br. at 17 (citing Afatter ojAk/ron v.
Silver, 14 N.Y.3d 230, 257 C:WlO)). But it does not follow that just because the State's
reduced premium conuibution rates applies on equal tenns to Judges and Legislators (and
most other state employees), the State has tied judicial compensation to umelated
obj ectives, rather than independently assessing judicial compensation on the melit::.
Moreover, if the plaintitls' argument were the law, it would create a Catch-22: lithe
State heats Judges tlle same as Legislators, it violates the separation ofpowers docuine~

but ifthe State u'eats Judges differently tItan Legislators, it singles tllem out in violation
ofthe Compensation Clause. In any event, the complaint does not assert a sepal"ation-of­
powers claim, so the Comt need not consider the plaintitfs' argument.
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factor that the Comt analyzed in Hatter was whether the Social Secmity tRX imposed a new

financial obligation." ~rrD Opp'n Br. at 18. The actual factor that Hatler analyzed was whether

the challenged law applies to other members onhe appropriate class or just to Judges. See

Hatter, 532 U.S. at 572 ("Second, the law, as applied in practice, in et1ect imposed a new

financial obligation upon sitting judges, but it did not impose a new financial bmden upon any

other group of (then) ClUTent federal employees").

Here, as explained above and in the State's opening brief, well over 75% of the State's

186,000 employees are subject to the reduced premimu contIibution rate. Judges and Justices

comprise less than one percent of those subject to the reduced premimll contIibution rate. In

other words, besides the L200 Judges and Justices, well over 100,000 other members of the class

of all state employees are subject to the reduced premimu contlibution rate. See State's MTD Br.

at 14. The argmuent that such a broadly applicable law singles out Judges is lUltenable.

3. Tile PlailltijJs Receive Substalltial Bellefits ;', Retum

The plaintiffs next claim that they do not receive substantial benefits in rehun tor the

reduced premimu contlibution rate. MTD Opp'n Br. at 18-19. In so doing, they attack another

stI'aw person, claiming that the avoidance oflayot1s (which does not apply to Judges) was the

chief benefit ofIered in exchange for the reduced pTemimll contIibution rate. But as the StHte's

opening brief explained, the chiefbenefit is the elimination or reduction of co-payments for a

wide variety of sel\iices and prescription drugs. See State's MTD Br. at 14-15. TIle plaintitTs do

not dispute that they enjoy th08e benefits.

-4. Tile State's Justificaliollfor the Reduced Premium COlltributioll Rate Is Fully
COllsistellt With the Compellsatioll Clause's Objectives

Finally, the State's opening brief argued that the State's justification for the reduced

premium conhibution rate - ameliorating the statewide budget crisis - is fully consistent with

8
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Compensation Clause objectives because it does not seek to offset Judges' constihltionally

guaranteed advantage vis-a-vis other state employees~ rather, it treats them equally. See State's

MTD Br. at 15.

The plaintiffs do not dispute that point. Rather, they m'gue only that the State's

justification is not sufficiently compelling because Judges comprise a tiny fi'action ofthose

subject to the reduced premium contribution rate, ~Uld tlms they could be exempted from tlle

reduction WitJlOut causing budgetalY distress. MTD Opp'n Br. at 20-21. But the question under

Hatter is not whetller tJle State's proffered justification is sufficiently compelling~ ratller, tlle

only question lmder Hatter is whether the State'8 proffered justification is consistent witll

Compensation Clause objectives. See Hatter, 532 U.S. at 576 (analyzing \\'hether law's

'justification [is that it was] necessary to offset advantages related to constitutionally protected

features oftlle judicial office"). The plaintiffs do not dispute that tlle State's justification here is

entirely consistent with Compensation Clause objectives.

Finally, the State's opening brief explained that the plaintiffs' theory would lead to

absurd results.? State's MTD Br. at 15-17. Under the plaintiffs' theOlY, tlle State could not

decrease a subsidy on food at tlle courtllOuse cafeteria because doing so would increase Judges'

food costs and thereby decrease their take-home pay. State's MTD Br. at 15. The plaintiffs' sole

? The State's opening brief also argued tllat the plaintiffs' tlleOlY ignores historical
practice. as the State has made similar reductions in the past. See State's MTD Br. at 16­
17. In response, the plaintiffs argue only that tJley have not waived their light to
challenge the State's reduced premilun contribution rate. 1-ITD Opp'n Br. at 23 n.8. But
the State did not al'gue that tlle plaintiffs had waived their arglUnent~ rather, the State
argued tltat the Compensation Clause should be interpreted so as not to invalidate
longstmlding historical practices. See en!y. ofAlleghel~vv. ACLU, 492 U.S. 573,670
(1989) (KeJUledy, J., concuning in tlle judgment in part and dissenting in part) ("A test
for implementing tlle protections of [a constitutional clause] tllat, if applied with
consistency, would invalidate longstanding traditions cannot be a proper reading of the
Clause.").
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response is that Judges do not have to pmchase food fi:om the comthouse cafeteria. MTD Opp'n

Br. at 23. But of comse Judges do not have to pmchase health insmallce ii-om the State, either:

Judges who have health insmance ii-om another somce can opt out ofthe State's health insmance

(and in exchange receive all alUmal incentive payment 01'$1,000 per individual or $3,000 per

family). TIms, the plaintiffs fail to show how their tlleOlY would not lead to absmd results.8

In sum, the plaintifts ofter no effective rejoinder to the State's argum ent that because the

State's reduced premium contribution rate reduces judicial take-home pay only indirectly, and

because it applies on equal tenus to the vast majority of state employees - including the

Legislators tllemselves - without singling out Judges for disadvantageous tl:eatment, it does not

violate the Compensation Clause. Tile complaint should be dismissed.

II. IN ANY EVENT, THE SUBSEQUENT, SUBSTANTIALLY LARGER JUDICIAL
SALARY INCREASE CURED ANY COMPENSATION CLAUSE VIOLATION

The State's opening brief argued tllat even ifthe State's reduced premium conb:ibution

rate violated the Compensation Clause, tlle substantially larger judicial salmy increase SLX

months later cmed that violation. See State's MTD Br. at 19-20.

The plaintiffs do not dispute that Judges' take-home pay following the judicial salary

increase is :mbstantially higher than before the State reduced its health insurance premium

contribution rate. Nor do they di;;:pute that the State considered Judges' non-salmy benefits when

deciding the appropriate size oftlle judicial salmy increa;;:e. A.nd they do not contend that the

State's reduced premium contl:ibution rate is a slUTeptitions attempt to pelpetnate lower salarie;;:

8 The plaintiff;;: fail to respond to the State's second example o1'hO\" their theOly would
lead to absmd results: Under their theOlY, the State could not reduce the mileage
reunbmsement rate for employee travel, even if gas prices tell, because doing so would
increase Judge;;:' trmlsportation costs and thereby decrease their take-home pay. State's
11TD Br. at 15-16.
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for one disfavored group of Judges, as in the troublesome hypothetical discussed in Hatter.

Radler, the plaintitIs' sole response is that the Special Commission on Judicial

Compensation was not aware ofthe reduced premium conuibution rate when it recommended

that judicial salaries be increased. See rvITD Opp'n B1'. at 24-26. But the question under Hatter

is whether remedying the plioI' violation was one of the Legislature's - not the

Commission's - purposes in implementing the salmy increase. See Hatter, 532 U.S. at 579

(concluding that the "salary increases amounted to a congressional effort to adjust judicial

salalies to retlect 'fluctuations in the value ofmoney''') (emphasis added). The plaintiffs caIUlOt

dispute that the Legislature was aware ofthe reduced premimn contlibution rate when it

implemented the judicial salmy increase. See Delese v. Tax Appeals Tnbunal, 3 AD.3d 612,

614 (3d Dep't 2004) (''A fhndalnental rule ofstatutOlY const11lction provides that the Legislature

does not act in a vaCUlun. but is aware ofthe existing state ofthe law at the time it enacts new

legislation. ").

Thus, even if the State's reduced premium contribution rate violated the Compensation

Clause, the substantially 1alger judicial salmy increase six months later cured that violation.

III. THE RETIRED JUSTICES' CLAIM SHOULD BE DISMISSED

The St'lte's opening lHief argued that the retired Judges' claim fails because the

Compensation Clause applies only (huing a Judge's "tenu of office." State's ~ITD B1'. at 21-22.

In response, the plaintiffs claim that "the 'tenn of office' tor a retired judge begins on the

date ofhis or her retirement.." such that the Compensation Clause applies for lite. even though he

or she is no longer hearing cases. Otherwise, they claim, the Compensation Clause's mention of

"a retired judge or justice" would be superfluous. rviTD Opp'n B1'. at 28.

The p1aintitfs cite no autho1ity for their ipse dixit claim that retired Judges and Justices
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have a lifetime ''tenn of office" for Compensation Clause purposes beginning at their date of

retirement. l1leir interpretation would stretch the Compensation Clause well beyond its pUl])OSe

ofpromoting judicial independence because once Justices retire, they are no longer susceptible to

influence by the tIueat of a reduction in compensation.9

Nor does the State's reading render the phrase "a retired judge or justice" superfluous.

That phmse protects retired Judges appointed for continued selvice lUlder Judiciroy Law § 115

and A..rticle VI. Section 25 oftile Constitution, which allow a retired Judge to be appointed for

continued service for two-year tenus lUttil age 76 iftheir seIvices are necessalY and they have the

mental and physical capacity. Jud. Law § 115(1)-(2)~ N.Y. Const. art. VI, § 25(b). Accordingly,

the'1eIlll of otlice" of a retired Judge appointed for continued service is two yero's, during ,,,hich

the Compensation Clause's protections apply. But no named plaintitTin this action is a retired

Judge appointed for continued service. The only retired Justices named as plaintitls here, Justice

Paul A. Victor and Justice Joseph Giamboi, were both older than 76 years old - and thus

constitutionally ineligible to continue seI,,'ing as retired Judges - when tile State's reduced

premimll conhibution rate took effect on October 1, 2011. See Jud. Law § 115(2). llms, tile

retired Justices' claim should be dismissed.

9 The plaintitfs claim that Suttlellal1v. Town o/New Windsor, 953 N .Y.S .2d 278 (2d Dep't
2012), stands for the proposition tIlat tile State may eliminate the promised post­
retirement compensation of an active Judge, but once the Judge retires, the State can no
longer adjust his or her compensation or benefits. MTD Opp'n Br. at 28-29. But
nothing in the Suttlelu:l1I opinion suggests tIlat the result would have been different had
the reduction occmTed after the town justice retired. See Suttlellan, 953 N .Y.S.2d at 279
("[T]he resolution addressed the prospective reduction of a municipal official's health
benefits only after his or heI' retirement, not tile reduction in the salmy or benefits of a
justice dUIing his or her tenll in office.') 1\10reover, the plaintiffs' reading would tum
the Compensation Clause on its head, implying that the State may cut tile compensation
of Judges who are still deciding cases and who can still tIlerefore be intluenced by the
tIueat of a reduction in compensation, but tIlat the State may not cut the compensation of
Judges once tIley are retired and no longer susceptible to influence.
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IV. THE JOHN AND MARY DOE PLAINTIFFS SHOULD BE DISMISSED

In its opening brief, the State argued that no recognized New York procedure allows for

the use of John Doe filings in these circumstances. IO See State's MTD Br. at 23-24.

In response, the plaintiffs' only argument is that allowing the John and Mary Doe

plaintiffs to remain would not be unfair.11 But they fail to identify any statute, rule, regulation,

or case allowing John Doe plaintiffs for a purpose other than to preserve their anonymity.

Thus, the John and Mary Does should be dismissed from this action.

CONCLUSION

For these reasons, the complaint should be dismissed.

Dated: New York, New
April 29, 2013

ERIC T. SCHNEIDERMAN
Attorney General ofthe State ofNew York
Attorney./Or Defendant State o/New York
By:

Anprew
Garrett
Assistan meys General
120 Broadway, 24th floor
New York, New York 10271
Tel: (212) 416-8305
Fax: (2 I2) 4 I6-6009

10

11

The complaint alleges that the identities ofthe John and Mary Does are "unknown." See
Compl. ~ 17. Their opposition brief attempts to disavow that allegation, claiming that
"[t}he John and Mary Doe Plaintiffs are not unknown." MTD Opp'n Br. at 29.

The plaintiffs contend that if the John and Mary Doe plaintiffs remain, the judgment in
this action, "no matter what the outcome, would be grounds for res judicata or collateral
estoppel effect for all current and retired Judges and Justices." MID Opp'n Br. at 29.
That contention is not true. See ParkJane Hosiery Co. \I. Shore, 439 U.S. 322, 329 n.12
(1979) r'Under the mutuality requirement [of the collateral estoppel doctrine], a plaintiff
[who was not a party to the original action is] not ... bound by the judgment [if] the
original defendant w[i]n[s}.").
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I, Brian A. Sutherland, an attorney admitted to practice in the courts of
this State, hereby certify that the documents contained in this record on
appeal are true and complete copies of the originals filed with the Clerk
of the Court, New York County, via the NYSCEF system.

Dated: September 3, 2013
New York, New York

BRIAN A. SUTHERLAND
Assistant Solicitor General
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