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July 14, 1993

Michael J. Eemington, Diresctor
National Commissien on Judicial
Dizscipline and Removal

Buite 690
2100 Pennsylvania Avenue, N.W.
Washinqtan, o.C. 20037=3202

EE: Judicial Digcipline and Bemowval

Dear Mr. Remington:

Fellowing up our telephone conversations earlier this week with
Edward 0O'Connell, counsel +to the Houza Committee on the
Judiciary, and his assistant, Timothy Steinson, we are writing to
yvou directly so that you can better understand the materials we
sent them, under our ocover letter dated June 9, 1893, M.
steinson informed us that our materials would be promptly passed
on to you "with a recommendation for action".

We ask that vyou consider the aforesaid transmittal as a formal
complaint by myself and my daughter concerning, specifically, the
conduct of Gerard L. Goettel, a judge in the Southern District of
New York, as well as Jon 0. Newman, now Chief Judge of the Second
Circuit. Each of those Jjudges authored decisionsl! Ffor the
illegitimate wulterior purpese of retaliaticn--which were
knowingly falsze and fabricated as to all material facts and in
knewing disregard of controlling blzok-lstter law.

Such judicial deeciszionsz should be of particular concern to the

Commission which, in its June 1993 "Draft Report" (at pp. 104-
5}, acknowledges the widespread fear of retaliation that exists

among lawyers who believe that complaints against Jjudgas will
result in vindictive retribution against them or their clients.
The Draft Report notes that even government lawyers of the
Justice Department will not risk alienating judges before whom
they appear by filing complaints of improper judicial conduct (at

pp. F2-4].

1 The deciszions of Judge Goettel and Judge Newman appear
in our Petition for Certiorari at CA-28 and CA-6&, raspectively.



Mr. Michael Remington Page Two July 14, 1993

our case uneguivecally establizhes the legitimacy of those fears
and the extent to which members of the federal Jjudiciary use
their power to crush and destroy those who speak out against
judicial abuse or are associated with "judicial whistle-blowers".
It further proves that windictive wuse of judicial power is not
confined to the Distriet Court level, but is tolerated--and
actively engaged in--by the Circuit Court as well.

The nightmarish retaliation te which we, as party plaintiffs in
the case of Sgssower v. Field, were subjected is described in our
Petition for Rehearing to the Supreme Court, as well as our
supplemental Petiticon for Rehearing. As set forth in our letter
to Mr. O'Connell (p. 2, 9 2)--a copy of which we herein enclose-—-
these two documents should be the "starting point for your
review",

Since the Supreme Court grants certiecrari in eonly a tiny fraction
of the cases for which it is applied, appellate review of
Circuit court decisions effectively does not exist. It certainly
did not exist for us--notwithstanding that we expressly called
upon the Supreme Court to exercise its "power of supervision"
under Rule 10.1{a}<. As set forth in our Supplemental Petition
for Eshesaring:

"The gravity of the charges raised in the
Petition for Eehearing--that federal judges,
sworn +to uphold the rule of law, have
knowingly and deliberately pervertad our
sacred judicial process? to advance ulterior
retaliatory goals==-removes this case from the
ordinary discretionary review presented by
other applications for certiorari. This is
particularly so where, as here, the District
and Circuit Courts' Decisions are so aberrant
on their face! as to be suspect." (at p. 8)
femphasis in the original)

2 See Petition for Certiorari, at pp. 19, 28; Reply
Brief, at p. 9¢ Petition for Rehearing, at p. 8; Supplemental
Patition for Hehearing, at p. §.

3 The lack of factual support for the Second Circuit's
decision was set forth in the Petition for Certicrari, at pp. 22-
3; Reply Brief, at p. 6, fn. 6; Petition for Rehearing, at p. 1;
supplemental Petition for Rehearing, at pp. 3, &=7.

4 The facial deficiencies of the Second Circuit's
decizion were summarized at pp. 4= of the Supplemental Petition
for Rehearing.
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Yet, the Supreme Court neither exercised its "power of
supervision" nor referred our case for investigation--relief
clearly warranted by the submissions before it. Indead,

foellowing denial of our Petition for HRehearing, we learned that
the Supreme Court has pg mechanism to segregate petitions for
certiorari which cemplain of judicial miscenduct and reguest it
to invoke its "power of supervision".

Eeview of the appellate papers--z full set of which was supplied
to Mr. O'Connell and should comprise his transmissien to you--
will establish the utter failure of the appellate process within
the federal Jjudiciary--beth on the Circuit Court and Supreme
Court level--te serve in any effective way as the "fundamental
check" against judicial misconduct referred to by the "Draft
Report" (at p. 1).

Likewise, "peer pressure", anocther '"check" to which the Draft
Report alludes (at p. 2), d4id not work in this case--vwhere the
gapond Circuit denied our Petition for Rehearing En Bang of a
decision which was patently illogical and inconsistent and which
flouted bedreock law of both the Supreme Court and the Second
Circuit itself. That Jon Mewman, now Chief Judge of the Second
circuit, should have authored such decision is mest revealing--
not only because it flies in the face of categorical decisions
written by him and by Second Circuit panels en which he sat?--but
because Judge Newman is the leading exponent of the wiew that the
federal judiciary should be kept =mall. Acceording to the Draft
Report (at p. 2), it is in a small 3judiciary where "peer
dizapproval" is of greatest effect. ¥Yet, Judge Newman was not
the least concerned about the possible "peer disapproval" of the
small group constituting his fellow judges of the Second Cireuit,
who would be reading his facially aberrant decision in this case
or our devastating Petition fer Rehearing En Banc.

Nor did Judge WFewman express his own "peer disapproval", as
warrantaed by Judge Coettel's egregious violation of controlling
law and judicial standards in the decision being appealed from.
such wiclations were meticuleusly documented by our Appellants!’
Erief--and unrefuted by Respﬂndentsﬁi Indsed, even where our

5 See Oliveri v. Thempson, 803 F.2d 1265 (2nd Cir.
1986), discussed in our Petition fer Rehearing En Banc, at pp. 9-
10; and Hew York Association for Retarded Children v. Carey, 711
F.2d 1136 (2nd cir. 1983), discussed in our Petitioen for
Eehearing En Banc, at p. 15.

& The factual baselessness of Judge Goettel's decision
was detailed at pp. 8-40 our Appellants' Brief--and unrebutted by
Eespondents in their Opposing Brief (see our Appellants' Reply
Briaf at pp. 1-2, 9-12, 15=-16, 22-23). The legal baselessness of
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Brief pointed out that Judge Goettel had, sus sponte, relied on
false and defamatory dehors the. record Haterlal—hln and of itself
requiring reversal as a matter of law’--Judge Newman chose to
repuklish such defamation in his decision, furth&r adding false
and defamatory dehers the record matter of his own®f. So much for
"peer pressura" as a check against judicial misconduct.

We have read Judge Newman's recent remarks to the Commission in
which he expresses great concern that judges whe are the subject

of complaint be accorded maximum confidentiality. Yet Chief
Judge MNewman had noe such ceoncern feor our good name and
reputation where--as he kpew from the record before him--there

was not the slightest factual basis for the false and defamatory
statements by the District Court, adopted by him, or for his own

emballishments thereof. Judge HNewman knew that widespread
Publicat‘ﬂﬂ of his ﬂ§1:beratel? maligning decjsion would result

in a reputational injury to us far beyond the economic loss
reflectad by the nearly 5100,000 sanction award against us, plus
the costs of the appeal he added thereto. Indeed, inasmuch as
Judge Newman sought to punish us for reasons having nothing to do
with the merits of the appeal--the result of the appsllate
process for us was simply to cover=-up and intensify the injury we
had szuffered at the hands of Judge Goettel.

We are most impressed by the care given by the Commission to the
constitutional ramificatiens of its recommendations for reform,
which it states it considered "in virtually every aspect of its

work" (at p. 143). By contrast, Judge Newman, in furtherance of
hi= retaliatory goals, did not wview the Constitution as a
restraint upon his actions. His use of "inherent power" to

sustain Judge Goettel's otherwise unsustainable $100,000 sanction
award against us=--represented a knowing nullification of the
constitutional balance of powers, reflected in text-based rules
and statutes. Such mullification was not predicated on any need
to protect the 1nt&gr1ty of the judicial process. Rather, it
reflected Judge Newman's willingness to cover-up the corrupticon
of the judicial process that had taken place under Judge Goettel,
as unequiveocally reflected by the record--and highlighted by our
Bule &0(b) ({3} motion.

said decision was discussed at pp. 42-54 of our Appellants! Briefl
and at pp. 1-2, 12-14, 16-18, 23-26 of our Reply.

7 Sea our Appellants' Brief, at p. 54; and errata shest;
Petition for Certicrari, at p. 8.

8 See Petition for Certicrari, at p. 10 and,
particularly, fn. 8 at p. 11; and Petition for Rehearing, at pp.
4=5 and, particularly, fn. 4).
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We believe that the Commission needs to realize the retaliatory
implications of "inherent powar" as demonstrated by our case,
which new stands as precedent. Indead, whereas previously
"judicial whistle-blowers", whe incurred the wrath of biased
judges, at least technically enjoyed the legal protections found
in written statutes, rules, and due process safeguards, such
protecticons=--as we can attest--have now been okliterated. The
judiciary has now forged a new weapon to cover-up judicial
misconduct and to protect itself against lawful and meritorious
challenges te its authority.

The record in our case is stark and unohscured. our fully-
documented and uncontroverted Rule &0(bk) ({3) moticn before Judge
Goettel established not only that the applications of defense
counsel feor attorney fee sancticons were fraudulent and
perjurious, but that outright fraud, perjury and other misconduct
were the meodus operandi of the defense throughout the litigation.
Any objective review of that breath-taking motion leads only to
one ceonclusion: that Judge Geoettel knowingly permitted the
defense misconduct detailed therein because it satisfied his
ulterior purpose, which was to force us to abandon our most
meritoricus case--or lose it if we persisted to the end. We
welcome the oppertunity to make such dispesitive documant
available to vour investigative staff upon reguest.

You may be assured of our complete cooperation with the
investigation of our case which we are reguesting your Cormmission
to undertake. Such investigation will readilvy rewveal that the
decisions of District Judge Geettel and Circuit Court Judge
Newman are thoroughly dishonest and retaliatory and tThat the
100,000 sanctions imposed upon us constitutes nothing less than
the outright larceny of our property by those twe judges. This
is guite apart from the beyond-meonetary-measure theft of our good
name and reputation by their deliberate defamation--which
represents another unlawful taking of our property by them.

What was done in our case--as documented by the record--
estaklishes, prima facie, that District Judge Goettel and
Circuit court Judge HNewman have wilfully wviclated the public
trust reposed by their lifetime appointment teo judicial office
and that diseciplinary steps must be taken to protect the public
from such vicious and clearly unfit judges.

2lthough we do not possess information sufficient to comment on
the fitness of Messrs. Goettel and Newman at the time of their
appointment, their demonstrated misconduct raises serious doubt
as to same. We note that the Commissicn's Draft Report makes the
following ohservation:

", ,.the appointments progcess is relevant in a
prophylactic sense te the guestion of
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judicial discipline and removal. If the
appointments process operated perfectly to
select only the most highly qualified and
honest Jjudges, the need for disciplinary
action should be significantly reduced, if
not eliminated. For this reason it has often
been suggested that the sclution to the
problem of misconduct within the federal
judiciary is not an improved disciplinary
process, but rather a more carefnl
appolintments process." (at pp. 83-4)

The Draft Report then goesz on to state:

"It would be useful to know if and how the
nemination and confirmation process went
wrong in the cases of the five recently
prosecuted Jjudgas. Tha purpose of such
inquiry would not bz to fix blame, but to
assess whether there are structural defects
in the process, and +to learn from past
mistakes..." (at p. 85)

We are uniguely abkle to give the Commissicon the benefit of our
research on the "structural defects in the [judicial screening]
process"--az subject we have studied in some depth. As Director
and Cocrdinator, respectively, of the Ninth Judicial Committee, a
non-partisan citizens group which, since 1%8%, has been working
to improve the guality of the judiciary, we embarked upon a six-
month investigation, focused on one federal judicial nominaticon
then under ceonsideration as a case in point. our research
culminated in a written critique to the Senate Judiclary
Committee in May of last year--and a call to the Senate
leadership te halt confirmation of all judicial nominses pending
an offiecial investigation and the setting up of safeguards. As
found by us:

"...a serious and dangerous situation exists
at every lewvel of the judicial nomination and
confirmation process--from the inception of
the senatorial recommendation wup +to and
including nomination by the President and
confirmation by the Senate--resulting from
the dereliction of all involved, including
the professlional eorganizations of the bar."
{at p. 2 of our critigue)

To aid you in evaluating the importance of our findings=--and the
impact of same on the conclusions of your Draft Report--we are
pleased to enclese a copy of our critigue, together with two of
the letters sent by our Committese to Senate Majority Leader
George Mitchell relative te our findings.
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It may be noted that Judge HNewman's factually and legally
unfounded deciszion upholding %100,000 sanctions against us was
issued less than a month after the July 17, 19%2 publicatien by
The New Yerk Times of our Letter to the Editer relative to the
findings of our eritigue. A copy of said letter is alsc enclosed
for vour review.

We would add that feollowing submissien ef our critigue, we
acquired a substantial amount of additienal infermatioen, fully
validating the wviews =set forth therein. We believe such
information would be invaluable to your Commission prior to
rendition of its Final Report, as well as future reports on the
subject. For vyour further informatieon, our biographic
craedantials appear at the end of the enclosed critigque.

We thank wvou for your attention herewith and respectfully regquest
that this letter be considered as our written statement in lien
of oral presentation at a hearing of your Commissicn--and that
coples thereof ke furnished to all Commissioners, as indicated in
the HNotice set forth at the outset of your Draft Report--so it
can be made part of the record underlying your Final Report,
which we understand is due early next month.

Very truly yours,

G forrre

DORIS L. SASS0OWER

SLena. 4 Shesa2re)

ELENA RUTH SASSOWER

Enclosures:
{a) 6&/9/93 letter to Edward 0'Connell, Esg.
{(b) Critique and Compendium of Exhibits
{c) 5/18/92 letter to Senate Majority Leader Mitchell
(dy &/2/92 letter to Senate Majority Leader Mitchell
{e} Letter to the Editeor, "Untrustworthy Ratings?", The Hew
¥York Times, 7717792

co:  EBdward ©'Connsll, Counseal
House Subcommittee on Intellectual Property
and Judicial Administration
Congresswoman Nita Lowey
Charle=z Stephen Ralston, Esg.
NAACP Legal Defense and Educational Fund



