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June  18 ,  1991

John J. Poklemba, Esg. I

Director of CrLminal Justice Services
State Capi to l ,  Room 245
Albany, Nevt York L2224

At tn:  Sean Byrne,  EsQ.
Counsel to the Director

Dear Mr. Byrne!

This letter confirms and reiterates the request made on behalf of
the Ninth Judicial Cornmlttee for appointrnent of a Speclal
Prosecutor. That request was made personal- ly on March 25, 1991,
fol lowing ny argument before the AppelIate DivlsLon, Third
Department, of the case of Castracan v. Colavita, dt which t ine
sre also hand-delivered relevant materials to your off ice,
including the Briefs and Record on Appeal in that case.

To assist you in your presentation to the Special Proeecutof
Review Board, f wish to draw your attention to certain facts,
including the fact that the request for a Special Prosecutor hras
f i rs t  made by EI i  V ig l iano,  Esq. ,  Chai rman of  the Ninth Judic ia l
Committee, nearly two years ago. You wil l  note such request in
Mr.  V ig l ianors extensive ly  deta i led and documented 4-page le t ter
to the Governor, hand-delivered to the Governorrs New York Off ice
on Novernber L, 1989. That letter, annexed to ny Reply Brief as
Appendix #g (Exhiblt rrBrr thereto) , clearly outl lned the crirninal
violatlons lnherent in the 1989 Judlcial Nonlnatl,ng Conventions
held in the Ninth Judicial Distr ict. At the Dernocratic
Convent ion,  such v io la t ions inc luded,  in ter  a l ia ,  lack of  a
quorum, fa i lure to  ca l l  the ro11,  fa i lure to  hold the convent ion
in a room large enough to accommodate al l  delegates and their
a l ternates.  As pointed out  by Mr.  V ig l ianots le t ter ,  the
Republicans took the posit ion that the publlc could be excluded
from the conventions which nominate their supreme Court
Justicesl, the r ight to vote for whom Ls expressly grinted by the

I  Guy Par is i ,  counsel  to the Westchester Republ lcan
Conrnittee and Anthony Colavita, contl.nued to maintain such
position at the oral argument before the Appellate Divislon on
March 25, 1-99L, wi thout any support ing author i ty to just i fy t t .
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Constltution of thls State. They
inpar t ia l  observers  who cou ld
violat ions that year.
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thereby escaped scrutiny by
report their Election Law

Appendix #: of ny Reply Brief detai ls the inaction and inproper
action of the New York State Board of Elections, to whorn Lne
Governorrs  counsel  re ferred Mr.  V ig l ianors j -999 le t ter .  That
public agency, entrusted with the duty to protect the franchise
?nd  sa feguard  the  pub r i c  i n te res t ,  f a i red  to  make  any
investigation of the facts so as to prevent recurrence of the
v io la t i ons  i den t i f i ed  i n  Mr .  v ig l i ano rs  a fo resa id  t9g9  l e t te r .

As a resul t ,  v i r tua l ly  ident ica l  v io la t ions of  the Elect ion Law
t tere repeated at  the L990 jud ic ia l  convent ions--unrest ra ined by
any act ion of  the s tate Board of  E lect ions.  rndeed,  in  l_990,  the
State Board of  E lect ions d isn issed the Statement  of  ob jecf ions
and  the  spec i f i ca t i ons  the reo f  (R -35 ,  4s ) ,  f i r ed  by  D ; .  Mar io
cast racan (a reg is tered Republ ican)  and Professor  Vincent  Bonel l i
(a  reg is tered Democrat ) - -wi thout  any hear ing or  invest igat ion--
and susta ined the per jur ious cer t i f icates of  Hominat ion s igned by
the Chai rman,  Pres id ing of f icer  and Secretary respect ive ly-of  th i
Democrat ic  and Republ ican Ninth Judic ia l  o is t r ic t  Convent ion--
even wherer  ds was the case wi th  the Repubt ican par ty ,  the
Erect ion Law v iorat ion $ras apparent  on the face or  the
cer t i f icate.  The cer t l f icate 

-  
i tse l f  showed that  Anthony

colav i ta ,  convenor  of  the Republ lcan convent ion,  cont inued t ;
asse r t  h i s  coe rc i ve  i n f l uence ,  l n  v lo la t i on  o f  Sec t l on  6 -126 (1 )
the Elect ion Law,  by act ing as Temporary and permanent  chai rman
the reo f  (R -26 ) .  Neve r the less ,  t he  De te rm ina t i on  o f  t he  S ta te
Board of  E lect ions va l idat ing the cer t i f icate s tated:

r r . . . t he  i ssues  ra i sed  i n  the  spec i f i ca t i ons
of objections go behind the documents and
records on f i le  in  th is  of f ice and,  as such,
cannot be determined by the Board. r l

Th is  .po int r  dS werr  as other  aspects  of  the s tate Board of
Erect ionsr  pos i t ion,  are d iscussed at  pp.  L2-L4 of  my Repty
B r i e f .

I t  . is  respect fu l ly  submit ted that  the foregoing suf f lc ient ly
rnerits - appointment of an independent specii t  

-prosecutor 
to

investigate the state Board of ElectionJt aband6nment of i ts
responsib i r i ty  to  protect  the publ ic  in terest .  However ,  even
more ser ious is  the State Board of  E lect ionsr  act ive,  adversar ia l
posture once judicial review vras sought of i ts determination
var idat ing the L99o cer t i f icates.  r r iaeed,  the s tate Board of
Elect ions adopted the argument  of  co l la tera i  estoppel  or ig fn i f iy
advanced by way of defense in the Answers of Respoirbents
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l {estchester Repubrican committee and colavita. That argument
rested on the notion that Petit ioners Castracan and gon6lt i  could
not  asser t  the i r  ob ject ions because:

tBy virtue of the fact that petit lonersr
agents have previously f i led a complaint
al leging the same cause of action wi€n the
New york State Board of  E lect ion (s ic)  which'  
h a s  b e e n  d i s m i s s e d ,  p e t i t i o n e r s  a r e
col la terarry  estopped f ron inst i tu t ing th is
proceeding.  t t

The fact that the State Board of Elections adopted the contention
of the Repubrican Respondents that a procLeding brought t;
challenge nominations result ing from the impropriet ies peivading
the 1990 convent ions should be barred by rur .  v f t l ianots  l foresai f i
letter to the Governor concernJ-ng the 1989 convention aUuses
( fur ther  d iscussed ?t  Appendix  #r  o f  rny Reply  Br ie f )  addl t ion i f iy
warrants  invest igat ion.

This  is  par t icu lar ly  so in  v iew of  the fact  that  counsel  to  the
w e s t c h e s t e r  R e p u b l  i c a n  c o r n n i t t e e  a n d  M r .  c o l a v i t a ,  t h ;
originators of such argument, supported same with rnateriai from
the conf ident ia l  f i les  of  the New York State Board of  E lect ions.

It must be noted that the Distr ict Attorney of Westchester
county has been an integra.r part of the hepublican por"i
structure, control led and domina€ed by Anthony coiavita for^more
thgn 20 years.  Even i f  Mr .  vergar i  could be fa i r  in  evaluat ing
th is  case for  purposes of .present inq an ind ic tnent  to  the gr . r ,d
jury, which is unlikely given the enornous pressure on hirn fron
behind the scenes, the public wourd p"r"e-ive the fai lure t;
ind ic t  as a suspect  aec is ion resul t ing f rom in"  por i t ica l
in terconnect ions of  the par t ies involved, .

Th"  publ ic  has a l ready suf fered a t remendous loss of  conf idence
in that  the benef ic iar ies of  the corrupt  Three-year  cross-
Endorsements Deal ,  charrenged by cast racan v.  corav i ta ,  are now
si t t ing on the bench.  rndeed,  t@ices of  the
Repubr i can  and  Dernoc ra t i c  pa r t y  readers  a i  t he  j ua i c i i i
nominat ing convent ion $rere an eJsen€iar  e lement  to  the success oftha t  Dea1 .

The terms and condit ions of the unprecedented Dear, whLchguaranteed e lect ion of  seven judges over  a three-year  per iod,  i r "sperred out  in  a wr i t ten Resolut l -on ratLf ied by t i re  jua ic iar
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noninat ing convent ions,  as wel l  as by the jud ic ia l  nominees,  (a t
R-52-4) .  Such terms and condi t ions inc luded ear ly  res ignat ions
to create vacancies and d iv is ion of  pat ronage a long par ty  r ines,
in  v io la t ion a lso of  Code of  Judic ia l  Conductr  e is  weI I  as the
Rules of  the Chief  Adnin is t ra tor  o f  the Cour ts .  The basis  of
cr in ina l  l iab i l i ty  on the par t  o f  the publ ic  o f f ic ia ls  involved
res ts ,  i n te r  a l i a ,  i n  v io ra t i on  o f  17 - l -58 (3 )  o f  t he  E rec t i on  Law
proscr ib ing t rad ing judgeships for  r rvaruable considerat ionr f  ,  ds
weI I  as on the f i l ing of  fa lse and f raudulent  Cer t i f icates of
Norn inat ion,  in  v io tat ion of  L7- I2O of  the Elect ion Law.

Like the Nei{ York state Board of Elections, the courts have
utterly fai led to protect the public interest. The Lower Court
bl inded itself to the documentary evidence of the Election Law
vio lat ions at  the jud ic ia l  nominat ing convent ions (R-55-76) ,  and
did not address the legali ty of the cross-endorsernents DeaI. The
Appel la te Div is ion denied Pet i t ioners the i r  r ight fu l  preference
under  the Elect ion Law and the Cour tsr  own ru les in  Elect ion Law
proceedings to  have the case decided before Elect ion Day,  and
just  last  month d isrn issed the case "n procedura l  oUjedCions.
Even were those objections valid, they had not been preserved for
apperrate rev iew,  and cer ta in ly ,  a t  that  post -e lect ion s tage of
the proceedings, could have been overcome without prejudice--had
the Appel la te Div is ion v iewed the publ ic  in terest  as paramount .
The fact that three of the f ive members of the appellate bench
did not  d isc lose that  they themselves had been cross-endorsed
ra ises ser ious quest ion as to  the i r  i rnpar t ia l i ty .  rn  any case,
our committee has voted to take the case up to the court of
Appeals ,  which act ion wi l l  be in i t ia ted th is  week by the f t l ing
o f  a  No t i ce  o f  Appea l .

As a resurt of the Three-Year Dear, and the contracted-for
res ignat ions to  create and rnainta in  vacancies,  which the Governor
vras precruded f rom f i l r ing,  the arready back-rogged cour t
ca lendars in  the Ninth Judic ia l  Dis t r ic t  have been {hrown in to
chaos.  Tr ia l  dates of  more than a year  ago have not  been net  and
mot ions submit ted more than a year  ago are s t i l l  undecided--wi th
I i t igants '  I ives and proper ty  in  l inbo in  the in ter im.

The Iack of  e f fect ive act ion--adnin is t ra t ive or  jud ic ia l - -has
sent a message to the wrongdoers that they can continue to
viorate the raw, disregard the adverse irnplct on the pubric
in terest ,  and go o!  to  b igger  and bet ter  cross-endorsement  heals ,
corrupt ive of  our  democrat ic  and jud ic ia l  process.

The 1-991 jud ic ia l  nominat ing conventLons are c lose at  hand and
the third phase of the Dear is being implernented. To prevent a
complete ross of  conf idence by th is  cr is is  s i tuat ion,  our



6,

Mr. Sean Bryne Page Five June  18 ,  1gg1

comrnittee believes the Governor nust act swiftly by appointnent
of a special prosecutor. such act ion wourd iertect the
Governorfs concern that judicial norninations be the end-product,
of the democratic process--lgt l ts perversion--and tha€ party
bosses wi l l  be held accountable for  tne i r  f lagrant  v io la t i6n " i
t ! "  Peoplers const i tu t ional ly  and statutor i l f -protected vot ing
r igh ts .

Very truly yours,

Q,*_ () l\
Wffi;\-lJ"'aY''L'

DORIS L. SASSOWER
Pro Bono Counsel
Ninth Judicial Cornmittee

DLS/er
c c :  E I i  V i g l i a n o ,  E s q .

Chai rnan,  Ninth Judic ia l  Commit tee


