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Ms. Elena Ruth Sassower
Cent .er  for  iud ic ia i  Accountabi l i ty ,  Inc.
Box 69 - Gedney Station
Wh i te  P la ins ,  Ny  10605

Dear Ms.  Sassower:

r have received your letter of Apri l  26 and the materialsappended to i t .

on March 20, you transrnitted a request under the Freedom ofrnformation Law to the commission on iudicial conduct ' for a1rin fornat ion regard ing ,promulgat ion of  22 NycRR 57000 et  seg. ,including a.ny ruternaxi-ng hislory--r"Lti lr" thereto. r you alsosought captions and index nurnber3 pertaininq-i;  ""1i""= in whichthe Commission has been sued rrbly reason of i ts fai lure toinvestigate and/or prosecute cornprLints of iuai- iar rnisconductf  i led by.  memb.ers of  the pubr icr ' ,  
^u= 

r . r r  as i r the regal  f  i les  ofsuch actions '  rf  Your request concerning the pr"r"1g;ion of ruieshras denied pursuant to S45 of the .rudiciarv r,"r 
-J"a 

because therequest rrwourd require research which ith; commission i=r ;; iobl igated to do. rr The request concerning ""t i"""- i" which theconmission has been sued was denied on the ground that therrcomrniss ion 's  l i t igat ion f i les are noi  avai lab le- to  the publ ic . r rYou were also told that some information invo-rv1ng =u"rr r i t igationmay be avai rabre in  a l ibrary  or  pubr ic  cour t  f i res. , ,

You later requested a rrsubject matter l istr and contended thatfrthe pubric is entitred to some explanation, "".t"Lrning what youview as a ' tdiscrepqncytr between a reguration and a =i.trrt" by thecommiss ion 's  Adrn in is t ra tor ,  Gerard s tern,  who r rpresumably 
[has]f irst-hand knowlgdge" of the ma.tter, since he has been employed bythe Commiss ion s ince i ts  creat ion.

In this regard, f have spoken with Mr. Stern and received acopy of his letter to you of Miy 22. As r understand his ,"=lo."" l
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your request involving l i t igation f i les and a subject matter l isthas been resolved

With respect to the request
regulations, I offer the fol lLwing

involving the promulgation of
cornments.

- First, as a general matter, the Freedorn of Information Law isbased upon a presumption of access. stated differentry, al lrecords of an agency are availabre, except to the extent thatrecords or port ions thereof falr witnin one or more grounds forden ia l  appear ing  i n  S87(z ) (a )  t h rough  ( i )  o f  t he  Law.

Relevant  is  the in i t ia l  ground for  deniar ,  s87(z)  (a) ,  whichpertains to records that r 'are specif ical ly exernpted from disclosureby state or f ederal statute' i .  one sirch siatutl ,  s45 of theJudiciary. Law' pertains to the commission on Judicial conduct andprov ides in  re levant  par t  that  r . . .a l l  compraints ,  -o i " "=pondence,
commission proceedings and transcripts thereof, other papers anddata and records of the commission siral l  be confi-dentiar and shal_lnot  be made avai rable to  any person. . . ,  rn  v iew of  the breadth ofthe- Ianguage of S45, i t  nigt l t  be contended that records fal l ingwithin your request are exempted from discrosure.

Even if $45 does not apply and the issue is determined underthe Freedom of rnformation Llw, i t  is r ikery that the records, i fthey can be found, could be withherd at rea-st in pait.  r directyou r  a t ten t i on  to  S87(z )  (g ) ,  wh ich  au tho r i zes  an .g6n"y  to  w i thho ldreco rds  tha t :  '  - - - !

rrare- inter-agency or intra-agency nateriars
which are not:

i- statist icar or factual tabulations or
da ta ;

i i-  instructions to staff that affect the
pub l i c ;

i i i .  f ina l  agency por icy or  determinat ions;
or

iv. external audits, including but not
l imited to audits perforrned by the 6ornptrorler
and the federa l  government . . . - r l

rt is noted that, the languaqe quoted above contains what in effectis  a  doubre negat ive.  wni te- in ier -agency or  in t ia- ig" ; "v  mater ia lsmay be withheld, port ions of such materiars 
-"o1Ji-=ting--"i

statj-st ical or factual information, instructions to staff thataffect _the public, f inal agency policy or determinations orexternal audits rnust be made ivaitadte, unless a different groundfor denial courd appropriatery be asserted. concurrentry,
those port ions of inter:agency-or intra-agency materiars that arereflective of opinion, advlce, recommendation ind tne rix" could in
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my view be withheld. rt  is l ikery in ny view that commentary andcommunications regarding the matter rorrid have u"""-pt"decisionalexpress ions of  op in ion that  could be wi thheld.

second, based on the response to your request and aconversation with Mr. stern, i t  i= unclear where or whether therecords in question exist. As suchr dD issue in terms of theFreedom of rnformation Law is whether !h" request rrreasonably
descr ibes '  the. records sought  as requi_r& ry  sg9(3)  o i  tn"  Law.  r thas been held that a requeit reasoniury describes the records whenthe agency can locate and ident i fy  the ' records based on the terms
9f . _. request, and that to deny ; request on the giouna that i tfai ls to reasonably describe ^thl recor'd=, an agency rnust establishthat  r r the descr ip t ions were insuf f ic ient  tor  furp6ses or  locat ing
3ld ident i fy ing the documents sought , ,  lxonigs le i i  v .  couqnr in ,  68N Y  2 d  2 4 5 ,  2 4 9  ( 1 _ e 8 6 ) 1 .

Although it  was found in the decision cited above that theagency could not reject the request due to j-ts breadth, i t  was alsostated that:

rfrespondents have fai led to supply any proof
whatsoever as to the nature or even the
existence - of their indexing system: whether
the Depar tmentrs  f i les were indexed in  a
manner  that  would enable the ident i f icat ion
and location of documents in their possession
(cf  .  Nat ional  Cable TeI .  Assn.  

-v  
Federa l

Communications Cornmn. | 479 F 2 d  1 8 3 ,  L 9 2
I  Baze lon , J .  I  [ p laus ib le  c la im  o f
nonidentif iabi l i ty under Federar Freedom of
In fo rma t ion  Ac t ,  5  USC sec t i on  SSZ (a )  (3 ) ,
may be presented where agency's inaeii irg
system was such that ' the requesled docurnents
could not be identif ied by retracing a path
already trodden. rt wourd have requirea a
wholly ne_w enterpr. ise, potential ly r"quir ing .
search of every f ire in the possession or €ne
a g e n c y r  l  )  "  ( i d .  a t  2 5 0 )  .

rn my view, whether a request reasonably describes the records
9gught, as suggested by the court of Appeais, may be dependent uponthe terms of  a  request ,  as wer l  as the ia ture of  an agency 's  r i l ingor record-keeping systern. rn Konigsberg, i t  app5.rs that theagency was able to  locate the records on the basi3-of  an inmaters
name and identif  ication nurnber.

rt appears that the records sought, i f  they exist, are notkept or f i led in a manner in which thef can be reti ieved, except byreviewing numerous records that rnuy 
-ot 

may not include those ofyour interest. rf  that is so, the rdquest rnight not havereasonably  descr ibed the records.



_ Lastry, since you referred to an entitrement to anexplanation, r note that the t i tre of the Freedorn of rnformationLaw .nay be somewhat misleading, for 1t is not a vehicle thatrequi res agenc. ies to  prov ide 
- in fornat ion 

p. . -  * ; '  ra ther ,  i trequires aqencies to disclose records to tne extent provided byraw.  As such,  whi le  an agency of f ic iar  may choose to answerquestions or to provide information by responding to questions,those steps w9u1{ represent actions 
'ueyond 

the- scope of therequirements of the Freedorn of rnforrnatitn Law. Moreover, theFreedom of  rn format ion per ta ins to  ex is t ing records.  sect ion 
'es i l i

of that statute states in part that an agency need not create arecord in  response to a request .
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RJF: jrn

cc:  Gera ld Stern

f hope that f have been of some assistance.

S ince re l y ,

il,'t.**;,L
Robert J. Freernan
Executive Director


