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New York State Commission on Judicial Conduct
801 Second Avenue
New Yorlg New York 10017

ATT: Gerald Stern, Administrator

[?;ixr#'*I?fl ::T.:lrfi ,3'l;:fi'#H,3;1i,?3,'*i'illfi ' j[lll,i
Appellate Division, second Department Justice Daniel Joy; and 1zj tne
commission's on-going failure to respond to CJA's March 10, 1995 information
request letter

Dear Mr. Stern:

This letter responds to your February 5,lggg letter.

The inference properly drawn from your refusal to address CJA's interpretation of Judiciary Law $45,set forth in our February 3,lggg letteq is that you are unable to do so. CJA's interpretation is based on
theerytress wording of Judiciary Law $45 -- which exempts $44. Your non-responsive statement that"all of the Commission's records and proceedings are confidential pursuant to iudiciary Law, Section
45" does NOT constitute an interpretation since it does NOT confront that express exemption. Nor
does it confront the fact that the language of Judiciary Law $44 does NOT bar the Commission from
providing a complainant, whose complainant has been dismissed r, with explanatory reasons and with

I This distinction was implicitly recognized by Albert Lawrence, the Commission,s Clerlg whose
Janrry 13, 1995 l€fi€r to us stated "Concerning complaints to the Commission, I am able to correspond only with
persons who signed the original complaints, owing to the confidentiality restrictions of the Judiciary Law,,i That
letter is Exhibit "EuJn CJA's March 10, 1995 letter to the Commissioners, annexed hereto as Exhibit ,.A,,. Were
Judiciary Law $45 to fumish a basis forrefising to provide complainants with information about the Commission,s
dismissal of their complaints, Mr. Laqnence should have logically asserted as much in response to our January 22,
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information showi4g the Commission to be duly-constituted ard untainted by bias rnd conflict of
interest. Indeed' withholding such basic information from a complainant serves no legitimate purpose
and is inconsistent with the constitutiorul and statutory intent in creating the Commission: to promote
ptrblic confiderrce in the judiciary by establishing a taxpayer-supported ug"n"y, outside the judiciary, toreceive and investigate judicial misconduct complaints.

Moreover, we protest -- and contest as false - your attempt to create an illusion thst it is..useless todebate" with us, based on past experi€oce where'{y*] onceihought it appropriate to respond to everypoint [we] raised in [our] letters". The record of our correspondence Lstablishes the true facts: you
have continually refused to address the pivotal issues raiscd bv *t letters2 -- and your responses have
been so disingenuous and dishonest as to have compelled us to complun directlyto Commissioner
Lawrence Goldman3. As you know, Commissioner Goldman referred the matter back to you - with
predictably dishonest results4. For the benefit of the Ethics Commission and the Attorney General,

1993 ad January 19, 1995 letters, properb sigre4 qucsting information about the dismissals of scveral of o,rprior complaints. Yet, as our March 10, 1995 letter to the Commissioners pointed out (Exhibit..A,', at p. 3), Mr.
Ialrence railed to respond to tlrese properly signed letters -- much as the Colnmission" thereafter, failed to ,"rponA
to the Mildl 10, 1995 leuer, wlrich reitcratod and opandod our informational requests io *uo all eight of our priorjudicial miscqrdn canplaints against powerfirl, politically-connected judges. As to Mr. Lawr€nce,s January 25,
1999 letter, which did respond to our December 29,lgg} letter requesting information abogt tbe dismissal of our
Odober 6, 1998 jrdicial miscondrct cunplaint, fucantarding that same is'iconfidential by laC,, Mr. Lawrence didnot identi$ the'laf'to which he was refening.

2 This includes your refusal to reconcile the discrcpancy bctwEn Jrdiciary Ltw $44.1 ard 22
NYCRR $7000.3, as r€$Estod in orn letters [Ex. 

"c-3", p.2; Ex...c-g", f.r; r*. ,,c-9,,,p.2,n6;Ex. ..c_10,,, p.2;
Ex' "E-1"; Ex. "E-2"]; your refusal to controvert our facrspecific, documeirted showini ttrat ttre Suprane Court
daisiqr disnrissing orn Article 78 proceeding against the Cqnmission is a fraud, * ,rqurrtfo in our letters [Ex. 

-D-
8", p.3; Ex "D9'; Ex *Dl3-, p.3, Ex "Bl"; "E-2";"E-3,';Ex. ..E-4"]; and your rin rut to address the standard
for disciplinary review and investigatio4 set forth in yoll- ownarticle in Pacalaw Review [Vol. 7, No. I (winter
1987) pp' 291-3881 asto"'.When 'Enor'is Misconducf' (atpp. 304-5), * r"q*rt"O ir, our lett€rs Bx. 

..D1,,;

lEx' D3"1. Acopyof thosepages fromyourarticlewasExhilit'C-toCJA's'september 14, 1995let&ertothe
Ethics Commission, fansmitted to you under our Septembo 14, 1995 coverlettei (Ex. ..D-l'). Bocause of its
dispositive significarrce in establistring the uner deceitfulness of your response to that let&er AND of our entitlement
to investigation of our jtdicial misconduct complaints against high-ranking, politically-connected j'dges, anothercopy is annexed hereto as Exhibit "B-1" . For the same reason, annexed as Exhibit "B-2', are the ffient pages
from yorn own counsel's nrenuardum nMatter of Slavin, which we faxed to the Commission under a January 31,1996 inquiry leter (Ex "D-6-). Your February l, 1996 response confirmed those pages as being from the ,;;
m Slcvin arxl' ev€n mqe significantly, cqrfinned that you "usually make recommendations on complaints,, (Ex. ..D-
7').

t &e Ex...Dg',; Ex...D-9"; Ex. *D-13-.

' See Ex. *D-10"; Ex. D-14-.
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indicated recipients of this letter, who have not had the benefit of that correspondencc, it is annored.
Exhibit "C'consi$s ofthe orctrange of letters relating to CJA's request, pursuant to 22 NyCRR $7001et seq' and the Freodom of Information Law, for information-concerning the promulgati on of 22
I'IYCRR $7000 et Yq. Exhibit'D" @nsists ofthe eirchange of letters relatini to CJA's September 14,
1995 letter to you (Exhibit "D-1"), in support of the Commission', ,*rriideration of its summary
dismissal of CJA's September lg, lgg4judicial misconduct complaint, based on the principles fordisciplinary review set forth in your Pace Law Review article as to "...ll'hen ,Error' is Miscorfrrcf,
(Exhibit'B-1"). Exhibit "E'consists ofthe orchange of letters relating to the City Bar,s May 14, 1997
ttearing and CrA's ctrallenge to the Commission to address the case file proof that the Supreme Court,s
dismissal of our Article 78 proceeding against it is a frurdr.

fu to your statement that one point you "have repeatedly made in conversations and correspondence
over the past few years" is that:

*The Commission dsrnisses complaints that are not valid on their face. Every complaint
dismissed by the Commission without an investigation was based on the Commission,s
judg-ent that the complaint was not valid on its frd',

you never made this point urnil fierweconunenced our Articte 7t proceeding'against the Commission,
which was based on tlre controlling language of Judiciary law $44. i. Not did you thereafter make such
point in responding to our March 10, 1995 letter to the Commissioners CgxhiUit..A"), inquiring as to
the basis for the Commission's dismissals of our erghtfaciatty-meritorious complaints against powerful,
politically-connected judges6, and requesting confirmation that such dismissals were without
investigation. Indeed, our correspondenceT repeatedly highlighted to you - and the Commissioners --
that we had had no response to that March 10, 1995 letter, oiher than confirmation from you that you
had "distributed 

[it] to the Commission" and that "[n]o disciplinary action had been taken against Mr.
Lawrence" @xhibit 

*C-13-)t. To date, we have still had no ,.rponr" to that letter's particularized
request for information about the Commission's dismissals ofthose eight complaints -- not even a denial

Thc p€rtfuHt raad referuEl at sct forft in CJA's analysis of the decisior, appearing at pp. l-3
of CJA's Decenrber 15, 1995 letter to the NYS Assembly Judiciary Committee. A copy of those pages is annexed
to CJA's February l, 1996 letter to Commissioner Goldman: pxtriUit "D-8', (Ex. ..C;''thereto').

o CJA's March 10, 1995 letter to the Commissioners (Exhibit "A') was also filed with the New
Yqt Stat€ Eftics Canmission under a March 22,lggscoverletter as our ethics compiaint against the members andstaffof the Commission on Judicial Conduct.

7 &eBL *Dg- 
@x 

"A'�drereto); Ex. "D-g", p .2;F-x...Dg,; EJr *Dl1,,; Ex. ..D13,,; Ex. ..D-14,,.

t It necessitated repeated inquires abors the Commissiqr's ndr-response to our March 10, I 995 letter
before yor made these claims. Sbe Ex. ..D-8", p. 4; Ex. ..D-10"; Ex. *D_12-.
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based on Judiciary Law $45. By this letter we reiterate our right to such information

As to your unsubstantiated statement that:

"The Commission determined that your October 1998 complaint egainst a judge who
was being considered for the Court of Appeals was not valid on its-face',,

this is the FIRST time you purport this to be the basis for the dismissal of any one of our complaints.

Since the conduct alteged by our october 6, 1998 judicial misconduct complaint - which must beassumed true for purposes of summary dismissal -- constitutes serious misconduct, to wit, our fact-specific allegation that Justice Rosenblatt perjured himself in completing his questionnaire for theCommission on Judicial Nomination and our further allegation of his collusion and complicity in thedefense misconduct in the $1983 federal action, kssowi v. Mangano, et al. -misconduct of which
he was a beneficiary and whose particulars were presented in ou r unopposed cert petition and
zupplemental briel accompanylng our complaint - please define what the Ctmmission ,r*, by ..not
valid on its face". Assumedly, this is equivalent to "the complaint on its face lacks merit,, - the only
basis upon which the Commission can dismiss a complaint und", Judiciary Law g44.1.

Please also confirm that by ssylng "the Commission determined", you are referring to the Commission
members rather than yourself or other tt{ At noted by our past correspondence, you have sometimes
confused yourself with the Commissione.

Ifyou do mean a deermination by commission m€rnb€rs! afe we right in interpreting Judiciary Law $43and22}'IYCRR $7000.1I to allow two Commissioners, forming a majoriry of a three-member panel,
to srmmarily dismiss a judicial misconduct complaint under Judiciary Law $,H. l. our February 3, lggg
letter asked that you advise us ifthis was incorrect. From your failure to so advise us, are we to assume
that our interpretation is correct?

At to your statement that "[i]f [we] wish to make a complaint against any judge who is a member ofthe
Commissioq [we] may ofcourse do so, and it will be presented to the Commission,,, it appears you havenot deemed our February 3,lggg letter to be a judicial misconduct complaint against Justice Joy. This,
notrvithsanding the letter specifically asked that it be considered a judicial misco-nduct complaint againsthinq "absent express notice" that he did not participate in the Commission's dismissal of our October6, 1998 complaint. Your February 5, 1999 letter gives no such notice.

&eEx. "C-8, p.l"; Ex.'D-4., atp.2.
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As yotr know, the Commission routinely acknowledges judicial misconduct complaints by a form letter
that always states that the "complaint will be presentedto the Commission, wtrictr will decide whether
or not to inquire into it". Except for our October 6, 1998 judicial misconduct complaint - which the
Commission failed to acknowledge until our November r, tela reminder letter -- our past judicial
misconduct complaints have always been acknowledged within two weeks. yet, five weeks have now
passed without the Commission's usual form-letter acknowledgment of our February 3, 1999 complaint
against Justice Joy.

Finally, despite yor rwognition that you have not responded "to wery one of the rnany questions posed
by [our] February 3, lggg lettef', there were not so "many quistions", considering your bianket
invocation of Judiciary Law $45 to deprive us of information substantiating the legitimacy of
Commission's dismissal of our October 6, 1998 complaint. Three specific qu.rtion, you have not
answered - as distinct from the issues you have not addressed -- are:

(l) "confirm that Mr. Berger has been Chairman of the Commission since 1990 or l99l
-- and provide are us with the legal authority for his continuation in that office" --
Judiciary Law $4l.2limiting his term as chairman to "his term in office or for a period
of two ysars, whichever is shorter";

(2) confirm that the date on Mr. Lawrence's December 23, lgg}letter dismissing CJA's
October 6, 1998 mmplaint acorately reflects that the Commission's purported dismissal
was "not only AFTER the Governor's December 9, 1998 nomination of Justice
Rosenblatt, but AFTER the Senate's December 17, lggg confirmation';

(3) "any urd all procedures for review ofthe Commission's p.rported dismissal of CJA,s
fac i al ly-mer i t ori ou s october 6, I 99 g judicial misconduct complaint. "

It should not be particularly "time-consuming" or burdensome for you to answer thesc straightforward
questions - which should not require the intercession of a court or administrative body.

As to your statement that:

"No court or administrative body has ever held that an agency of government has to
respond to every question presented or justify its decisions",

are you suggesting that a government agency is free to ignore legitimate questions concerning its
compliance with its statutes, operating rules, and with due process standards or that it is not accouniable
where it has "failed to perform a duty enjoined upon it by lad'orwhere a determination it has made was"in violation of lawful procedure, was affected by error of law or was arbitrary and capricious or an
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abusc of disretion".[cPlR $7803J. Is it now yor contention that Article 7E is not an availableremedy for an aggrieved complainant-ta:payer to obtain review of the Commission,s acts andomissions?

Youn 6r a qtrality judiciary,

€Ceaa €ruZ_\Ss.sdU{
ELENA RUIH SASSOWE& Coordinetor
Cccter for Judicial Accountability, Inc.

Enclosures: Exhibits, as inventoried

cc: NYS Attorney General Eliot Spitzer
I.IYS Ethics Commission
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