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Chapter 4

Legislation and Rules Revision

Legislation

T h e  O f f i c e  o f  C o u n s e l  i s  t h e  p r i n c i p a l
representative of t lre Unified Court System in the
legislative process. ln this role, it is responsible
for developing theJudiciary's legislative program
and for providing the legislative and executive
brancl res wi th analyses and recommendat ions
concernirrg legislative measures that may have an
inrpact  on the cour ts  and thei r  adminis t rat ive
operations. lt also serves a l iaison function with
bar association committees, judicial associations
and other groups, public ancl private, with respect
to changes in court-related statutory law.

Courrsel's Oflice staffs the Chief Adnrinistrative

Judge's ac lv isory conrmi t tees orr  c iv i l  1>ract ice,
criminal law and procedure, fanrily law, estates and
trusts,  and local  cour ts  (establ ishecl  in  1997),
TIrese cornmittees formulate legislative ploposals
in their respective areas ofconcern and expertise
for subnrission to tlre ChiefAdrninistrativeJudge.
When approved by tlre Chief AcLn inistlative Juclge,
they are transmirted to the Legislature, in bil l  fornr,
for sponsors and legislative consideration.

Each advisory committee also analyzes other
legislative proposals submitted for review during
the legis lat ive session.  Recommendat ions are
submitted to the Clrief Adnrinistrative Judge, wlro,
through h is  Counsel ,  conrrnunicates wi th the
Legislatrrre and tlre Executive Branclr on such
matters in tlre forrn of legislative memoranda and
letters to Governor's Counsel.

Counsel's OfIice is also responsible for drafting
legislation to inrplenrent recommendations rnade
by the Chief Judge in her State of t lre Judiciary
rrressage, as well as bil ls required by tlre Unified
Cour t  Sys ten r ,  i nc lud ing  budge t  reques ts ,
ad jus tn ren ts  i n  j ud i c i a l  compensa t i on ,  and
i n r p l e m e n t a t i o n s  o f  c o l l e c t i v e  b a r g a i n i n g

agreements negot iatec l  wi t l r  cour t  e lnployee
r.rnions l)rtrsuaut to tlre 

' lhylor 
l-aw. ln a<klit ion,

Counse l ' s  O f f i ce  ana l yzes  o t l r e r  l eg i s l a t i ve
measufes t l ra t  l rave l to tent ia l  inr l lact  on the
adnrinistrative operatiorr of t lre corrrts and rnakes
reconrnrenclat ious to t l re  Legis lat r r re arrc l  the
Execrr t ivc Branch orr  sucl r  tnat ters.

In t l re  c l ischarge of  i ts  leg is lat iou-re lated
drrties, Counsel's Office consults fi 'eqrrently witlr
leg is lators,  the professiorra l  s taf f  o [  leg is lat ive
conrnrittees, and the Govenror's Cotrnsel for t lre
purposes oFgenerating srU)port for t lreJudiciary's
legis lat ive progranl  ancl  l l rov id ing technical
assistance in the clevelopnrent of court-related
p r o p o s a l s  i n i t i a t e d  b y  t l r e  E x e c r r t i v e  a n d
Legis lat ive Brarrc l res.

Druing the 1998 legis lat ive session,  Courrsel 's
O f f i ce ,  w i t l r  t he  a . ss i s tance  o f  t he  C l r i e f
Aclnr in is t rat ive Judge's advisory conrnr i t tees,
preparerl ancl subnrittecl 44 new rneasures for
legis lat ive corrs idcrat iorr .  l ' l rcse wele in  ac ld i t i r lu
to 97 nreasures it subnritted to tlre Legislatrrle irr
i ts  1997 sessiorr  t l ra t  c l ic l  not  ac l l ieve passage and
were carriecl over into tlre 1998 session. Of this
total of l4l ureasures, l8 trlt inratelywere enacted
into law. Also clrrl ing the 1998 sessiorr, Corrnsel's
Oflice furnislred Corrusel to tlre Governor and tlre
[ -egis lature wi th fornra l  wr i t ten analyses and
reconrnrenr lat iorrs  orr  43 nreastr res.

ln  Decenrber  of  every year ,  eacl r  of  the
Advisory Conrulittees srrbnrits a report to tlre Chief
Adnr i r r is t rat ive Judge,  set t ing for th i ts  leg is lat ive

1>roposals for t lre coming year. Copies of the 1998
reports may be obtained fi 'onr Counsel's OfTice at
25 Beaver Street, NewYork, New York, 10004. Set
for t l r  below is  a synopsis of  t l re  work of  t l re
Commit tees dur ing 1998 that  was i r rcor l torated
into the Judic iary 's  leg is lat ive prograrn.  l t  is
followed by a recitation of the laws relating to

l .egis la l ion and Rtr lcs Revis ion
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the cour t  system enactect  in  l99g;  the corr r r -
re la ted  measu res  i n t roducec l  as  pa r t  o f  t he
Judic iary 's  leg is lat ive program but  not  erracted
into law;  and a l is t ing of  the anrendrnerr ts  to r l re
Ru les  o f  t he  Ch ie f  Judge  and  t l r e  C l r i e f
Adrni nistrativeJudge (22NYCRR) aclopted in I 99 g.

The Work of the Advisory
Coltrmittees

Advisory Conrmittee on Civil practice

The Cornmittee annually recommerrds to the
Chief Adrnirristrative Judge proposals corrcernirrg
the Civil Practice Law and Rules (,,CpLR',). Dur ing
1998,  the Commit tee cont int red to focus on t l re
use of technology and evaluate its efficacv ro
facil i tate the l it igation process. To tlrat .nt' |, i t
proposed that pilot programs be concluctecl at
several locations throughout the State to pernrit
the cornmencement of a lawsuit by the fi i irrg ot
fa.csinri les of the legal papers with the Counry
C l e r k ,  o r  b y  o t h e r  m e a n s  o f  e l e c t r o n i c
t ransmiss ion,  such as e-rnai l .

Du r i ng  the  1998  l eg i s l a t i ve  sess io r r ,  r l r e
Commit tee saw t l re adopt ion of  the fo l lowing
lneasure tlrat it had proposed:

-  C P L R  3 1 1 ( b )  ( p e r s o n a l  s e r v i c e  u p o n  a
corporation or governrnental subdivision) was
anrended to eliminate the rreecl for f irrdirrg, as a
preconclit ion to judicially-orclered service upolt a
corporatiolt, that f i l ing proof of service woulcl be
im;rracticable, thereby harrnonizing the statute
wi th 1997 legis lat iorr  e l iminat ing the r reed for
proofofserv ice to be f i led.  (1.  199S, c .  202)

Tlre following are alnong tlre Cornntittee's
more significant legislative measures proposecl in
ca lenda r  yea r  1998  fo r  t he  1999  l eg i s l a t i ve
session:

(A) Broadened Discovery
Tlr is  measure would amend the CpLR to

simplify the discovery rules for t lre production of
non-party business records and their introductiorr
into evidence. Tlrese cl.ranges would eliminate
the present requirement tlrat, in t lre abserrce'of a
non-party deposition, a party must obtain a court
order before being perrnitted to seek discoverv

and inspect iorr  of  r rorr -Par(y ( locui l le t r ts  or  th i r rgs.
ln  ac ld i t ior r ,  t l re  atnerrdrr rent  woul( l  e l i ru i r rate the
nee<l  for  a notr - l )ar ty  to apl )ear  wi th busi r ress
rccorr ls ,  insteacl  a l lowir rg t l re  l t r .odrrct ior r  of  the
clocurrrerr ts  at  t l te  non-par fy 's  p lace of  bt rs iness,
or t lre delivery of ccrtif ied co1;ies to tlre par ty. .fhe
arnendnrent  a lso worr ld  pernr i t  a  t rot r - l )ar . ty  [o
nrake a writterr objection to a cliscovery i lernarrcl,
insteacl  of  the currerr t  reqrr i renrent  o i  lnaki r rg a
nrot ion to cplas l t  thc rec l t rest .

(B)  Concl r rc t  of  Deposi t ions
Th i s  r t r eas t r re  wo r r l c l  an re r r c l  Ru les  3  |  |  3

( C o u d t r c t  o f  t l r e  e x a r n i r r a t i o r r )  a n d  3  t  |  5
(Object ions to qrra l i f icat iorrs  of  person ta l< i r rg
c lcposi t ion)  of  r l re  Cpl_R to i rnpose srr f f ic ient
safcguarc ls  agai r rs t  a var . ie ty  oIabrrs ivc pract ices
tlrat ntay be engaged in by parties atterriptirrg to
o b s t r u c t  t h e  t r . r r t l r - [ i  r r r l i r r g  l ) t . o c c s s  < l r r r . i r r g
depositiorrs.'f lre anrerr<lrnents would provicle tlrat
every objectiorr be stated succirrctly and so as rrot
to suggest  an answer to t l re  c le l tonent ,  an<l  that ,
upon lequest  by the at torncy corrduct i r rg t l re
deposi t ion,  an o l r ject ion be accornpaniec l  by a
cleal explarration of the allegecl de [ect. Deponellts
worr lc l  be requi red to answer.a l l  quest ions except
i n  c c r t a i n  l i r n i t e d  c i r c t u l l s t a n c e s ;  a n c l  n o
i n t c r r t r l t t i o n s  o f  t h e  r l c p r i s i t i o n  f o r . a n
at torney-c lepotret r t  conrntunicat ion would be
pernr i t ted unless a l l  par t ics consent ,  or  wl rere,
af ter  enter . i r rg t l re  reasol l  ou t l rc  record,  the
cornr lunicat ion i t rvo lves a c la int  of  pr . iv i lege,  r ig l r t
o f  corr f i t lent ia l i ry  or  a l i rn i ta t ion in  a coui t  or .c ler .

(C) Neglect to Proceed
-l 

lr is rncasure woulcl amerrd CpLR 32l G (Want
of  prosecut ion -  for  cascs pr ior  to  t l re  f i l i i rg  of
t l re  nofe of  issue)  arrd CpLR 3404 (Disnr issal  of
abarrdorred cases - for cases flollowirrg the f. i l ing
of  t l re  note of  issue) ,  to  pern l i t  c iv i l  cour . ts  to
d i s tn i ss  i nac t i ve  o r  abandoned  cases  on  t l r e i r
ca len t l a r s ,  t he r .eby  en l ra r r c i r r g  e l f ec t i ve  case
nranagenlent. The proposed changes woulcl nrake
avai lable to the c iv i l  cour ts  a greater  nrrnrber  of
opt ions,  inc l r rc l i r rg s t r i l< i r rg t l re  of fending par t ies,
p leacl ings aud d isrn iss ing t l re  act ion.

(D) Sinrp l i f icat ion of  the calculat ion of  i r r terest  ou
j r r c l g n r e n t s  a g a i n s t  M u r r i c i p a l i t i e s ,  p u b l i c
Corporatiorrs anrl t lre State of New york

Tlris nreasure would arnerrcl Section 3-a of the
Genera l  Mun ic ipa l  Law ,  Sec t i on  157 (5 )  o f  t he
Pub l i c  l l o t r s i r r g  l . aw ,  Sec t i o l r  l f i  o f  t l r c  S ta te
Finarrce l.aw, Sectiorr 250.1 of the tJrrcorrsolirlatecl
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Scnatc 5430. Tlris nreasur.c would arncncl t lre
CPI.R to authorize use ofjudicial l lenring Ofllccrs
to hear anrl detcrnrine any issrrc irr an action so
long as no parties' cotrstiturional rights (e.g., riglrt
to jrrry trial) would thereby be conrprotnised.

Selratc 3454/tusembly 7O41. Tlris nreasure
would arnencl secrion | | 0(g) of the Ncw york City
Civil Court Act to extend tl le tcrms of office of
the nrcrtrl;crs of t lrc Advisory Courrcil for t lrc
l lousirrg t,art by one year, to a ternl of 4 years;
and provide for the staggeriDg of t lre exll iration
clates of the tenns of t lre mernbers of t lre Advisory
Council.

Selratc 5162-8. Tlris measure worrlcl anrerrrl
section 2- | . I I (c) ofthe Estates, Powers and Trusts
Law, wlriclr regulates tlre renunciatiotr of property
interests created under a wil l or trust for the
benefi t of inlants, inconrpetetlts, conservatees ancl
deceased persorrs, and secion 5-l502C(3) of t lre
Ccneral  Obl igat ions Law, wlr ich regulates the
langrrage and e ffect of thc New Yor.k shor-t fbrnr
power of  at torney wir l r  respect  to  an agcnt
enterirrg iuto "estate transactions," to nrake the
sections consistent.

Scnatc 4264. This mcasrrrc wotrlcl anrend thc
Judiciary Law to provide tlrat fornral conrplaints
and hearings of t lre State Conrmission onJudicial
Conduct shall no longer be confidential and tlrat
transcripts ofsuch hearings shall be available to
tlre public.

tusembly 7039. This measure would repeal
provis ions of  sect ion 516 of  the Farni lyCorrr tAct
requi r ing cour t  approval  for  an agreetnetr t
between mother and putative father for sul)port
and education of an out-of-wedlock clri ld.

Senate 3455. This nteasure worrld amend
section 249 of tlre Family Court Act to mandate
the assignment of a law guardian for t lre child irr
every foster care review proceeding brought
pursuant to sections 358-a and 392 ofthe Social
Services Law.

Serrate 4490/Assenrbly 7839. This nreasure
would arnend section I204 of the CpLR to provide
conrpensation from state or county fr-rnds for
guardians ad l item appointed for clri ldren and
adults in civil proceedings.

Scnate 3424/Asscrlbly 6321 . This ntcasrrre
wor rk l  a t t rcnd  l l r l v is io r rs  o1 ' t l rc  Faru i l y  Cor r r t  Ac t
t o  a < l r l  f l c x i l l i l i t y  t o  c x i s t i t r g  < l i s p o s i t i o r r a l
altcnratives avai lablc irr  plNS procce r l i rrgs.

Scuatc  3440.  ' l ' h is  
n tc . ts r r rc  wor rk l  anrcu< l

sectiorr 221-a ol t l re Execrrt ive l . .aw to rnake l lre
k n o w i n g  o r  w i l l f r r l  a r r t h o r i z e  < l  r l i s c l o s r r r e  o f
i r r fo rnra t io t r  s to red  i t r  thc  s ta tcw i r le  cou l l )u te r
systcnr ol '  or '<lcrs of gtrotcct ion atrt l  warrarrts a
C l a s s  A  n r i s r l c r n e a r r o r ,  a u c l  a r r t l r o r i z c  t l r e
irtrposit ion of a civi l  pcnalty, rrot to cxcced $5.O00
for  any  w i l l f t r l ,  knowi r rg  o r  g ross ly  neg l igent
c l i sc losr r rc .

Scnatc 5l l2/Asserlbly 7636. Tlr is nreasure
wou l< l  a tnen< l  sec t io t r  315.2  o f  t l re  Farn i l y  Cor r r . t
Act to provir le t lrar undrre delay in the f i l i rrg of a
j r rver r i l c  dc l i r r r ; r rc r rcy  pc t i t io t r  i s  a  l le rn r iss ib le
grorrnd for a urot iou to disrniss in frrrt l rerance of
jus t i ce .

Scnate 3757. This measrlre woult l  aurencl
section 235 of t l rc Donrcstic Relat ions l .aw to al low
access by l)rosecutors to conficlcntial recorr ls in
rna t l in ron ia l  ac t ions  fo r  p r r r - l toses  o f  penr l ing
cr in r ina l  inves t iga t ions .

Scnatc 3tr l8. 
' t ' l r is 

n)cAsl lre woul<l aurcntl
scc t ions  1012,  l046  ar r< l  105 |  o f  t l re  Farn i l y  Cor r r . t
Act and section 384-b oft lre Social Services Law
to autl lor ize Farni ly Corrrt ,  at t l re fact-f incl ing stage
of a chi ld abuse proceeding, to r.ender arkl i t ional
f irrdings of either severe or rcl)eate(l  chi ld abrrse,
i f  t l re re  i s  "c lear  anr l  conv inc iug"  ev idence in
suppot - t  thereo f ;  render  a  c r in r ina l  conv ic t ion
i r rvo lv ing  homic ide  or .  a r ro ther  v io len t  fe lony
of fensc  adr r r i ss i l l l e  in  tc rn r ina t ion  o f  paren ta l
r igh ts  p roceed ings ;  aud r le le te  the  ar romalous
r e q r r i r e r n e r t t  o I  c o n r l t c t e r r t  e v i d e r r c e  i n
disposit ional lrcarings irr ter.ut inatiorr of par.ental
r igl l ts l)rocee(l ings bascd l t l )on seve re or repcal.erl
c l r i ld  abuse.

Senate 3612. Tlr is measure worrl<l aurend
section 221-a of the Executive l_aw and sections
I 029 and | 056 of the Farni ly Cotrrt  Act to provide
for inclusiorr in t l te statewide registry of orders of
protection arrd laltrily offense warrants, orders arrrl
warrants issrre d in abrrse and rreglect proceedings.

Senate 3601/Assenrbly T842. This nreasrrre
worrld amencl section 308 of the CpLR to add a
new urrclesignatecl l taragraplr at i ts end to provide
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