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PIGKING OF JUDGES
ASSAILED BY CUOMO

Wants More Options in Filling
Appeals Court Vacancies

By DAVID MARGOLICK

Governor Cuomo has called for
major changes in the methods used to
select judges for the New York State
Court of Appeals, saying that the pro-
cess under existing law limits his op-
tions unnecessarily and is unduly
secretive.

The Governor said in an interview,
however, that the present system had
thus far given him two ‘‘really excel-
lent”’ choices: Richard D. Simons, who
Mr. Cuomo appointed to the Court of
Appeals last January, and Judith S.
Kaye, who last week became the first
woman nominated for that court, the
state’s highest tribunal. -

12-Member Commission

Under law, a 12-member Commis-
sion on Judicial Nomination, evaluates
candidates for the Court of Appeals,
and submits three to seven names to
the Governor. That limit, Mr. Cuomo
said, ‘‘doesn’t make any sense’’ when
there are more than seven well-quali-
fied candidates available.

The Governor is bound by law to pick
a pominee from the panel’s choices.
The changes discussed by the Governor
would require legislative approval or
possibly an amendment to the State
Constitution.

““There ought to be no arbitrary limit
on the number of qualified people that
the commission can send to the Gover-
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Cuomo Is Seeking Changes
In Way Judges Are Selected

Continued me Pnge Al

nor,”” Mr. Cuomo said. *'A situation in
which they conclude that X number of
people meet their highest qualifica-
tions and then not give X number to the
Governor isabsurd.””
Mendes Hershman, the chairman of
the nominating commission, said in re-
that the panel had “worked, and
worked well”” and had come up with a
“first-class selection of people.”

Mr. Cuomo said it was '‘inexplica-
ble"" that the panel had failed to include
in its most recent list two names it had
forwarded for an earlier vacancy —
Judge Joseph M. McLaughlin of Fed-
eral District Court in Brooklyn and
Judge Vito J. Titone of the Appellate
Division of State Supreme Court, Sec-
ond Department.

The Governor did not suggest that he
would have chosen either of them but
simply that he should have had that op-
non He chnrged that other andnhles

Yy q never
madeuhstof data ln:herumre
he said, the

peals, served in the 1930°s as an associ-
ate justice of the United States Su-
preme Court.

Associate judges on the Court of Ap-
peals are paid $80,892 a year.

Mr. Cuomo, whoonce served as a law
clerk for the Court of Appeals and who
has taken a keen interest in its affairs,
has criticized the nomination proce-
dure — and tangled with the commis-
sion — before.

Last year he upbraided the panel for
submitting only four of the five candi-
dates it was then authorized to provide
for the Court of Appeals seat vacated
by Judge Domerick Gabrielli. The
Governor named Mr. Simons, an Ap-
pellate Division justice from upstate
New York, to fill that vacancy on the
ooun Later Mr. Cuomo wonleglslnuve

raising the rmaxi 1
of candidates to seven.

By law, the commission 1S bound to
furnish to the Governor a report detail-
ing its work along with its list of recom-
mended candidates. Mr. Cuomo said
the panel's most recent report was
“‘not noticeably” better than its previ-
ous s‘tudy, which he said he considered

such omissions as well as redoubfe its
efforts to interest lawyers throughout
the state in court seats.

““There are other people I would re-
gard as excellent who 1 would like to
see on lists,”” Mr. Cuomo said. I find it
difficult to believe that if you did it
ulergeumlly. and assiduously pur-

sued, you couldn’t find 15, easily 20 su-
perb did by every e.’
Governer’s View Challenged

Mr. Hershman said that if Mr.
Cuomo’s suggested changes were im-
plemented, the would cease
normnatmg highly qualified candidates
and would merely screen out mediocri-
ties. And he challenged the Governor’s
contention that many highly qualified
people were being overiooked.

‘1 don’t know if there are that many
great candidates who apply,’’ he said.
“There may be a number of Cardozos

out there who prefer being partners in
m;orhwﬁrmslndcol $500,000
a year to in Al-
bany for §31,000.”"

Benjamin N. Cardozo, who was a
chief judge of the State Court of Ap-

‘A Kind of Irony’

““There's a kind of irony at work
here,” he said. “Everywhere within
our government we're opening up the
processes, we're pushing open the for-
merly closed chambers of consultation
and deliberation. But we don’t know
anything about how the commission
functions, and I'm pot sure that's

Mr'. Cuomo’s complaints are echoed
to some extent in the private bar. Some

lawyers contend that while there are
worthy on each list, taken
uawmle,tbennmsdonotnﬂectme

tion to considering a candidate’s
merits, the panel was forced to take
“‘political and policy’ considerations
into account. These include, he said,
the court’s ethnic, geographical and
sexual makeup — factors that he said
were more appropriately left to the

Governor.

Steaming Along

Vintage machinery dis-
played over the weekend in
the Pageantof Steam in
Canandaigua, N.Y., in-
cluded a steam traction
farm vehicle, right, a 1923
Case steam tractor and a
1916 Frick Eclipse steam en-
gine, being fed coal by Mike
Kreydatus. The festival is
operated by the New York
State Steam Association.

Mr. Liman said he considered Mrs.

cussed their concerns over the selec-
tion process recently with Mr. Cuomo’s

Kaye, a partner in a law
firm who specializes in corporate liti-
gation, to be a ‘‘splendid choice.”

But, he added, ‘‘we’ve now been
through this twice, and each time
there’s been cont , each time
there’s been a sense of frustration by
people who’ve applied for seats and
don’t understand what criteria are
being used. In the long run, what this

is going to do is dlscourage

qmmynwpl phiseges s Edmfnmu Co-

mkyan tbechnlrmnnoltheCityBar
Yy dis-

Alice G. Daniels.
Mr. Hershman sud Mr. Lunan s as-

sertions were y not fi

changes are needed, I'm sure the Sena-

tor would be willing to discuss them.”’
In the Assembly, the chairman of the

Codes Committee, Melvin H. Miller, |

infact.””
Discoatent With System

Legislators in both houses of the
Legislature discontent with
the present selection system.

Charies Dumas, a spokesman for the
State Senate majority leader, Warren
M. Anderson, Republican of Bmﬂmm—
ton, said: “Senator Anderson has ex-
pressed some dissatisfaction with the
selection process in the past. If further
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| D at of Brooklyn, said: “Let’s go
back and elect the Court of Appeal

politics ‘into the process through the
last two selections than we ever did
w!;mjudges v;e{r;:lected "
upporters existing procedure
say &,:t Mr. Cuomo’s proposal to re-
move the maximum on the number of
candidates would effectively cripple
selection by merit.
“1f you remove the cap, you turn a
ting commission into a screen-
ing commission, in which almost any-
one, including a governor’s brother-in-
law or campaign manager, could qual-
ify,”* said M. L. Henry, Jr., executive
director of the Committee for Modern
Courts. “Unless the panel is firmly in
control, this results in the worst of all
possibie selection — un-
fettered appointment .’
Mr. Cuomo said he was cousxdeﬂng
asking for legislative
. But he stressed his behel thm
the present systg d

system, which will give you closer toan
evenness and uniformity than you
could produce with executives of un-
predictable quality, unpredictable in-
terest, unpredictable political vulner-
ability,”” the Governor said. “I'd prefer
to work toward improving this, rather
than even think of abolishing it."”




