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December 6,2003

W. Brooks DeBow, Deputy Counsel to Governor pataki
Executive Chamber, The Capitol
Albany, New york 12247

RE: cJA's December 6,2002-an-dJanuary 9,2003-F.o-.I,L. Requests, Renewingandsupplementing cJA's March 30, lggg and March 30, 200=l F.O.LL. RequestsPertaining to the Governor's Judicial Screening committees forthe Lower StateCourts, as well as CJA's Request for the linancial Siatement of AlbertRosenblatt in connection with his Appoinfinent to tlr. N.* york court ofAopeals

Dear Deputy Counsel DeBow:

Pursuant to Public officers Law $89.4, the center for Judicial Accountabitity, krc. (cJA)timely appeals from the Novembei 6,2003letter of Mark R. Ustin - the Gorrernor,s RecordsAccess officer and one of his Assistant counsel - r.sponding to our Decemb er 6,2002 andJanuary 9' 2003 
lo-I-L requests, reTelvrng *a sup'ptementing our March 30, 1999 andMarch 30' 2001F'O'I'L' requists pertaining t-o trr. co'rrr-or's judicial screening committeesfor the lower state courts, as well al the finicial statement of Albert Rosenblatt in connectionwith his appointnent to the New york Court;i6;;,

By letter dated January 13' 2oo3,rrdr..us1.in acknowledged receipt of our December 6,2002and January 9, 2003 re.quettt, ttuti"g ftul'_u fu.,h.;;;f,trrr." would be forthcoming.ho laterthan February 10, 2003-. By lettei to Mr. ustin, aatea April 76, 20o3,we asked that headvise as to "the stafus" ol our F.o.I.L. requestr.- rr,ir, because *. nua received nosubsequent response, substantive or otherwise.

Mr. Ustin has only now responded.



Mr' Ustin refers to the previous production of "written reports,, on May 17, 20orr,describing it as "all the.written reports in question for appointees through March 30,2001- .Yet none of these prwiously-proiuced "*ritt llrrpoar"-*.re earlier tf,* ep.1 5, 1999 - afact pointed out by cJA's 
-Dicembe 

r 6, 2002leuer (at p. 3). Moreover, Mr. ustin,sidentification of "an9the1 forty-five (45) pages oir.fort, issued through March 30, zoo3-does not account fo1-'written rlports'; to-the f,resent d; - as cJA,s DeJember 6,2oo2letterexpressly requested (at p. 3).

Mr' Ustin identifies (at pp. 1-2) the following three..core, requests from CJA's March30, 1999 and March 30,2001 letters:

Mr' Ustin refers to the previous production of the uniform Rules on May l\,26l,but
$n'* 

t*:o*l:|119:;\",F:,*e still;il."r1 As to his citation io Executive order

Mr' ustin limits his response to "eight hundred twenty (g20) pages ofreimbursementrecords for 2002 alone". rhiJ is not responsive to cJA's request for..all records,, - whichwould span from the inception of the temporaryjudicial screening commiffee in 1995.

#10 for the confidentiality of "all communications...with respect :""T"#ft#:lqualifications", this is inapposite to q{A's r.qu.riro, utank questionnaire forms which havenothing to do with any specific "candidate's quatincations". For the same reason, his citationto Baumgarten v' Koch, 97 Misc.2d 44g (New York co., l97gj it i"rpp"site because theblank questionnaire forms are not evaluative documents as to which the committees isperforming its "purely advisory frrnction". These blank questionnaire forms are publicdocuments, dishibuted to prospective applicants to complete. prospective applicants aremembers of the public - and, certainly, a member of the pouti, .*ooiart.rmine whether hewill be able to successfirlly complete the applir"tion f*ess without first reviewing the blankquestionnaire and other requirements set io.trr in thJapplication pu.t-uge.'
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An obvious trpo in Mr. ustin's response inconectryrefers to ,,May 17,z0or,.
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Mr' Ustin then enumerates (at p. 2) six requests which he quotes from CJA's Merch 30,1999 letter' He then identifies ihe further requurfp."sented by cJA,s January gr2oo3letter, which he also quotes.

As to four of these seven requests. Mr. ustin responds:

"After a thorough review of our records, I have determined that this office doesn o t p o s s e s s a n y d o c u m e n t s r e s p o n s i v e t o t h i s r e q u e s t . , , �

These four requests, as enumerated and described by Mr. ustin (at p. 2), ue:

#1: "'[T]he 'financial statement' of now Court of Appeals Judge AlbertRosenblatt"'2;

#2 *'[wJritten rules and procedures, if any, of the temporaryjudiciary scleeningcommittee"';

#5: "'[R]ecords showing whether and when the county screening committeesbecame 'operational', including the names of the persons designated to each ofthe 62 county judicial screening committees by the chief executive officer ofeach corurty, as specified by t[5 of Executive orde.*io]J;-'-

"'all notices during the Governor's tenure...reflecting the...solicitation ofcandidates to fill judicial vacancies [as required by Section vII ofthe .uniform
Rules for Governor Pataki's State Judiciaf Screening-Commiffees,] - includingadvertisements"'- this being the additional request from CJA,s l*ur.v g,2oo3
letter.

Pursuant to Public officers Law $89.3, cJA requests tlat you certiry that the Governor, infact, "possesses" none of the above-quoted requested documents, after ..diligent search,, --bearing in mind the Committee on Open Government's adviso.y opirrior-#107g6[..RecordPhysical Custody of '] interpreting ..po s se s sion,,.

2 Ttle continuation, which Mr. ustin does not quote from cJA's March 30, lggg letter, is ..which theGovernor was required to 'make availabre to the public;, p*ru-ito Judiciary Law g63.4,,.



As to Mr. Ustin's responses (at p.2) to #4 and#6 that:
"I have determined that this ofiice possesses a one-page document that isresponsive to your request',,

no claim is made by him that "a thorough review of our records" was 'ndertaken and that noother responsive documents are in the *losserrionJ 
orrr,. Gorr.-oil, om... These are for:

#4: "'[T]he 'written nofification': pTsyrt to t[4 of Executive order #1, fromtr: gtt"ttpersons of the permanentjudicial ,r...rrirrg committees to the chairmanof the temporary judicial screening commiffee that the permanent committeeswere'fully operational, "';

#6: *'[A] copy of the Governor's letter appointing paul Schechman to theEthics commission, in or about April D;;, and iris r.tt, uppointing Mr.schechtnan as chairman ofhis State Judicial icreening committee, inoraboutDecember 1998"'3

As to these, too, cJA requests that you certifr that Mr. ustin,s referred-to single-pagedocuments are the extent olGorr.-or;s "poss.rriorrJ 
of relevant documents, ..after diligentsearch", pursuant to Public oflicers raw 5sl.s -- bearing in miil tr* Cor-ittee on openGovernment's advisory opinion #10796 ["Record ph]sical cusi"av of,J interpreting"possession".

Finally, Mr' ustin's reqponse (at p. 2) to #3.for *'[AJ .opy, 
T !lT,k, of the questionnaire(s)that the temporary judicial screening committee rcquir.oiudicial candiJates to complete, ifany"' essentially replicates his page I response to ciA's request for the appendix documentsto the "Uniform Rules", "consisting^of 

the blank qu.rtio*uire forrrs *tirr, candidates arerequired to complete"' The only dilference is tr,ut ii. r"tstitutes citationio Executive order#11 pertaining to the temporary judicial 
.r...*irg commiuee for Executive order #10pertaining to the permanent judiiial screening.o.riitt... His claims of confidentiality areidentically inapposite for the reasons hereinaiove discussed.

Pursuant to Public officers Law $89.4, you have ten business_days from receipt of this appealto "fully explain in writing...the ieasoni fo, frrther denial or [to] provide access to the recordsought"' such stafutory provision firrther *q"ir.r you to "immediately 
forward to the
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*r* n* ,Yi$).*"t* 
of this request frqn cJA's March 30, 1999 letrer misspelts Mr. shechrnan,s name,
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;:ffiflA#rfjl"fllen'nent 
a copv of [this] appeat when received...and rhe ensuing

To assist the committte^o-l open Government in discharge of the supervisory oversightcontemplated by Public officeis Law g89.4, we will promptly transmit to it copies of thehereinabovereferred-tounderlyingao.orn.ofu. 
*

Meantime' we enclose a check fot 
{l r.75 -the quoted "cost for tre documents other thanreimbursement records". This would be for thr ;i;;;;; of ..written reports,, and the two one-page docnments' As for "the reimbursement recordJ for 2002,,,we would like to make anappointrnent to inspect them - preferably together*ith irrrprction of reimbursement recordsfor other years as well. 

J e

Thank you.

Yours for a qualityjudiciary,
Seee, <<9/tr-<>ad2H
ELENA RUTH SASSOWER, Coordinator
Center for Judicial Accountability, Inc. (CJA)
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