
SUPERIOR COURT OF THE DISTRICT OF eoLIlIvlBrA

CRIMTNAL DIVISION

UNTTED STATES OF AMERTCA

v .

ELENA SASSOWER,

Criminal  Act ion
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Defendant .

- - - - - i

Washing ton ,  D.  C.
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On behalf of the Government : 3;- =.

. IESSIE LfU,  Esqui re '

AARON MENDELSOHN, Esquire
Ass i s tan ts  Un i ted  S ta les  A t to rnev
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F P R O C E E D I N G S

THE CLERK: Uni ted St,ates versus Elena

S a s s o w e r ,  M 4 1 l - 3 - 0 3 .

THE COURT: Counsel .

MS. LIU: Your Honor,  . fessie Liu for  the Uni ted

S t a t e s .

MR. MENDELSOHN: Aaron Mendelsohn for the

Uni ted  Sta tes

MS. SASSOWER: Elena Sassower,  er iminal

de fendant .

MR. GOLDSTONE :  Mark Goldstone, at torney

adviser.  Good morning.

THE couRT: Good morning everyone. please be

seated .  r  '  d  l i ke  to  take  up  a  p rac t ica l  mat te r  o f

housekeeping. The f i rst  matter that  r  wi l l  hear before

taking up the housekeeping matter is any mot ion that.  the

defense may have at  th is t ime.

Ms. SASSowER: r  am advised that to preserve my

right.s T should be moving for a judgment,  of  acqui t tar .

And f am prepared to argue that, motion.

THE COURT :  p l -ease proceed.

MS. SASSOWER: Al though I  look forward, ean

hardly wai t  to put. t ing on the defense case, i t  has been

my posi t ion f rom the out.set .  of  th is prosecut ion that the

charge against  me is not just  bogus but mal ic ious.

1027



1

2

3

4

5

6

7

I

9

1-0

1 1

T 2

L 3

l4

1 5

1 6

L 7

l_8

L 9

2 0

2 7

2 2

2 3

) 4

And that th is is demonsLrated pr ima facie by

the videotape which is concl-usive evid.ence that,  there

was no act  of  d isrupt ion of  congress wi t ,h in the statute,

wi th in the proof,  burden of  proof.

And moreover, that the relevant eorrespond.enee ,

in  par t , i cu l -a r  the  39-page fax  o f  May 2 l -s t ,  2oo3 sent ,  to

Detective Zimmerman and acknowled.ged. by him on the

stand, establ ishes resoundingly that  there was no

intent

without the act  and without the intent,  there is

no basis for  th is prosecut. ion.  rndeed, even were there

an aet,  there needs to be intent,  and there is none, and
;f
was known at the outset by the proseeution that there

was no  in ten t .

Now speci f ical ly,  I  have prepared long ago a

memorandum containing an analysis of  the v id.eotape. The

v ideotape does  no t  speak  fo r  i t se l f ,  un less  i t  i s

examined careful- Iy wi th the ear up close so that the

words are dist inct ly heard,  s lowed down. And r  have

done the appropr iate interpret ive analysis.

Before providing the Court  wi th t .hat

interpret ive analysis of  the v ideoape shown yesterd.ay,  r

wish the court  to be reminded of  the fact  that .  before

t . r ia I ,  repeated ly  in  my submiss ions ,  r  asserLed w i thout

any deniar or dispute by the government that the2 5
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videotape exposed the decei t  of  the under ly ing

prosecution documents on which this disruption of €€rl€3,

Congress  case res ted .

IE was undisputed in the record before the

court .  However,  now r  wi l l  g ive the part ieulars as to

what the v ideotape shows.

THE COURT: you don,t  need t .o do t .hat , ,  just

make your next point .  you've arread.y establ ished your

content ion that the v ideot,ape does not speak for i tset f  .

MS.  SASSOWER:  yes .

THE couRT: Move on to your next point  prease.

M S .  S A S S O W E R :  W e 1 l ,  R d y  f  o f f e r  i n t o ,  f o r  t h e

Court 's review, and f ,m happy to give a copy to the

government so that there can be no doubt here. Because

r wi l - l  go through this anarysis on the stand..  And

rather than

THE COURT: We1I,

MS. SASSOWER: wast ing addi t ional  eourt

t ime,  f  th ink  i t  wou ld  be  use fu l .

THE couRT: well, what you may or may not stat,e

on the stand is a matter for  me to address at  the t ime

that you make the, the prof fer .  what r  want to hear no\d

is the remaining points for  your mot ion for judgment of

a c q u i t t a l .

MS.  SASSOWER:  A11  r i gh t .  The  v ideo tape ,  as

1029 4 3 6
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ana lyzed care fu l l y ,  eva lua t ,ed ,  es tabL ishes  therers  no

a c t .

THE COURT: And the 39-page fax establ ishes

MS. SASSOWER: And rhe 39-page fax

THE COURT: - - no intent . What are ]rour next

po in ts?  We,  we don ' t  need a  re i te ra t . ion

MS. SASSOWER: The addi t ional_

THE COURT: - - of that.

MS. SASSOWER: The addi t ional

THE COURT: When I speak

MS .  SASSOWER:  I  'm sor ry .

THE COURT: -  -  dontt  you speak. We already

have a reeord made

MS . SASSOWER: IJh-huh

THE couRT: --  of  the v ideotape as establ ishing

no ac t ,  o f  the  39-page fax  es tab l - i sh ing  no  in t .en t .

MS.  SASSOWER:  I  add i t iona l l y  wou ld  p ro f fe r  to

the Court  the,  in addi t ion to the v ideotape r  - -

THE COURT: yes.

MS. SASSOWER: the transcr ipt  that  was

handed. over by the prosecution to me at the same time as

a copy of the videotape was handed over to me. And an

analysis of  t ,hat .  t ranscr ipt  is  arso cont,ained in my memo

ana lys is  o f  the  v ideot ,ape.

Further,  the analysis of  the v ideotape and

1 030 437
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transcr ipt  to which r  referred also contains an analysis

of  the prosecut ion document,  demonst.rat ing by comparison

with the v ideotape and the transcr ipt  that  they are

m a t e r i a l l y  f a l s e  a n d  d e c e i t f u l .

Because without that  fa l -sehood, wi thout those

faLsehoods and deceit, the government, knew they coul_d

not br ing th is charge.

Fina11y, I  prof fer  to the Court ,  and again

this,  the s igni f icance of  th is part icurar doeument,  was

al-so highr ighted in my mot ion papers,  in the record.

before t r iar ,  my May 28th memorandum to chairman Hatch

mot ion .

MR. MENDELSOHN: Object ion,  your Honor.

MS. SASSOWER: and Ranking Member Leahy.

THE COITRT: I ,11 al l_ow i t ,  for  purposes of  th is

P r o c e e d  p l e a s e .

MS. SASSOWER: Containing my most

contemporaneous reci tat ion of  what had taken prace at

the hear ing and immediately thereafter in the har lway

wi th  respec t ,  in  par t i cu la r  to  cha i rman,  p res id ing

chairman chambl- iss who is ident i f ied in the under ly ing

prosecut ion document,  as the complainant.

Final ly,  I  woul_d once again note to t ,he Court

that the government, was f ree t.o of f er the complainant.,

to appear in support of this charge. The government has

1 031 4 3 8
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not  done so .  Senator  Chambl iss  has ,  won, t  appear ,

insLruct ,ed senate Legal  counsel  to move to quash my

subpoena.

r  have a confro,  a r ight  of  eonfrontat ion under

the sixth Amendment,  recognized most recent ly by the

Supreme Court  in,  in the matter of  Crawford.

F ina l l y ,  f ina l l y ,  and once aga in  recogn iz lng

the evidence before the Court that there is no
a

precedent ,  there 's  no  o t .her  ins tance where  a  c i t i zen ,s

respec t fu r  reques t  to  tes t i f y  a t  a  congress iona l

commi t tee 's  pub l i c  hear ing  resu l - t .ed  in  a  c r im ina l

charge of  d isrupt ion of  Congress, T submit ,  ds a

matter of  Iaw, and as an elementary proposi t ion,

t h a t  a  c i t i z e n ' s  r e s p e c t f u l  r e q u e s t  t o  t e s t i f y  a t  a

congressional  commit tee, s publ ic hear ing is not

and must never be deemed to be d.isruption of

Congress .

THE COURT: Very well .

MS. SASSOWER: Thank you, your Honor.

THE eoIlRT: Thank you. Now, any response f rom

the government?

MR. MENDENSOHN: your Honor, viewing the

evidence in the l ight most favorabl_e to the governmentr,

as the cour t  must  do at  th is  t ime,  we bel ieve that  a

reasonable jury  courd f ind the defendant  gu i l ty  beyond a
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reasonabl-e doubt based on the evidence presented by the

government,  including the test imony of  special  Agenc

Lippay, Detect ive Zimmerman, Off icer Jennings, the

videotape that was introduced into evidence as wel l  as

the test imony of  Sergeant Bignott i .

And we woul-d ask the Court to deny the

defendant 's  mot ion  fo r  judgment  o f  acqu i t ta l  a t  th is

t i m e .

THE COURT: Very weII .  The standard that must

be appl ied in rul ing upon a mot ion for judgment of

acqu i t ta l  i s  se t  fo r th  in  cur ley  vs .  un i ted  s ta t ,es ,  g1

U . S .  A p p . D . e .  3 8 9 ,  p a g e  3 9 2 ,  L G O  F .  S e c o n d .  2 2 9 ,  p a g e

2 3 2 .  I t ' s  a  t 9 4 7  c a s e .

In Cur ley,  the standard was set for th

succ inc t ry  as  fo l ]ows:  i f  there  is  no  ev idence upon

which a reasonable mind might fa i r ly  concr-ude gui l t

beyond a reasonable doubt, the motion must be granted.

In th is case, the standard has not been

reached- There has been evidence presented by the

government from which a reasonabl_e mind could concl_ude

gui l t  beyond. a reasonable doubt.  And based upon t .hat ,

the mot ion for judgment of  acqui t tar  must be denied.

MS. SASSOWER: May f

THE COURT: Therers no furt .her discussion on

the mot ion.  Now, wi th regard to other prel iminary
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mat te rs .

MS.  SASSOWER:  Yes .

THE COURT:  p lease be  seated . .  Be  seated .

MS. SASSOWER: f  have another prel iminary

mat t .e r .

THE COURT: pl-ease be seated..  Is Mr.  Vinik in

t,he courtroom?

MR. VfNfK: Yes, your Honor.  Very wel l ,  would

you prease take the podium br ief ly? Mr.  v in ik,  lou are

counsel  for  the senate's employees who are under

subpoena?

MR.  VINfK:  yes ,  your  Honor .

THE COURT:  Very  we l l .  What  I 'd  l i ke  fo r  you

to represent to me for the record is,  based upon your

review of  th is case, what was the involvement,  of  Ms. Eve

and Mr .  A lber t ,  I  be l ieve  i t  i s ,  as  regards  to  Ms.

Sassower?

MR. VINIK: Based on my understanding, your

Honor,  the defendant in th is case, Elena sassower,

contac ted  a  number  o f  senate  o f f i ces  in  oppos i t ion  to

the nominat ion of  Judge Richard wesley for  the second.

Cour t  o f  Appea ls .

Spec i f i ca l l y ,  w i th  regard  to  these two

witnesses, t .he defendant had telephone conversat ions,  ds

r  unders tand i t ,  in i t ia l l y  w i th  Mr .  A lber t  concern inq2 5
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her opposi t ion to Judge Wesley.

Those one or more in i t ia l  conversat ions

resul ted in one conversat ion of  approximately 40 minutes

in length which was on or about l [ay 20th,  2003,

rn that eonversation, the defend.ant. expressed

her opposi t ion to the nominat ion of  . rudge wesley.  she

asked Ms. ,  Ms .  Eve and Mr.  Albert  t ,o communicate her

oppos i t ion  to  senator  c l in ton .  she  asked in  the ,  in

that conversat ion for  the opportuni ty to test i fy at  the

May 22nd,  2003 hear ing

Based on that conversat ion,  there was a concern

that the defendant may attempt to approach senator

clinton at the hearing in a manner that might be

miscons t rued by  her  secur i ty  de ta i l .

Because the senator is the former First  Lady of

the  un i ted  s ta tes ,  tha t  de ta i r  inc ludes  no t  jus t  the

un i ted  s ta tes  cap i to l  por ice  bu t  the  un i ted  s ta tes

Secre t  Serv ice .

Because of  that  concern,  there were

conversa t ions  be tween the  un i ted  s ta tes  cap i to l  po l i ce

and the senatorrs of f ice that  have previously been the

sub jec t  o f  tes t imony in  th is  case,  your  Honor .

THE couRT: Very werr-  .  stand r ight ,  there,  Mr.

v i n i k .  E i t h e r  M s .  L i u  o r  M r .  M e n d e r s o h n ,  i s  M r .  v i n i k ' s

statement of  the general  facts of  the involvement ofz 5

1 035 4 4 2
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these wit ,nesses, is his statement,  the same as your

understanding?

M S .  L f U :  y o u r  H o n o r ,  i t  i s .

THE COURT: Very wel1.  The reason for th is

inquiry by the court ,  pr ior  to the jury being seated

this morning, is for  purposes of  ef f ic iency in handl ing

of  the  tes t imony o f  these w i tnesses .

r have no problem with inquiry being made as to

basic ident i f icat ion informat ion,  where they work,  for

whom they work,  what their  dut ies are,  as a prel iminary

mat te r

The heart  of  the test imony el ic i ted f rom these

wi tnesses  w i l l  be  fac tua l  and i t  w i l l  be  essent ia r ly  a ,

an opportuni ty to discl-ose what occurred dur ing these

terephone conversat ions and any act ions that these

ind iv idua ls  persona l ly  took  therea f te r .

That wi l l  be the extent of  test imony that wir l

be received by th is court  f rom those witnesses. Mr.

Vinik,  thank you for your cooperat ion.

MR.  V INIK:  Thank you.

THE COURT: Very we1l .  A1l  r ight ,  doy other

prel iminary matters? First ,  the government.

MS - Lru:  your Honor,  wourd you r ike to review

the e-mairs t .hat ,  the senate wi tnesses have produced? r

don ' t  know what ,  t f  dny ,  o f  these Ms.  sassower  in tends

1 036 443
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to  in t roduce.

But for the purposes of eff ic ie.Cy, i t  may make

sense to  ru le  before,  in  terms of  us ing them, as t ro

whether they are admissible.

THE couRT: very welr-.  How many e-mails are we

speaking of?

MS .  SASSOWER: Oh.

M S .  L f U :  Y o u r  H o n o r ,  b y  m y  c o u n t ,  i t , s  1 0 .

THE COURT: Very weII .

MS .  SASSOWER: Oh.

THE couRT: Just  a minute.  Are there any other

wri t ings that are at  issue wit .h regard.  to these

w i t n e s s e s ?

MS. LIU: your Honor,  I  am not aware of  any.

THE couRT: very wel l .  r  th ink that  we shoul_d

address  th is  i ssue pre l im inar i ry .  r  don ' t  want  t ime

consumed during their examination with unnecessary

prof fers.  so provide me with the eopy of  the e-mai ls

p lease.  Very  we l_1

Ive received from the government e-mair_s

ref lect ing the fol lowing dates and where there is

dupr ica t ion  o f  da te ,  r  w i l l  a lso  g ive  the  t ime.

M a y  2 ,  2 0 0 3 ;  M a y  1 3 ,  2 O O 3 ;  M a y  1 5 ,  2 O O 3  6 : 2 5

p . m . ;  M a y  l _ 5  2 0 0 3  6 : 2 3  p . m . ;  M a y  1 5 ,  2 O O 3  6 z 2 O  p . m . ,  M a y

1 6 ,  2 0 0 3 ;  M a y  1 9 t h ,  2 O O 3 ;  M a y  2 2 ,  2 O O 3  a t  g : 3 8  d . R . ,

1037
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a t t a c h i n g  o r i g i n a l  m e s s a g e  d a t e d  M a y  2 I ,  2 0 0 3  1 0 : 5 7

p . m .  ;  M a y  2 2  ,  2 0 0 3  8  : 3 8  a . m .  ,  a t t a c h i n g  m e s s a g e  d a t e d

M a y  2 1 ,  2 0 0 3  a t  l _ 1 : 0 5  p . m .  A n d  t h e n  f i n a l l y ,  M a y  2 2 ,

2 O 0 3  8  : 4 1  a . m .  .

The fol lowing e-mai l  correspondence wi l r  not  be

prof fered, referred to or in anyway at t ,empt,ed for

introduct, ion into evidence or review by any witness in

t h i s  e a s e .  T h e  e - m a i l  o f  M a y  1 5 ,  2 O O 3  a t  6 2 2 5  p . M . .

MS.  SASSOWER:  Excuse me.

THE COURT:  Th is  re fe rs  spec i f i ca l l y  to  the

matter of ,  in the New york Court  of  Appeals,  in the

m a t t e r  o f  D o r i s  L .  S a s s o w e r .

T h e  e - m a i l  o f  M a y  1 5 ,  2 0 0 3  a t  6 2 2 3  p . M . ,  a g a i n

there is reference here to the court  of  Appeals and the

case is Elena Ruth sassower,  appel lant  v.  commission on

.Tudic ia l  conduct of  the state of  New york,  respondent.

F i n a 1 1 y ,  t h e  e - m a i l  o f  M a y  1 5 ,  2 0 0 3  a t  6 z 2 O

P. M - , there' s reference here to a supreme court of New

York ,  Appe l la te  D iv is ion  case,  E lena R.  sassower ,  as

coordinator of  the center for  Judic iar  Accountabir i ty

vs.  the commission on Judic ia l  conduct of  the state of

New York.

These mat t ,e rs  w i1 l ,  ne i ther  the  e_mai ls  nor

their  cont,ents wi l - l  be addressed by ei t .her the wi tnesses

that are employees of  the senate or any other defense

1 038 445
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witness including the defendant,  hersel f .

The documents wi l l  be preserved for the record

in the event of  appeal  .  The remaining e-mai l -s provided

by the government may be proffered subj ect to the

governmentrs int .erposi t ion of  any object ion that.  they

may have.

MS. LIU: Your Honor,  f f idy I  say something for

the reeord?

THE COURT: Yes.

MS. LIU: Your Honor,  the government objects to

the  admiss ion  o f  any  o f  these e-mai l -s  on  the  bas is  o f

speech and debate c lause.

In,  the rul ing on page 4 on the mot ion to quash

stated t ,hat  at  the t ime the case at  bar,  conf i rmat ion

hearing itself as wel-l- as any work performed. by

subpoenaed respondents as del iberat ive and communicat ive

processes outside of  the hear ing,  are protected by the

speech or debate c lause and interpreted case law.

The government rs  pos i t ion  is  tha t  a l l  j_O o f

these e-mai ls  invoLve inves t iga t ion  o f  Ms.  sassower rs

claims about Judge wesley,  pr ior  ru l ings by ,Judge wesley

in cases in which the defendant was a party and./or

arrangements to speak with Ms. sassower about her c la ims

concerning Judge Wesley.

These are e-mai ls  that  were sent  f rom one

1 039 4 4 6



1

2

3

4

5

5

7

I

9

1 0

1l_

L 2

1_3

L 4

1 5

J - O

7 7

1_8

T 9

2 0

21-

2 2

2 3

2 4

2 5

Senate staf fer  t ,o anot.her and discussed the concerns of

a const i tuent regarding a judic iar  nominee as werr  as

the i r  communica t ions  w i th  her .

And for that reason, Your Honor, w€ believe

t.hat their introduction is barred by the speech and

debate  c lause.

fn addi t ion,  we think that  they are i r re levant

for some of the reasons insofar as they relate to the

reasons fo r  Ms.  Sassower rs  ob jec t ion  to  ,Judge wes ley .

THE COURT:  Very  weLI .  Response,  Ms.  Sassower .

MS. SASSOWER: The Court  has already ruled and

i t  is  the law of  the case, which the court  cont inuously

refers to,  has referred to,  that  the interact ion of  Josh

Albert  and Leecia Eve with me that culminated in t .heir

not i fy ing capi to l  pol ice and taking act ion that resul ted.

in  my ar res t  i s  fa i r  inqu i ry  here .

Th is  e -mai l  each re f lec t  the  in te rac t ion .  And

indeed. the excluded e-mai l  a lso mater ia l ly  refLeet on

misconduct of  t ,hat  of f ice which was the subject ,  of

complaint  by me in two voice mai l -  messages ref t  for  t ,he

chief  of  staf f ,  Tamera Luzzato and is germane.

THE COTIRT: The rul ing is as fo l_ lows: the

interact ions between Mr.  ALbert  and Ms. Eve and Ms.

sassower  r  be l - ieve  were  o f  the  admin is t ra t i ve  sor t ,

far l ing outside of  the del iberat ive and communicat. ive
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processes  assoc ia ted  w i th  the  leg is la t i ve  ac t iv i t y  tha t

woul-d give them coverage under the speech and debate

c lause

'  Essent ia l l y ,  they  spoke w i th  Ms.  sassower  about

her opposi t ion to the nominat ion and her intent to,  or

des i re  to  appear .

To the extent that there were any

communieat ions sueh as the telephone cal l  oD, the

conference ca l l  r  be l ieve  took  p lace  on  May 2o th ,  i f  r rm

not  mis taken.  That ,  to  me fa l l s  ou ts ide  o f  the  speech

and debate c lause.

I  am hes i tan t  because I  no t ice  tha t  one o f

these e-mai l  pages has three i tems and i lm taking the

t ime to  read a l r  th ree  a t  th is  po in t .  yes ,  very  we l r .

Le t  f f i€ ,  r  th ink  i t ' s  s imp ly  go ing  to  be  eas ie r

for me to ident i fy those that may provide the basis of

inquiry but which are st i l r  subject  to evid.ent iary

o b j e c t i o n .  M a y  2 ,  2 O O 3 ;  M a y  1 3 ,  2 O O 3 ;  M a y  L 6 ,  2 O O 3 ;  t h e

e - m a i l  o f  M a y  1 9 ,  2 0 0 3 .  r , m  g o i n g  t o  r u ] e  t h a t  a l _ s o  a s

exc luded.

Not so much because of

communicat. ion,  rather i t  is  the

i tsel f  which f  bel_ieve very much

then within the del_iberat ive and

the ,  the  fac t  o f  i t s

eontent of  the e-maiI

places this document

communicat ive process.

MS. SASSOWER: May f  be heard,  your  Honor?

1041 4 4 8
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THE COURT: No, I ,  m not through with my rul ing.

V e r y  w e l l .  M a y  2 2 ,  2 0 0 3  a t  8 : 3 g  a . m . ,  t , h a t  c a n  b e

discussed subject  to any object ions the government might

have.

M a y  2 2 ,  2 0 0 3 ,  8 : 3 8  a . m . ,  a t t a c h i n g  t h e  M a y  2 L ,

2 0 0 3 ,  i - 1 : 0 5  p . m .  c o r r e s p o n d e n c e ,  t h a t r s ,  t h a t ' s

a v a i l - a b l e  f o r  p r o f f e r  o r  f o r  o b j e c t i o n .  M a y  2 2 ,  2 o o 3

8 : 4 1  a . m . ,  t h a t  i s  a l - s o  a v a i l a b l e  f o r  p r o f f e r  a n d  f o r

ob j  ec t ion .

The ent i re packet of  these e-mairs wi l l  be kept

and preserved for any appel late record. .  Very wel l .

Anything further by the government?

MS. LIU: No, your Honor

THE COURT: Very welL .  Ms .  Sassower.

MS.  SASSOWER:  yes .  F i rs t l y ,  ny  lega l  adv iser

correct ly pointed out that  you inquired of  the

government whether they ascr ibe to the reci tat ion of  Mr.

Vinik but you did not ask me.

" THE COURT: Let me st,op you right. t,here. There

was a reason for that .  you are going to be the

quest ioner .  I  dont t  need to  hear  f rom you.

what r needed to hear were the parameters of

the invol-vement that another member of the bar bound by

the rures of  professional  conduct would represent to f re,

having reviewed the case.
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Having had that assessment,  I  gave a rul ing as

to the parameters of  your inquiry.  so your opinion as

to their  interact ion wi th you is not relevant to my

d e c i s i o n .

counse l ' s  rev iew o f  the  ease as  the i r  counse l -

and his representat ions to me as a member of  the bar,

tha t  was  impor t .an t .  r , ve  ru led  on  tha t ;  i t  i s  no  ronqer

a prel iminary matter.

Your object ion or any objeet ion that you eould

possibly make is noted for the record.  Do you have

other prel iminary matters?

Ms. SASSowER: r  most certainly do, your Honor.

THE COURT: Then let fs hear i t  .

Ms. SASSowER: The most stunning exclusion is

o f  the  e-mai l -  o f  May L9 ,  2oo3 wh ich  t ransmi t ted  my

communications

fHE COURT: Excuse R€, just  a minute.  We are

going to have your recitation

MS. SASSOWER: Al l  r ight

THE couRT: --  of  what those documents contain.

MS .  SASSOWER: Okay.

THE couRT: The reeord is arready made as to

what.  wi l l  be permit ted and what wi l l  not  be permit ted.

i lve ident i f ied them by date and where appropr iate,

t ime.  so  the i r  con ten t  a t  th is  po in t  i s  i r re levant .
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What is the argument that you wish to make

MS. SASSOWER: Thank you, your Honor.

THE eouRT: - - as to why they wourd. be subj ect

to appropr iate prof fer  and admission into evidence.

Ms.  SASSoWER:  r t  has  a l ready  been tes t i f ied  to

by special  Agent Lippay and is so ref lected. in her

sub jec t  p ro f i le ,  tha t ,  the  bas is  upon wh ich  senator

c l in ton 's  o f f i ce  contae ted  the  Threats  Assessment

sec t ion  o f  cap i to l  po l i ce  was a  fax  ident i f ied  as  a  May

L9 fax and a voice mai l_ message of  May 20.

Now you have excluded the, the May 19

communicat ion,  that  is  the fax which was the basis upon

which  senator  c r in ton 's  o f f iee  eontae ted  the  po l iee .

They found that fax as objectionable and worthy of

scru t . iny  by  Cap i to l  po l i ce .

Cap i to l  po l i ce ,  ds  re fLec ted  in  the  sub jec t

prof i le and is at tested to by Special  Agent Lippay,

found no threats or harassing language. Nonetheless,  i t

was  the  bas is

THE COURT: Which speci f ic  e-mai l_ are you

referr ing to as containing the fax? what is the date at

the top?

M S .  S A S S O W E R :  T h e  M a y  ! 9 ,  2 O O 3  ,  2 ; O O  p . m .

e - m a i I .

THE eOItRT: Very we1l .  f  need to hear no

1044 451;
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fu r ther  d iscuss ion  on  tha t  i ssue.  The fac t  o f  a  fax

being transmit t ,ed and therefore placing int .o operat ion

c e r t a i n  a c t i v i t y  i s  w h a t r s  r e l e v a n t .

The ac tua l  con ten t  as  i s  re f lee ted  in  th is  e -

mai l ,  i t  w i l l  no t  come in to  th is  case.  r t  i s  i r re levant

and i t ,  is  protect ,ed by the speech and debate c lause. r t .

w i l l  no t  come in .

MS. SASSOWER: fs i t  your content ion,  is  i t

your v iew, Your Honor,  that  had capi to l  pol iee preserved

the  vo ice  mai l  message,  tha t  wourd  no t  be  admiss ib le?

THE COURT: I  'd have to hear i t  .  I  'd have to

know the content,  just  as r  had to know the content of

this doeument to make a determination as to how it would

be pro tec ted .

MS.  SASSOWER:  Wel l -  ,  -  -

THE COURT: The fact that the fax was

transmit ted,  received and that act iv i ty was taken based

upon the fact ,  the fax is the evidenee in th is ease.

This informat ion contained here was never reci ted by

Of f i cer  L ippay .

MS. SASSOWER: She, she did reci te that .  she

received a one-page fax.

THE COURT:  Very  we l l  .  Abso lu te ly r  |our re

absolutely correct .  we need argue on t .h is no f  ur ther.

What is your next point? What is your next point?

1 045 452
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This ,  the  conten t  o f  th is  fax  w i l l  no t  come in

th rough t .hese w i t ,nesses .  r t ' s  s imp ly  no t  go ing  to  be

admit ted in th is case and i t  wi l l  not  come in throuqh

you.

MS. SASSOWER: Are you saying that the May 19

t ransmi t ta l  tha t  was  the  bas is  o f  the i r ,  o r  par t  o f  the

basis for  their  contact ing capi to l  pol ice cannot,  be

inquired about of  these witnesses and presented to the

j ury?

THE couRT: you can inquire whether a fax was

rece ived.  Yes ,  i t  was .  D id  you take  any  ac t ion  based

upon the  fax?  Yes ,  f  d id .  What  d id  you do? That ,s

what we wi l l  hear.  This eontent here is protected by

the debate and speech clause. r t  is  not  eominq in.  Alr

r igh t . ,  nex t .

Ms.  sASSowER:  r  have a  s tand ing  ob jec t ion  to

th is  cour t rs  p res id ing  over  th is  t r ia l  based.  upon i t s

demonstrated actual  b ias before t r ia l  and manifested

throughout the trial and

THE COURT: Very wel_l ,  whatrs your next point?

MS. SASSOWER: now most recent l_y by the

rul ing th is morning.

THE COURT: What 's your next point?

MS. SASSOWER: To no avai l  on my points

prebented .
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THE COURT: Very well . Anything further from

the government?

MS.  L fU:  No,  your  Honor .

THE COURT: Very well . AII right . We have

another prel iminary matter.  I t 's  been brought to my

at, tent ion t ,hat  juror number 9 needs to speak with us at

the bench - so why don' t we approach and have j uror

number 9 brought in.

(Bench Conf erence. .Juror number 9 present . )

UROR NO. 9 z Good morning, how are you?

THE COtIRT: Just  f  ine,  thanks. I  wanted. to

speak with you briefly about your most recent

informat ion to Ms. Frankl in.  As r  understand i t ,  at  the

conc l -us ion  o f  sergeant  B ignot t i ' s  tes t imony yes terday ,

you bel ieved that you recognized her.

JUROR NO. 9:  Yeah.

THE COURT: Okay. Would you explain the

jus t  g ive  us  more  fac ts .

. fUROR NO. 9 : The last, t ime when I was here I

thought  l ,  I  to ld  you I  thought  I  recognized Ms.

Sassower .

THE COURT: yes .

J U R O R  N O .  9 :  I r m  o n  t h e  H i I l  f o r  m y  j o b

cons tan t l y .

THE COURT: Yes .
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JuRoR No. 9 z And r  see a Iot  of  por ice and r '  m

in  and ou t  o f  hear ings .  r rve  wa i ted  ou ts ide  the  hear ing

rooms and T ,  r rve  seen her .  r  know r rve  seen and r

know,  r  have an  op in ,  r  know her  a t t i tude .  r ' ve  seen

and heard her ta lk.  r rve seen her,  you know, r  mean

more than just  walk ing by me.

THE COURT: yes.  And, we1l ,  you need to

el-aborate on that.

, f i rRoR No. 9:  r  th ink r  gruess what rrm saying r

have an opinion of  form, opinion formed about her.

THE COURT: I , T , I need you to el_aborate on

that,  |ou,  |ou as a person. Let me just  make sure r

understand this.  you donft  know her personal ly t  - -

, l i IROR NO. 9z No.

THE COURT:  - -  cor rec t?  A I1  r igh t .

have seen her because your business takes you

Hi l l  wi th some frequency.

So you

to  the

'JUROR NO. 9:  Uh-huh.

THE COURT;  So you 've  seen l " r ,  I  guess  you 've

seen her,  have you seen her performed her professional_

dut ies or

,JUROR NO. 9: yeah, outsid.e hearing rooms .

f  rve  seen her  in  work ,  wh i le  shers  work ing .

THE couRT:  R igh t .  Ar r  r igh t .  so  you 've  seen

her whi le she was working. And you,ve heard her test i fy
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here,  have you had any pr ior  communicat ion wi th  her?

JUROR NO.  9 :  No .

THE COURT: A11 r ight ,  very wel l .  So based

upon those contacts, your, foufr€ about to say that you

had f ormul-ated some kind of opinion.

JUROR NO. 9z I  just  have an opin ion.  I  know

h e r ,  r  t h i n k  r ,  r r v e  h e a r d  h e r  t , a r k  a n d  r r v e  s e e n  h e r .

I kind of have an opinion formed about her.

THE COITRT: WelI ,  the quest ion for  us is

whether or not you could be a fa i r  and impart iar  juror

in  th is  case tak ing  in to  account  the  ev idence tha t ' s

presented .

I 'm no t  ask ing  you whether  Of f i cer  B ignot t i  i

appeal ing to you personal ly or not or whether there is

something about her demeanor or delivery that is

i r r i ta t ing  to  you.

And my quest ion is,  as f  instructed. vou l

prel iminar i ly ,  what comes from her mouth is t ' ; "

evidence.  so the quest ion becomes whether  you can be a

fa i r  and impar t . ia l  juror  in  considerat ion of  the

evidenee,  not  o f  her  person,  not  o f  her  personal i ty  but

of  the ev idence,  what  she,  the word.s  that  she sa id.

JUROR NO. 9z Before I  answer,  drT l  I ,  can I  get

i n  t roub le?  f 'm  wor r i ed  tha t

THE COURT: The issue that is of  ser ious
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concern to me is that based upon the facts t,hat, you have

given, i t  seems to me that one would be hard-pressed. to

eome to some conelusion as to, some concrusion based

upon your l imited contacts as to the gual i ty of the

ev idence.  The ev idence is  what  i t  i s .

JUROR NO. 9:  Uh-huh.

THE COURT: And you,ve indicated that you,ve

seen her do her work and you were about to sdy, if you

d idn ' t  sdy ,  f  rve  fo rmul -a ted  an  op in ion .

,JUROR NO. 9z Uh-huh.

THE COURT: The concern of  me is -  d id,  dn

opinion based on what, the evidence that came from her

mouth? Because i f ,  i f  you have been fair  and impart ia l_

in  eva lua t ing  tha t ,  and tha t ' s  a  mat te r  fo r  ju ry

de l ibera t ion .

But i f  you're saying that you have some

preeonceived notion exeuse me?

k ind  o f

l
M S .  S A S S O W E R :  N o ,  I r m  j u s t

THE COURT: If  you have some kind of

preconceived not ion that ,  you br ing to  the d.e l_ iberat ive

p roeess ,  t hen  tha t t s  a  p rob lem.  so  r  w i l r  hea r  f rom

you .

JUROR NO.  9 :  I

ou ts ide  o f  he re .

do have, I have an opinion

THE COURT: What is your opinion?
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JI IROR NO. 9:  That  she is  tough,  she 's  s t r ic t .

r  don ' t '  th ink,  r  don ' � t ,  have a bad opin ion of  her .  r

donr t  th ink shers a bad person but  i l rT l ,  my seeing r  jus t ,

remembered her as being tough and str ict .

be tough

any way

evaluate

THE COURT: ALl_ r ight .  So you bel ieve her to

and st , r ic t .  Does that have dny, does that in

impa i r  your  ab i l i t y  to  fa i r l y  and impar t ia l l y

the evidenee in the ease?

J U R O R  N O .  9 :  I  d o n ' t  b e l i e v e  s o .

f  d o n ' t  t h i n k  s o .

f  d o n t t

b e l i e v e ,

THE COURT: Very weI l .  Then just  step back at

the tabre there and let  me speak with counsel  here.

(,furor number 9 not present . )

THE COURT: I  mean, 1rou know, certainly i t

seems to me that these are matters that  go to the

cred ib i l i t y  o f  the  w i tness .  And th is  i s  someth ing  tha t

maybe assumption, del iberat ion,  r ,m gonna give them an

instruct ion that they are going to determine credibi l i ty

based on h is  demeanor .

the purv iew.

f  mean  t , ha t , s  ce r ta in l y  w i th in

What I have here

preconceived not ion about

l -ose  my ab i l i t . y  to  be  fa i r

hear  tha t .  f  t  11  hear  f rom

MR. MENDELSOHN:

is that f have some

this woman that causes me to

and impar t ia l ,  bu t  f  d id .n ' t

the government.

Would the Court ask him that
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your preconceived of her being str ict  and tough

THE COURT: f  can ask i t  again.  f  thought f

d id ,  r  thought  f  d id  do  tha t  bu t  f  ' l _1  do  i t  aga in .  Ms.

Sassower .

MS. SASSOWER: you asked. the quest ion,  he

answered i t

THE COt tRT:  I '11  ask  i t  aga in .  Jus t  a  minu te .

(,Juror number 9 present. )

THE COITRT: f  bel ieve I  asked you this before

but f  just  want to,  you know, f i rm i t  up.

Would your opinion that of f icer,  that  Sergeant

Bignott i  is  tough, would that  impair  your abir i ty to be

a fa i r  and impar t ia l  ju ro r  in  th is  case?

JUROR NO. 9 : I woul_d do everything I can to be

fa i r  and impar t ia l .

THE COIIRT: Very wel-I. Thank you. Just a

minute .  What  e lse?

MR . MENDEIJSOHN: The answer is yes or no .

THE COURT: His real_ answer has t.o be can you

or ean' t  you be fair  and impart ia l?

JUROR NO.  9  z  Donr  t ,  f  'm jus t  wor r ied  tha t  I  ,m

am I  ge t . t ing  in  t roub l_e? I 'm wor r ied  tha t  I 'm in

some form of t rouble.

THE COURT: You shouldn't worry about whether2 5

4 5 91052
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yourre gonna get in trouble. What you should worry

about is whet.her you shourd, can be fair  and impart ial

and  tha t t s  wha t  f  need .  t o  hea r .  f  don ' t  need

eguivocat ion.

..TUROR NO. 9 : f  don ' t  know i f  I  can  be .

THE COURT: Let, me tell you what it sound.s

l i ke .  what rs  been brought  to  my a t ten t ion  in  the  pas t

was that you had a,  r  bel ieve yourre the juror who had a

job  in te rv iew in  w i l l i amsburg .  your re  a rso  the  w i tness

who, rrm sorry,  the juror who thought you might know Ms.

S a s s o w e r .

And now yourre the juror who claims that you

cant t  be  fa i r  and impar t ia r  based upon cer ta in ly  l im i ted

contacts wi th of f icer Bignott i  and your opinion of  her

as being tough.

The accumulat ion of  th is sound.s to me 1ike

someone whors essent ia l ly  Lry ing to evade responsibi l i ty

and not perform the duty for which you took an oath at

t h e  o u t s e t .

r  f ind that  to be very disturbing. And whi l_e r

make the det,erminat ion as to what is to be done with

Y o u ,  r ' m  g o i n g  t o  t a k e  a  r e c e s s  f o r  f i v e  m i n u t e s .  w e ' l _ l

come back  and then r ' l -L  ca l l -  you  back  to  the  bench.

Don ' t  d iscuss  th is  w i th  anyone.  Br ing  h im back

here .  Youf re  no t  to  d iseuss  th is  eonversa t ion  w i th
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"coRREcrED PAGE"

anyone.

(Open Court, )

THE COURT:  F ive-minute  reeess .

THE CLERK: The eourt  wi l l  s tand in br ief

recess  un t i l  re tu rn  o f  the  cour t .

(Thereupor ,  the  Cour t ,  recessed.  a t  10  :40  a .m. ,

( thereupon,  the  cour t  reconvened a t  1o :5oa.m. )

THE CLERK: your Honor, resuming the trial

matter uni ted states versus Elena sassower l t t4 i_ i_3-03.

THE COURT: CounseL approach.

(Bench Conference)

THE COURT: f think that for the reeord, I need

t o c o v e r o n e m o r e b a s e w i t h t h i s j u r o r a n d t h e n r , 1 1

entertain any mot. ions that you might have, ei ther s id.e.

(Juror number 9 present.  )

THE COURT: yes.  fn response to my last

quest ion as to whether you could be fair  and impart ia l ,

and r to]d you your response had to be yes or no and you

responded no, r  just  s impry need to know what is the

basis of  your conclusion that you cannot be fai r .

,JUROR NO. 9 : I, m eonfused by, f thought if I

knew her that. woul-d be bad . And I, m worried t hat , r

jus t ,  thought  tha t  was  wrong.  r  can ' t  know her ,  r  can , t

recogn ize  her  a t  a l l .

And then I  was worr ied that that  would be, act
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l i ke  you wou ld  f ind  t ,ha t  bad.  f t t s  no t  so  much tha t

the reason r  answered Ehat way was because r  knew her.

I  thought that  meant that  f  couldn' t .  Not

THE eouRT: so you were under the misimpression

that s imply recogniz ing someone would disquar i fy you.

JUROR NO.  9z  Yes .

THE COURT : A1l_ right . Then I r m conf used . I

need to know let ,  let  me just  say that i f  that  were

y o u r c o n c e r n , w h i c h i s y o u r s i m p 1 e k n o w 1 e d g e o f h e r ,

maybe yourve seen her do her work before, maybe you have

seen her  on  the  H i ] I .

And i f  r  teI l  you that that  recogni t ion is not

real Iy a concern,  what,  is  a eoneern is in v iew of  that ,

are you able to fa i r ly  and impart iar ly do your job under

the oath that  you took?

JUROR NO. 9 : Without a doubt, 1r€s r 1r€s .

THE COURT : Al- l- right .

,JUROR NO. 9 z My, I just thought if I knew her

and, and something l ike that  outs ide up here,  r  Ehought

that was bad. And r thought that meant that r was doinq

something wrong and I  v iew that as f  couldn' t  be

impar t ia l .

THE COURT: A11 right . But now that you

understand that recogni zing her by face or having you

seen her patrol  t .he hal1s of  Congress,
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JUROR NO. 9:  Uh-huh,

THE COURT:  - -  tha t  tha t  fac t  a l -one isn ' t

d isqua l i f y ing .  r t rs  whether  in  v iew o f  tha t  fac t r  |ou

can st , i l l  be fa i r  and impart ia l

JUROR NO. 9:  I  can be fair  and impart ia l .

THE couRT: --  in evaluat ion of  the evidence in

t h e  c a s e .

. r l tRoR No.  9z  That rs  no t ,  tha t ' s  no t  a  p rob lem.

r misinterpreted the and r  thought i f  r  reeognize

her ,  tha t  tha t  meant  I  cou ldn ' t  be .

THE COURT: A1l-  r ight ,  very wel l -  .  Then please

s tep  baek  to  the  tab Ie ,  Ie t  me speak w i th  counser .

(,Juror number 9 not present . )

MR. MENDELSOHN: This is very t roubl ing.  When

you asked him ear l_ ier ,  he said that  he not just

recognized her by face or had seen her patror l ing the

ha l ls  bu t  thaL he 'd  seen her  be ing  tough and s t r i c t .

THE COT RT: Right .

MR. MENDELSoHN: And when the court asked. him

tw ice  i f  he  cou ld  be  fa i r  and impar t ia l ,  we heard

equivocat ion and we heard an f  donrt  know.

on a l -esser grounds, when the court  stated that

i t  was  d isappo in ted  w i th  ju ror  10 ,  no t  tha t  the  ju ror

was try ing t .o avoid his dut ies,  the court  st . i l r  ret  that

j u r o r  o f f .
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THE COURT: Wel l  r  - -

MR. MENDELSOHN: When the, when the Court

THE COURT: --  f  don' t  ordinar i ly  interrupt

when reasonable argument is being mad.e, buL you prefaced

this by saying on less grounds. you know the

d is t inc t ion  be tween th is  w i tness  and tha t  w i tness ,  - -

MR. MENDELSOHN: No, r

THE COURT: --  between that juror and this

juror is.  .Juror number LO

MR. MENDELSOHN: I was moving on to a separate

argument, Your Honor.

THE COURT: Juror 10 was unmoving in his

art iculat ion that he courd not be fai r  and impart ia l .

Never wavered, thought about it overnight, came back.

So i t  was  the  s teadfas tness  o f  tha t

ar t i cu la t ion  tha t  r  be l ieve  separa tes  tha t  w i tness ,  tha t .

ju ro r  f rom th is  ju ro r .

MR. MENDELSOHN: The argument that I was

beginning with respect t,o juror number l-o had nothing to

do w i th  h is

THE COURT: Very weI1.

MR. MENDELSOHN: equivocat ion or his

s teadfas tness .  The cour t  had ins t ruc t .ed  th is  ju ro r

number 9, the court was disappointed and thought that

th is juror might be try ing to avoid.  h is dut ies as a
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juror.  The juror shook his head when the Court

instructed him that way.

whereas juror number i-o had. possibry been seen

t ry ing  to  ge t  o f f  the  ju ry .  so  i t ' s  the  government 's

pos i t ion  tha t  th is  ju ro r  i s  no t  t ry ing  to  ge t  o f f  the

jury unl- ike juror number 10 may have been.

But the more import,ant argument is that juror

number 9 twice equivoeated, has not just  seen of f icer

Bignott i  walk ing the haLls but said.  that  he noted that

she was strict and tough. And when we brought him back,

he could not say yes, that  he could.  be fa i r  and.

impar t ia l .

f  th ink that  what happened now is,  i t  doesn' t

change the fact  that  twice before on the record.  he said

he did not know if he coul-d be f air and impartial . The

questions that were asked of him now were somewhat j i l

s ta ted  d i f fe ren t ly .

THE COURT: WeI l ,  I  stated the quest ion

d i r e c t l y  a n d  s o  l ,  l ,  I  d o n r t  a c c e p t  t h a t

representa t ion .  Ms.  Sassower ,  any th ing  e l_se?

MS. SASSOWER: You asked h im

MR.  MENDELSOHN:  I  'm  no t ,  I  'm  no t

THE COTIRT:  Excuse me.

MR. MENDELSOHN: May f  f in ish?

THE COURT: Excuse i l€ ,  she eanr  t  hear .  Go
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a h e a d ,  M s .  S a s s o w e r .

MS-  SASSoWER:  r t  i s  my recoL lec t ion  tha t  upon

in i t ia l  inqu i ry ,  he  s ta ted  he  cou ld  be  fa i r  and

impart ia l  notwi thstanding he reeognized.,  he bel ieves,

Sergeant Bignott i  and she was fair  and tough.

He sa id ,  and he  sa id  tha t  he  d idn ' t .  necessar i l y

have negative opinion of her but that he had made that

observa t ion .

He said in i t ia l ly  he could be fair  and

impart ia l  and then at  t ,he insistence of  Mr.  Mendel_sohn

you caI1ed. him back.

He stated he was scared and f think what

happened reflected his fear. He has no$r eome back and

said he couLd be fair  and impart ia l .  That should

s a t i s f y .

THE COURT: Very we11, Mr.  Mendelsohn.

MR.  MENDELSOHN:  As  Ms.  sassower  jus t  s ta ted ,

he said he was scared. you said.  that  you were

d isappo in ted  in  h im.

Then he  eame back  and i t ' s  poss ib le  tha t  he

wasn' t  completely equivocal ,  that  he was without a aoudt

he coul-d be fair  because he didn' t  want to disappoint

you because he was scared af ter  you had stated your

disappointment at  h im.

I  t .h ink th is juror should be dismissed..  f f
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not ,  r  th ink that  i t  would be wise at  least  to  make Lhis

juror  t ,he aLternate in  th is  case.

THE COURT: Very wel l_ .  f  have heard the

arguments and i lm going to retain this juror with the

admonit ion that he is Lo discuss this matter with no

one,  cer ta in ly  not .  w i th  the other  jurors .

And that w€, we rook forward to his cont. inued.

service and performance under the oath that  he, that  he

took  a t  the  ou tse t .  Very  we l l .

(Juror number g present.  )  |
I

THE couRT: Thank you. And r needed to d.iscuss

with counsel  the events of  th is morning. And what r  . f

want to say to you is that in view of your

representations to me that without equivoeation you ""1

be fair and impartial and everything now that we know,

given your understand.ing of what your recognition of

of f icer Bignott i  actualry means to the court ,  which is

real1y nothing unless i t  impacts on your abi l i ty  to be

f air  and impart ia l ,  you assured. me t .hat  i t  does not.  .

Then you are, we r-ook forward to your continued

service under the oath that  you took. Do not discuss :

the content of this bench eonferenee with anyone

par t i cu1ar1y  w i th  your  fe l_Low ju rors .

,J l lROR NO. 9z Okay.

THE COURT: Very weIl.2 5
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