
AS SEMBLY-LINE APPROVAL :
A comn?on cause study of senate cortfinrmti.on

of federat Judges

by Mlchal ftreednran

t
I

\

-,\

Jirntrary 1986

@D

1515  +  
"C - '



- 2 7  -

weeks  is  su f f i c ien t  t lme to

nominees, given the current

nominat ions.

permit  prel imlnary invest igat ions of
level  of  staf f ing and the rate of

Three weeks is certainry no! enough t ime to do more than apre l j_minary  inves t iga t ion .  A  c r i t i ca l  i . ssue,  there fore ,  i s  how
the opportuni ty to shi f t  a nominee from the ,convent ionalr ,
three-week track to the non-scheduled r lcontroversiar, ,  

t rack wi l t
be taken advantage of and how it ra111 be honored. How much
evidence wi l t  senators feer comperled to of fer  or  be forced to
offer ' to obtain extra t ime to review a nominee? .How 

nuch t ime
wi l l  they get? r t  is  essent iar  that  when ser ious guest ions are
ra ised about  a  nomineers  f i tness  to  be  a  federa l  judger ,  su f f i_
clent '  t i rne is provided to examine thoroughty the nominee,s
q u a l i f i c a t i o n s .

J .

o n  t h e

cornmitt hou ld  ask to royide in t ion
o f  i t s  i nves t i qa t i on ' ,  a  s o f t s is  fo r  i t

eva lua t ion ,  and a  s

The *rudiciary commlttee reries greatry on the ABA's simpre
categor icar rat ing.  yet  the sources that the ABA contacted and
the particurar f indings it made for each nomlnee are shrouded ln
secrecy.  r t  is  inappropr iate for : the commlt tee to rely on the
ABA rating without knowing the scope and nature of each investi_
gation and what troublesome issues , Lf d'yr arose concerning the
nominee'  This is part icular ly important when.the ABA has given
the nominee a mixed r 'qual i f ied/unguar i f ied, '  

rat inq
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A summary of these matters need not breach the confl-

dent iat i ty of  the ABA's sources or of  the ABA|s Commlt tee

members.  In fact ,  the ABA has provLded detai led informat ion on

its investigration and findings when lt has concluded that a

nominee is  unqua l i f ied .  In  1983,  fo r  example ,  a f te r  f lnd lng

nominee Sherman Unger unquallf led to be a Unlted States Clreult

Judge for the Federal Circuit, Mr. Wlll lam Coleman, the committee

member who condueted the investigatlon, testif led before the

, . Iudic iary Commit tee against  Mr.  Unger.  Hls statement on behal f

of the. ABA began by saying, rrl cannot shrlnk from the important,

if personaLly unpalatable, task of presentlng to the Senate

. Iudic iary commit tee the resul ts of  our lnvest igat ion.rr  The

statement, whi.ch was no mere summary, went, on for another 34

pages, which vrere fo l lowed by 639 pages of  exhLbi ts.

Moreover, in past years the ABA frequently shared the

substance of lts f indlngs on dlstrlct and appellate court noml-

nees with the Judiclary Commlttee. Also, the ABAis oetn pamphlet,

"American Bar Association StanCing Committee on Federal Judlci-

ary: What It Is and How It Worksrr states that for Supreme Court

nominees t ' [a l t  the Senate . Iudlc lary commlt teef s hear lo9s, a

spokesperson for the ABA Committee appears and makes an extenslve

report on the reasons for the CommLtteefs evaluatlon of the

nominee, whi le preserving the conf ident ia l i ty  of  l ts  sources.rr

There appears to be no principled reason against revJ.vlng the

previous ABA practice, nor for dlstinguishing between Supreme

court and other federal Judicial nominees in terms of the kinds

of information available to the ,.Iudlciary CommLttee.
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