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Judicial Nominations:
Whither"Advice 

and Consent"?

The importance to the Americaa political ryst€rn of a federal
judiciary_ of high competence, integrity, and independence can
scarcely be- exaggerated. It is not simpiy that federal judges are
appointed for life terms and daily decide questions of great"politi_
cal significance and legal complexiry. a, de Toque;lle noted
long ago, .our rystem ii distinctive in the extent to which the
most fundamental political, social, and philosophical issues are
eventually passed upon by judges. To lisi but a few of the sub_
jects of judicial decisions in recent years-racial equality, proce-
dural rights in criminal cases, the rights of rhe poor, f.ij""*
reapportionmenf relationships between religious and secular

NorE: This chapter was prepared by peter H. Schuck and Dr. Martha
Joynt l(umar.
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authority-is to affirm what the authors oE The Fedaalist pte-
dicted, that the quality of the federal judiciary and the quality
of American legal institutions are indissolubly wedded. The
Senate Judiciary Committee's performance of its constitutional
duty to advise and consent on judicial nominations, then, is a
critical test of its responsiveness to the most fundamental needs
of the American polity. And by almost any standards, Judiciary
fails that test.

Judicid nominations amount to a considerable portion of the
Senate Judiciary Committee's workload. (The House plays no
role in the nomination process.) The number of nominees, of
course, varies from one Congress to another, depending upon the
number of vacancies caused by death and retirement, and the
number of new judicial positions created by legislation. The fuc-
tuation can be seen in the number of nominations the commit-
tee has considered since the Eighty*eventh Congress.

Justices of the United States Supreme Court, judges of the
United States circuit courts of appeals, United States district
court judges, United States attomeys (i.e., federal prosecutors),
United States marshals (i.e., officials who execute federal court
orden)-all these nominations are considered by the Senate

Judiciary Committee. Since the processing of Supreme C.ourt
nominations by the Senate ]udiciary Committee and the full Sen-
ate has been a subject of some study,l and since most articles
conceming judicial nominations have stressed consideration by

Executive Nominations C""rff.T f, ,.r"* Judiciary Committee

Congress
92'd.A
9lst
90th
89th
88th
87th

Nominations
r69
344
140
284
84

354

sorrBcE: The Calendars of each C,ongress publisheil by the Senate
Judiciary C.ommittee.
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Because the crmmittee must deal with so much legislation, mem-

b"* do not seriously scrutinize appointments unless compelling

questions are raised by other senators or by interest grouP6'

Neither senators nor interest grouPs, however, raise questions

about nominations to the district or circuit courts or to the u.s. I

aftomey and U.S' marshal positions' According to one senator .
*no rca a challenge and lost, 'You don't get-involved in these 

I
nominations because you rarely can win a fight on lower court I
nominations and you iust make enemies' Senators take a challenSe 

I
to their nominee as a personal affront'"s

After a district or circuit court nomination has lain in the full

cpmmittee for about two week, Senator Eastland typically

*rro,rrr.o in the Congressional Realrd that the 4d he subcom'

-i"* *iff consider the nomination' One week after the

announcement, the subcommittee holds hearings on the tttttto3-

i"" -a reports back to the full committee, which in tum sub-

mits its r€port ro the full senate. No individual announcements

or aocfints of hearings are sent to ccnmittee members' The time

lag berween the hearing and full Senate approval is generally no

-lr" th"t a few weels, depending upon when the full commit-

tee meets.
Th" hearings on district and circuit court nominations before 

1
the ad hoc subcommittee are regarded by almost everyone as -a I
formality; certainly they do not rePresent any serious, indePend- 

|
ent investigation by the Judiciary Committee into the merits of 

I
the appoiniments. Ttre full committee is only too ready to accePt 

I
the "hidings" of the subcommittee, and the full Senate is equally I

uncritical if O" determinations of i1e Judiciary Committee.

Hemings, suboontmitue eptptwal, futI nmwittee aU-fwal'^ryd -
Senotn"ionfirmation frequentty occu all on qrw day' Ot thd

ninety district and circuit court nominations sent to the senate

in th; Ninety-second Congress, forty-one went from hearings to

full senate confirmation in one day. In addition, several nominees

were considered together on the same day' Almost all of those

nominees corrfir*ed on one day were treated in conjunction with

I
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as many as seven other circuit end/or district court nominees.r
O:t*. separate days, thirty-two ,.,"h ,ro*rr*s were considered.

Lbnsrder one dav, April 21, 1971. On that day, the nominJfor four circuit ""a Ar"" district corrrt va"arrcies were considered.Only one member o! the full "o5n-irr.", Senator RomanHruska, .was- present through6ut tt "' ilrirrgs on these sevennominees. The then chief counsel, John fjoUo*"" 
-iil,;il

attended. Other senators, not on the judiciary C.-*il;, ;;;
1e:rg -testimony in favor of nominees'from their ,,"ro. S""Ii-McClellan_ appeared for consideration of a ,ro-irr* from his cir_cuit, but the Judiciary Committee was not otfr"r*ir. ,"pr"r"t"a.

Senator Hruska conducted individual hearings on each nomi_ner. The serren hcmings took a totol of ffty_f"J _;nut"l n-'"r__
??, 

*In:ge of sii minutes ?er no-io"". The format was asrouows: Hruska opened each hearing with a shtement that sena-tol had approved the nominario' bf blrr" slip and ,lr"t ,fr" agAand state bar association had rated'the appointee. senators fromthe nominee's state read.a biography oi ,i" nominee in a per_functory manner. Hruska's -"ii q"otio" Ls whether the nomi_nee was aware of the ru_le of the Judicial C-onference p-frrUlil"gj,rdg". from having conflicts of i"t"; uy ,."ro' of membershio
on corporate boards of direcion or other official *d;;-;;:
The nominee was asked if he had ""f "orrni"o "f ;"i;.;;; ;;;if so, what provisions he had -ade to remove that conflict.H*Y asked il anyone in the room wished m speak on behalf ofor against the nominee. T'e subcommittee therim""J;" ,;;;next nominee. Six minutes had elapsed from start ; fi"trh
S"+"*".deral 

judge had been appointed to a life term on theDencn. I hrs tormat was typical of the processing of all the dis_trict or circuit court nomineei in the f.Iirrety*""ond C,orrg.ess;none aroused any conhoversy.
Senators do occasionally interrogate a nomine e at a hearing

r April 21, l97l (seven); 
!{^! T, l97I (tf,,ree); Septcurber 21, lyll(five); Novemter zE, tgir_(rt i; pJ".r"G )f sir (three); December 2.leTr (six); December 4, rsir C6'">, j"".lei' tiiz (.idtt).
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the full case before them prior to the presentafion of informar as
well_as formal reports. Rather than accommodating its ratings to
the Justice Deparrment's wishes, the ABA should hold fast i its
own ratings, Ieaving it to the president and the Senate to deter_
mine what factors other than professional competence should be
weighed in the appointrnent process. The ABA should nor exer-
cise a veto over nominations, because its rating represents the
views of only a few of the nominee,s peers conceminl his profes_
sional competence. Until the ABA committee *"k.-, p,rbli" it,
r-ationale for particular ratings, these ratings should ,rot be a
determinative factor in the nomination process.

If the ABA is to have the privilege of partnership in the
nominating process-an extraordinary delegation of pubiic power
to a private organization-other interest groups should alio be
encouraged to participate, for their views of th. nominee,s
qualifications may be at least as informative and relevant as
those of the ABA. The only group besides the ABA that is con_
sistently interested in nominations is the NAACp, but even
this group rarely gets involved in nominations for positions below
the Supreme Court level. At the very least, the judiciary C-om_
mittee should notify groups other than the ABA arrd the stat"
bar associations concerning nominations. untir the committee
can convince such groups that its nomination deliberations are
not simply- pro forma and sham, however, widespread participa_
tion by such groups will not be forthcoming.

Part of the inadequacy of the process of consideration can be
explained by the inherent difficulty of scrutinizing nominees.
The Judiciary C,ommittee must exploit independJ sources of
information about nominees if it is to perform its investigatory
function. Committee staff can be used to compile d"t" "of."--
ing the qualifications and criticisms of nominee., .athe, than sim-
ply putting together one-page biographies to be read at a six_
minute hearing. The committee should also encourage the
formation of an investigative, research network of lawyeis, law
srhool professors, and joumalists, similar to the grorrp' th"t
developed such devastating evidence conceming the fudicial fit-

T
x
I
I
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ness of Judge G. Harrold Carswell, to investigate the qrralifica-

dons of lower court nominees. It is essential that an adversary'

irrd"p"nd"nt, fact-finding capability, and- mechanism be built

into the nomination Process to replace the one the Founding

Fathers relied upon, but which has atrophied from disuse'

That the Senaie Judiciary Committee has utterly failed to dis-

charge its independent responsibility in the nomination Process
for Iistrict anil circuit court positions is evident ftom the com-

mittee,s performance in confirming the nomination of carswell to

the Fifth Circuit C,ourt of Appeals in 1969' Although the same

information that later defeated carswell's nomination to the

Supreme Court was available to the committee then, Carswell

*"^s "onfir ed for the Fifth Circuit in the same hasty and

dezultory fashion rypi"al of the committeds deliberations on

almost "n pa"ia nominations. T\e ad. hoc subcommittee heard

data on Carswell as only one of three nominations on the morn-

ing of June 5,1969, and apparently th" session was of informal

Urluity.. The full committee approved his nomination along with

those of twenty€ight other judicial nominees on June l8' pn

June 19, the 
-senate 

confirmed Carsrn'ell and eighteen other

nominees. At every stage in this p'rocess, every maior participant
-the senaton from Florida, the Departrnent of Justice, the ABA,

dte ad hoc Judiciary zubcommittee, the full Senate Judiciary
Committee, and the full Senate-relied upon every other partici-

pant to perform the necessary investigation. In the end, none

assumed the responsibility.

t since tLe comnittee,s frle on carswell is unaccountably missing frm its
repsitory in the National Archives, information concerning the duration of

tf" f Se6 hearing was necessarily based upon an interview with Richard

Wambach of the Juiliciary Committee staff.
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