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Cnxrnn fo, JantcrAr, AccouxrABrlrry, rNC.
P.O. Box 69, Gedney Stotion
Whilc Plains, New York 10605-0069

Ebna Ruth Sassower, Coordkdor

October 7,2002

TeL (914) 421-1200
Fax (914) 428-4994

1a^wargnamnE-Mait
Web site: wntre. judgMdlorg

Suzanne Aiardo, Chief Motions Clerk
New York Court of Appeals
Court of Appeals Hall
20Eagle Steet
Albany, New York 12207-1095

RE: Eleno Ruth sassower, coordinstor of the center for Judiciql
Accountability, Inc., actingpro bono publico v. commission on
Judicial Conduct of the State of New york

Dear Ms. Aiardo:

Ttris is to confirm your advice to me that since the 30 days from the September
126 date of the Court's two orders in the above-entitled matter falls on
saturday, october l2th and the following Monday, october 14ft is co-to.uo,
Da_y, my motion to reargue does not have to be served until Tuesday, october
15'h.

As discussed, this will "make up" for the fact that the court,s september 12tr
orders were not posted until September lTth -as may be seen from the enclosed
copy of the envelopes.

I will be separately moving for leave to appeal. Having.been served, by mail,
with the orders with notice of entry on september 19,h, my 35 duys *ithio
which to serve such order extends to October 24th.

(Motion No. 581; Motion No. 719)

+ ' f t *



suzanne Aiardo/court of Appeals page Two october 7,2N2

Thank you.

yours for a qualityjudiciary,

&aaa<
ELENA RUTH SASSOWER
Petitioner-Appellant pro Se

Enclosure

cc: Attorney General Eliot Spitzer
ATT: Solicitor General Carol Fischer

New York State Commission on Judicial Conduct

\
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Ftste of J,1e$ porh,
€ourt ol 9ppeals

Bresrnt,

At a session of the Court, held at Court of
Appeals Hall in the City of Albany
on the.......!Y.el.f.!.h fuy
Of . . . .  .  .September. . . . . . . . . . . . . . . .  2O02

HON. JUDITH S. KAYE, Chinf Ju.dae, presi.dinq.

f.

M o .  N o .  5 8 1
E lena  Ru th  Sassower ,  &c . ,

Appel lant ,
v .

Commission on Judicial Conduct
of  the State of  New York,

Respondent .

A motion seeking disquali f ication of chief ,Judge Kaye and

.Tudges smi th,  Lev ine,  c ipar ick,  RosenbLat t  and Graf feo,  and an

application seeking recusar in the above cause having

heretofore been made upon the part of the appellant herein and

papers having been submitted t.hereon and due deliberation

having been thereupon had, i t  is

ORDERED, that. the said motion, insofar as i t  seeks

disqual i f icat ion of  Judge Rosenblat t ,  be and the same hereby is

d ismissed as academic;  and i t  is

ORDERED, that the said motion, insofar as i t  seeks

disguali f ication of chief .Tudge Kaye and ,Judges smith, Levine,

c ipar ick and Graf feo,  be and the same hereby is  d ismissed upon

the ground that t.he court has no authority to entertain the

mot ion made on nonstatut .ory  grounds.  The appl icat ion seeking

recusal  is  re ferred to  the Judges for  ind iv idual  considerat , ion

and determinatj-on by each Judge

.+s 'B- l  "



Mot ion  No .  02 /5e ] �  -2 -  Sep tember  ] - � 2 ,  2oo2

Chief ,Judge Kaye and ,Judges Smith, Levine, Ciparj-ck, Wesley and

Graf feo concur .

Judge Rosenblatt took no part.

chief Judge Kaye and ,Judges smith, Levine, ciparick, wesley and

Graf feo each respect . ive ly  denies the referred mot . ion for

recusa l .

n
W t / lfu'"t /1, uhz+

St.uart. M. Cohen
Clerk of the Court
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DECISION September  1 -2 ,  2OO2

Mot ion,  insofar  as i t  seeke
disgual i f ica i ion of  Jud.ge Rosenblat t ,
d ismissed as academic;  mot ion,  insofar
as i t  seeks d isgual i f icat ion of  Chief
,Judge Kaye and Judges Smith, Levine,
Cipar ick and Graf feo d ismissed upon
the ground that the Court has no
authority to entertain the motion made
on nonstatutory grounds. The application
seeking recusal is referred to the ,Judges
for individual consideration and d.eter_
mination by each Judge.
Chief ,Judge Kaye and .fudges Smith, Levine,
Ciparick, Wesley and Graffeo concur.
,fudge Rosenblatt took no part.
Chief Judge Kaye and Judges Smith, Levine,
Cipar ick,  Wesley and Graf feo each respec_
tively denies the referred motion for
recusa l .

s

tAr-^t "//. €"1"-
€l^/ 42.&- /

M o .  N o .  5 9 1
E lena  Ru th  Sassower ,  &c . ,

Appel lant ,
v .

Commission on ,fudicial Conduct
of  the StaEe of  New york,

Respondent .



ELENA RUTH SASSOWER, Coordinator
of the Center for Judicial Accountability, Inc.,
acting pro bono publico,

Petitioner-Appellan!

COURT OF APPEALS
STATE OF NEW YORK

-against-

COMMISSION ON JUDICIAL CONDUCT
oF Tr{E STATE OF NEW YORK

NOTICE OF'MOTION
F'OR DrSQUALIr,rcATroN
AIYD DISCLOSURE

AD I't Dept. #5638/0l
s.ct.firlY Co. #1085 5t/99

t.

Respondent-Respond ent.

PLEASE TAKE NorIcE that upon the annexed Affrdavit of petitioner-

Appellant ELENA RUTH sASSowER, dated May r, 2oo2,..Law Day',, the

exhibits annexed thereto, and upon all the papers and proceedings heretofor had,

ELENA RUTTI sASsowER wil move this court at 20 Eagre shee! Albany, New

York 12207'1095 on Monday, May 20,2oozat 10:00 a.m. or as soon thereafter as

Respondent-Respondent and its counsel can be heard for an order:

l' Disqualifuing this Court's Chief Judge and Associate Judges from

participating in the above'captioned appeal for interest, pursuant to Judiciary Law

$14 and $100'3E of the chief Administrator's Rules Goveming Judicial Conduct, as

well as for bias' pursuant to $100.3E of the chief Administrator,s Rules Governing

Judicial Conduct;

2' Designating justices of the Supreme Court to serve as Associate

Judges of this court for all purposes of this appeal, pursuant to Article vI, $2a of the

€ € ' B - 2 _



New York state constitution, with the condition that the so-designafed judges make

disclosure pursuant to $100.3F of the chief Administrator's Rules Governing

Judicial Conduct of material facts bearing upon their personal, professional, and

political relationships with, and dependencies on, the persons and entities whose

misconduct is the subject of this appeal or exposed thereby.

3' Such other and further relief as may be just and proper, including

disciplinary and criminal referrats, pursuant to ggr00.3D(r) & e) of the chief

Administrator's Rules Governing Judicial Conduct and DR l-lo3(A) ofNew york,s

Disciplinary Rules of the Code of Professional Responsibility, of the documentary

proof herein presented of rongstanding and ongoing systemic comrption by judges

and lawyers on the public payroll.

Dated: May l, 2W2, 'T-aw Day''
White plains, New york

Yours, etc.

€eaa€.91W
Petitioner-Appellant pro Se
Box 69, Gedney Station
White Plains, New york 10605-0069
(el4) 42r-r200

TO: ATTORNEY GENERAL oF TI{E STATE oF NEw YORK
Attorney for Respondent-Respondent
120 Broadway
New York, New york l\27l
(2r2) 416-8020

ru



NEW YORK STATE COMMISSION ONJUDICIAL CONDUCTRespondent-Respondent
801 Second Avenue
New Yorlq New York l00lz
Qrz) e4e-8860

t=



COURT OF APPEALS
STATE OF NEW YORK

ELENA RUTI{ SASSOWER" Coordinator
of the Center for Judicial Accountability, Inc.,
acting p ro bono pub lico,

Petitioner-Appellan!

-against-

COMMISSION ON JI,JDICIAL CONDUCT
OF TIIE STATE OF NEW YORK,

AF'FIDAVIT IN ST'PPORT
oF DTSQUALTFTCATTON &
DISCLOST]RE

A.D. ld Dept. #5633/01
S.Ct.[rIY Co. #1085 5t/99

Respondent-Respondent.

STATE OFNEW YORK )
COLINTY OF WESTCHESTER ) ss.:

ELENA RUTH sASSowER, being duly sworn, deposes and says:

l. I am the pro se Petitioner-Appellant, fully familiar with all the factq

papers' and proceedings in this important public interest Article 78 proceeding against

Respondent-Respondent New York State Commission on Judicial Conduct

[hereinafter 
"Commission"].

2. This motion is for the threshold relief of disquali&ing this Court's judges

from adjudicating this appeal by reason of their interest, proscribed by Judiciary Law

$la and $100.3E of the Chief Administrator's Rules Goveming Judicial Conduct, as

well as their bias, also proscribed by $100.3E of the Chief Administrator,s Rules.

Pursuant to Article VI, $2a of the New York State Constitutionr, I seek to replace this

a

In pertinent part, Article VI, $2a states:



Court's judges as adjudicators of the jurisdictional issues of my Notice of Appeal and

of the subsequent appeal2 with specially-designated Supreme court justices, who will

make pertinent disclosure of disqualifying facts pursuant to $lo0.3F of the chief

Administrator's Rules Governing Judicial Conduct.

3' To avoid needless repetition of the basic facts of this extraordinary appeal,

as to which' additionally, there can be no doubt as to public importance and decisional

conflict - the standard for appeal by leave (22 I.IYCRR $500.1 l(d)(l)(v)) - I refer the

Court to my simultaneously-filed Jurisdictional Statement and the record on which it

rests, most particularly, my motions in the Appellate Division, First Department for

reargument and for leave to appeal.

4. Because virtually every judge in this State is under the Commission,s

disciplinary jurisdiction and because the criminal ramifications of this lawsuit reach

this State's most powerful leaders upon whom judges are directly and immediately

dependent and with whom they have personal, professional, and political

relationships, I raised legitimate issues of judicial disqualification and disclosure in

the courts below, always suggesting altemative more neutral tribunals. Before the

Appellate Division, First Department, I made a threshold August l7,2OOl motion for

"...In the case of the temporary absence or inability to act of any judge ofthe court of appeals, the. cou{ may designate any justice of the supreme
court to serve :!s associate judge of the court during such absence orinability to act..."

2 lf notwithstanding this Court's holdin_g rn valz v. steepshead Bay,249N.y. 122, l3l-2(1928)' the courtdismisses my appeal of right, irequest, in the interest of;rrai"ia economy andjustice, that ig sua sponte,--g"anlleave to appeat roi att the reasons set forth in my February 20,2002 motion to the Appellate Division, First Deparnnent for leave. otherwise, I will make aformal motion for leave to appeal, reiterating and ixpanding ,lpon the grounds therein set forth.



its disqudification for interest and bias, pursuant to Judiciary Law $14 and $100 3E

of the chief Administrator's Rules Governing Judicial Conduct, and for disclosure by

its justices, pursuant to $100.3F of the chief Administrator,s Rules. Before Justice

wetzel, I presented a threshold December 2, l99g letter-application for his

disqualification for interest and bias and for disclosure pursuant to these same

statutory and rule provisions lL-250-Zg0l.

5' By its December 18, 2001 decision & order3, the Appellate Division, First

Departnent denied my August 17,2ool motion -- without findingq without reasons,

without even identifying that the motion sought disqualification and disclosure and,

indeed, by falsrfying its requested relief. By his January 31, 2000 decision, order &

judgment [4-9-14], Justice wetzel denied my December 2,1999 letter-application -

without findingq without identi&ing ary of the grounds it set forth as warranting his

disqualification, and by concealing and totally ignoring its requested disclosure relief.

6' Just as Justice Wetzel's wrongful denial of my Decemba 2, lggg letter-

application was the threshold and overarching issue on my appeal to the Appellate

Division, First Department of his January 31, 200r decision (see my Appelant,s

Brie{ at pp' 1,36'52), so the Appellate Division, First Department's wrongful denial

of my August 17,2ool motion in the last sentence of its December lg, 2001 decision

is the threshold and overarching issue on my appear to this court (see my

Jurisdictional Statement, pp. 5-6, I l-12).

: .... The Appellate Division-First Deparfrnent's December lg, 2001 decision & order isExhibit "B" to my Jurisdictional Statement.

\J



7. consequentry, on this motion, the court wilr be grappring with the same
statutory and rule provisions of judicial disqualification and disclosure that are the
substantive content of the appeal as they relate to the lower courts. Here - as there -

the decisive question is the legal sufiiciency of the subject motion/application in
establishing statutory disqualification for interes! as well as my entitlement to
"discretionary" 

recusal for bias, both actual and apparent, and for disclosure. Thus,

while the substance of this appeal calls upon the court to enunciate the fundamental

adjudicative standards that must govern a judge when confronted with a judicial

disqualificdion/disclosure application - as to which it appears this court has never

spoken - this motion requires the Court to teach by its own example. There is no

better way for this Court to instruct our State's judiciarya.

8' It is my contention - 30 stated before the Appellate Division, First

Department (my Appellant's Brief: pp. 38-9; my reargume,nt motion: Exhibits..B-l-,

p. 6) -- that:

"Adjudication 
of a recusal application shourd be guided bythe same legal and evidentiary staniards ., go;.;uolia'irution orother motions. If the application sets forth ,plrin. ,uppo.ting facts,the judge, as any adversary, must respond toihose .p"ift" acts. Toleave unanswered the lreasonabre questions' iaised by suchapplication would undermine its very purpose of ensuring theappearance, as well.as the actuarity, of the judge,s impartiality.-

The law is crear...that 'failing to respond to a fact attested inthe moving papers...will be deemed-to.aOmit it,, S;;;i-tiew york
Practice, g2sl (1999_9{.,-p, 44:2) __ citing Krr_;r; Ert"grt, Inc. v.Baiden,36 N.y.2d 599 (i975), itself crting Laye v. Shepard, 265N.y.s.2d r4z (re6s), arfd 26t N.y.s .za {tt rtt ;#:ie66) and

o cf "The Judge's Rore in the Et{orc7nent of Ethics - Fear ard Learntng in theProfession", John M. L"rny, 22 Santa Clara i,aw Review,"pp. g5:i 16 (19g2).

I



Siegel, 
,Book zB, cpLR 3212:16. 'If a key fact appeas in th. ,orrunt',

papers and the opposing party makes no reference to it, he is deemed
to have admitted it' id. Undenied allegations will be deemed to be
admitted. witmore v. J. Jungman, Inc.,l29 N.y.s. 776,777 (s.ct.,
NY Co. l9l l)".

Further, based on treatise authority placed before the Appellate Division, First

Deparftnent (my Appellant's Brief, p. 3g; my reargument motion: Exhibit..c,,, p. 5)

and, prior thereto, before Justice Wetzel !A-2SZ; A-2371:

"'The judge is ordinarily obliged to disclose to the parties those facts
that would be relevant to the parties and their counsel in considerint
whether 19 file a judicial disqualification motion,, Flamrq Ri"il;
E., Judicial Disouarification, p. 57g, Littre, Brown & co., 1996.-

9. Consistent with $100.3E of the Chief Administrator's Rules Governing

Judicial Conduct that "a judge shall disqualify himself or herself in a proceeding in

which the judge's impartiality might reasonably be questioned"s, all seven of this

Court's judges must recuse themselves so as to avoid the appearance of their bias.

Six judges, however, are statutorily disqualified for interest, pursuant to Judiciary

Law $14:

"A judge shall not sit as such in, or take any part in the decision
9l * action, claim, matter, motion or proceeding to which... he is
interested."

t^ In reviewing the Commission's determinations of public discipline against judges, thiscourt routinely repeats, as the standard, the need to avoid the "applran"J 
of-i.propriety,,,Matter of &rdino,58 N.y.2d 296,290-zgl (19s3\;-{ytter of sirns., 6l N.y.2d 349, 358 (19g4),citing cases,Matter of Duclonan,92 N.Y.2d l4l;'153 (199"s). Liiewise, i, p"uiil, rtut ments,Chief Judge Kaye reiterates.that'Judges mult disqualify the.selueswhen their impartialit-v might

ItTol1bry be questio-ned.", 
-citing the Chief Administrator's Rules and the Model Code ofJudicial Conduct, "safeguarding a Crown 

{r^y:l' Judicial Independence and Inwyer criticism,,,25 Hofstra Law Review 703,713 (Sp.ing lggT).

s



l0' These six judges, in the order in which their statutory disqualification is

discussed, are: Associate Judge Albert M. Rosenblatt, Chief Judge Judith S. Kayq

Associate Judge George Bundy Smith, Associate Judge Victoria A. Graffeo,

Associate Judge Carmen Beauchamp ciparick, and Associate Judge Iroward A.

Levine' As herein demonstrated, their disqualifuing interest is based on their

participation in the events giving rise to this lawsuit or in the systemic governmental

comtption it erynses - as to which they bear disciplinary and criminat liabitity.

t l ' Consequently, the interests of these six judges are personal and pecuniary.

This contmsts sharply with the ex fficio interests of this court,s judges in

Morgenthau v' cooke,56 N.Y.2d 24 (1982), and the shared generic judicial interests

inMaresca v' cuomo,64 N.Y.2d 242 (1984) - trvo appeals where no motions were

even made for the Court's disqualification. It also contrasts sharply rith New york

state Association of criminal Defense Lawyers, et al. v. Kaw, et a|.,95 N.y.2d 556

(2000), where the court, in denying a formar motion to disquaris, those of its judges

who had participated in the Court's challenged approval of administrative rule-

making explicitly stated:

'The respondent Judges have no pecuniary or personar interest in
this matter and petitioners allege none. No, do petitioners ar"g"personal bias or prejudice." (at 561).

12' Moreover, the "rule of necessity", invoked by the Court in each of these

three caseq is inapplicable to the instant motion, based, as it is, on the individual

disciplinary and criminal liabilities of the court's judges. Replacement Supreme

court justices would not be so encumbered. Nor would they be material witnesses to

a



an official investigation born of this lawsuit, a further ground for judicial

disqual ifi c ation (Cf. $ I 00. 3E( I )(d)(iv) of the Chief Admin i shator,s Rules Governing

Judicial Conduct).

13' Finally, to the extent that this Court in New York State Association of

criminal Defense Lawyen, et al., supra,takes exception to the

'substitution 
of the entire -constitutionally appointed cour!

Ieaving 'the most fundamental questions about thi Court and its
powers to persons whose selection and retention are not tested by
constitutional processes' (In re vermont supreme ct. Admii.
Directive No. 17 v. vermont supreme court, 154 vt. 217,226,
576 A.2d127,132),at560, 

-- '

the systemic governmental comrption exposed by this lawsuit embraces the

comrption of the rrcry "merit selection" process whereby this Court,s judges are

chosen. Indeed, at the time the Court issued its Decemb er 21,2000 decis ion in New

York Association of Criminal Defense lawyers', adopting the notion that its judges

are "tested by constitutional processes", Chief Judge Kaye was not only in possession

of the documentary proof from this lawsuil chronicling how sham and repugnant these
"constitutional processes" had become, but had received, in hand, my December 9,

2000 letter urging that she secure an official investigation thereof (111190-9g infra).

14' Such long overdue oflicial investigation would necessarily emerge from

adjudication of this appeal by a fair and impartial tribunal - to which I and the people

of this State are constitutionallv entitled.

6 According to the-dec-ision (at 558, ft. l), Chief Judge Kaye recused herself as ..It is not anuncommon practice for-tfe Chief Judge alone to be recused in similar "pp*f;;;ing judicialadministrati on" , citing Maresca v. Cuomo .

$



15. For the convenience of the court, a Table of contents foilows:

TABLE OF CONTENTS

The Disqualification for Interest of Associate Judge Albert Rosenblatt andthe Bias of His colleagues on this court Resultint from the severe
Disciplinary and Criminal Liability He Faces

Lawsuit

The Duty of this Court's Judges to Make Disclosure of pertinent Facts Bearing
Upon their Interest and Bias ...

9

The Disqualification for Interest of Chief Judge Judith Kaye and Associate
Ildg" George Bundy sTit Resulting from their-Disciplinary and criminal
Liability Arising fromtheMangano Atti"le 7g proceeding ...

The Disqualification for Interest of chief J_udge Kaye and Associate Judge
lTim Resulting from their Disciplinary and criirinl Liabitity eriri"g "r, "r

The Disqualification of Associate Judges Howard Levine and carmen
ciparick for Bias, as well as for Interest, Arising from the oisciplinary andCriminal Consequences of their Participation in Eients Giving Rise to ,rrii 

-

Related Prior and Subsequent Appeals to this Court
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l 6

27

35
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Fraft of Jle$ porh,
€ourt ol 9ppealr

At a session of the Court, held at Court of
Appeals llall in the City of Albany
on the.......!Y.9.+.1!.1 ... tu1
of .Septemb.er.. . . . . . . . . . . . . . .  2o02

Mo.  No .  7 ] -9
E lena  Ru th  Sassower ,  &c . ,

Appel lant ,
v .

Commission on Judicial Conduct
of  the Stat .e  of  New York,

Respondent .

The appel lant  hav ing f i led nct ice of  appeal  to  the cour t

of  Appeals  and a mot ion to  s t r ike respondent 's  memorandum of

law &c. in the above cause, papers having been submit,ted.

thereon and due deliberation having been t.hereupon had, i t  is

ORDERED, on the Courtrs own motion, that the appeal

be and the same hereby is  d ismissed,  wi thout  costs ,  upon the

ground that  no substant ia l  const i tu t ional  quest ion is  d i rect , ly

prrsent, HoN. JUDTTH s. KA'E , chi.e! Jutse, pres,idins.

involved; and it  is

ORDERED, that. the said motion to

memorandum of law &c. be and the same

Judge Rosenblatt took no part.

s t r i ke  responden t , s

hereby is  denied.

. 
o* o",(' fr'r, Gfu*-

S t u a r t  M .  C o h e n
. CJ_erk of the Court

p €a "c'-/
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DECISfON September 12,  2OO2

On the Courtts own motion, appeal
dismissed, without costs, upon the ground.
that  no substant iaL const i tu t ional
quest ion is  d i rect ly  involved.
Motion to strike respondenErs memorandum
of  l aw  cc .  den ied .
,Judge Rosenblatt took no part.

-4r'r t t//. €"/'*
€l^/ 4tL4,t

l , !o. l lo. 719
Elena Ruth Sassower,  &c. ,

AppeI lant ,
v .

Commission on .Iudicia1 Conduct
of Ehe State of New york,

Respondent.

)-



SUPREME COURT OF TTIE STATE OF NEW YORK
COT]NTY OF NEW YORK

------------- x
ELENA RUTH SASSOWER, Coordinator
of the Center for Judicial Accountability, Inc.,
acting p ro bono pu b I i co,

Petitioner-Appel lant,

-against-

COMMISSION ON JUDICIAL CONDUCT
OF TIIE STATE OF NEW YORK

NOTICE OF APPEAL

S. Ct.[rIY Co. #1085 5t/99
AD I't Dept. #5638/0l

O
N

Respondort-Respondent.

PLEASE TAKE NOTICE that Petitioner-Appellant ELENA RUTH

SASSOWER hereby appears to the New york court of Appears, 20 Eagre Steet,

Albany, New York 12207-1095, pursuant to Articre vI, $3(bxl) of the New york

State Constitution and CPLR $5601(bxl), as interpreted by the Court of Appeals in

valz v. sheepshead Bay,249 N.y. 122, r3r-z (192g), from the Decision & order of

the Appellate Division, First Department, entered on December lg, 2OOl, and from

each and every part thereof.

The appealed-from Decision & Order finally determines this Article 7g

proceeding and directly involves the construction of Article I, $$1, 5, 6, 9, and I l and

Article vI' $$20(b)(4),22, and 28(c) of the Constitution of the State of New york

and the First, Fifth, Eighth, and Fourteenth Amendments to the Constitution of the

United States.

I
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Dated: May l, 20O2,"Law Day''
White Plains, New york

Yours, etc.

A,to<^RW
ELENA RUTH SASSOWER
Petitioner-Appellant pro Se
Box 69, Gedney Station
White Plains, New york 10605_0069
(er4) 42r-r2oo

TO: CLERK SUPREME COURTNEW YORK COL]NTY
60 Centre Street
New Yorh New york 10007

ATTORNEY GENERAL OF TIIE STATE OF NEW YORK
Attorney for Respondent-Respondent
120 Broadway
New Yorlg New york l127l
Qrz) 416-8020

NE\MYORK STATE COMMISSION ON ruDICIAL CONDUCT
Respondent-Respond ent
801 SecondAvenue
New York, New york l00l7
Qr2) e4e-8860

SOLICITOR GENERAL OF TIIE STATE OF NEW YORK
Department of Law
The Capitol
Albany, New york 12224
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COURT OF APPEALS
STATE OF NEW YORK

ELENA RUTH SASSOWER, Coordinator
of the Center for Judicial Accountability, Inc.,
acting pro bono pub lico,

Petitioner-Appel lant,

-against-

COMMISSION ON JUDICIAL CONDUCT
oF THE STATE OF NEW YORK

NOTICE OF MOTION
TO STRTKE, FOR COSTS,
SANCTTONS, DTSCPLTNARY
& CRIMINAL REFERRALS,
DISQUALIFICATION OF,
ATTOR]\IEY GENERAL, etc"

AD I't Dept. #5638/0l
S.CI.NY Co. #1085 5r/99

--------- x

r l. \
a{

Respondent-Resp ondent.

PLEASE TAKE NoTIcE that upon the annexed affrdavit of petitioner-

Appellant ELENA RUTH sASSowER, swom to June 17, 2002, the exhibits

annexed thereto, and upon all the papers and proceedings heretofore had, ELENA

RUTH sAssowER will move this court at 20 Eagle street, Arbany, New york

12207-1095 on Monday, July l, 2002 at 10:00 a.m. or as soon thereafter as

Respondent-Responden! New York State Commission on Judicial Conduct, and its

counsel, the New York state Attorney General, can be heard for an order:

l. Striking the Attorney General's May 17,2002 memorandum of law in

opposition to Petitioner-Appellant's disqualification/disclosure motion, as likewise

his May 28,2oo2letter responding to the Court's sua spontejurisdictional inquiry,

based on findings that each such document is a "fraud on the court,, violative of 22

I
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NYCRR $130-l.l and 22 NycRR gr2o0 et seq., specificaily, ggr200.3(a)(a), (5);

and $1200.33(aX5), with a further finding that the Attorney General and

Commission are "guilty" of "deceit or collusion...with intent to deceive the court or

any party" under Judiciary Law $4g7, and, based thereon, for an order: (a) imposing

maximum monetary sanctions and costs on the Attorney General,s offrce and

commission' pursuantto 22 NYCRR $130-1.1, including against Attorney General

Eliot Spitzer, personctlly; (b) referring Attorney General Spitzer and the commission

for disciplittary and criminal investigation and prosecution, along with culpable staff

members, consistent with this court's mandatory "Disciplinary 
Responsibilities,,

under $100.3D(2) of the Chief Administrator's Rules Governing Judicial Conduc!

for, inter alia, filingof false instruments, obstruction of the administration ofjustice,

and official misconduct; and (c) disquali$ing the Aftorney General from

representing the Commission for violation of Executive Law $63.1 and conflict of

interest rules;

2. Granting such other and further relief as may be just and proper,

including referral of the record herein to the New york State Institute on

Professionalism in the Law for study and recommendations for reform.

Dated: June I 7,2002
White plains, New york

c



Yours, etc.

a&aq€
ELENA RUTH SASSOWER
Petitioner-Appellant pro Se
Box 69, Gedney Station
White Plains, New york 10605-0069
(e14) 42r-r200

TO: ATTORNEY GENERAL oF TTIE STATE oF NEw YORK
Attorney for Respondent-Respondent
120 Broadway
New Yorlg New York 10271
(2r2) 416-8020

NEW YORK STATE COMMISSION ONJUDICIAL CONDUCT
Respondent-Respond ent
801 SecondAvenue
New York, New York 10017
(212) e4e-8860
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95 N.Y.2d s56
744 N.E.2d 123,72t N.y,S.2d S88, 2000 N.y. Stip Op. I t307
(Cite er: 95 N.Y.2d 556)
ll

h the l&tter ofNerp York State Association of
Criminal Defense Lawyers et al.,

Appellants,

Judith S. Kaye, as Cnief frlAge of the New york State
Court of Appeals, et al.,

Respondents.

Court of Appeals of New york

Submitted October 30, 2000;

Decided December 21, 2OC0

SUMMARY

_Motiol to disqualig Chief Judge Kaye and Judges
Smith, Levine, Ciparick and Wesley from participating
in the decision of a motion for leave to appeal from an
order of the Appellate Division of the Suprerne Court
in the Third Judicial Department, entered lwrc 22,
2000 (269 AD2d l4), which affrmed an order of the
Supreme Court @an Lamont, J.; opn lg2 Misc 2d g5),
entered in Albany County in a proceeding pursuant to
CPLR article 78, disrnissing a petition to review an
administative order of the Court of Appeals approving
a reduction in the fee schedule applicable to court-
appointed private counsel in capital cases.

I{EADNOTES

Judges-Dsqualificatior-Participation by Court of
Appeals Judges on Motion for Leave to Court of
Appeals in Proceeding Challenging Administrative
Rule Issued by Court of Appeals--Designation of
Substitutes--Rule of Necessitv
(l) The ChiefJudge and four Associate Judges ofthe
Court of Appeals should not be disqualified from
participating in the decision of a motion for leave to
appeal to the Court of Appeals from an order in a
proceeding challenging an administrative order of the
Court of Appeals which approved a reduced fee for
attorneys representing capital defendants. The Court's
exercise of its dual responsibilities as administrator of
the judicial branch of government and adjudicator of
last rcsort on questions ofState law does not require or
warrant disqualification. The Rule of Necessity
compels participation by the five Judges, who are
T-"d parties in the proceeding (see, Judiciary Law $
14; Code of Judicial Conduct Canon 3 tcl tll tdl til)
The desigration of substitute Judges is not appropriate.
Requiring disqualification whenever the Judses are

sued as individuals upon I challenge to an act of the
Court could result in zubstitution of the entire
consJitutionally appointed Court, leaving the most
fiurdamental questions about the Court and its powers
to persons whose selection and retentim are not tested
by constitutional processes. Moreover, disqualifyng
the Judges of the Court of Appeals each time their
administrative powers are challenged would render its
rule-making process self-defeating and nugatory,
leaving the ultimate determination regarding one of its
administrative orders to a Bench comprised of
substitute jurists. Substitution would ,uUj"", the
judicial system to an inordinate amount of delays and

, inefficiency, and would penmt litigants to frustrate the
iudicial system by allowing them a circuitous appeal
from the *557 Court of Appeals as regularly
constituted to the Court as specially constituted.

Judges--Disqualification--participation by Court of
Appeals Judges on Motion for lrave to Court of
Appeals in Proceeding Challenging Administrative
Rule Issued by Court of Appeals--Reconsicleration of
Prior Determination
(2) The Chief Judge and four Associate Judges of the
Court of Appeals should not be disqualffied from
participating in the decision of a motion for leave to
appeal to the Court of Appeals from an order in a
proceeding challenging an administrative order of the
Corut of Appeals which approved a reduced fee for
atJgrneys representing capital defendants. The adoption
of the rule in question by the Judges of this Court acting
in their administrative capacity does not preclude them
from deciding, in their adjudicatory capacity, a
subsequent case challenging the validity of the rule.
The exercise of the Court's nrle-maldng power does not
carry with it a decision that the amended rules are all
constitutional, for such a decision would be the
equivalent of an advisory opinion which the Court is
without constitutional power to give. The fact is that the
Court's promulgation of the rule is not a prior
determination that it is valid and constitutional. That
determination must await the adjudication in this or a
future case. To the extent that a decision in this article
78 proceeding may involve reevaluation by this Court
of limited aspects of its own prior determination, this
Court may reconsider its own derision.

Judges--Disqualification--participation by Court of
Appeals Judges on Motion for lrave to Court of
Appeals in Proceeding Challenging Administrative
Rule Issued by Court of Appeals--Rule of Necessity
(3) The ChiefJudge and four Associate Judges ofthe

Pegc 1l
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95 N.Y.2d 556
(Citc u: 95 N.Y.2d 556, .557)

Court of Appeals should not be disqualified from
participating in tbe decisim of a motion for leave to
appeal to the Court of Appeals from an order in a
prcceeding challenging an administrative order of the
Court of Appeals which approved a reduced fee for
attorneys representing cpital defendants. Judiciarv
Law g 14 and the Code of Judicial Conduct, whicl
provide for the disqualification of Judges when they are
named as parties to a proceoding, strould not be
mechanically applied. Rather, the nahre of the conflict
posed by acting as both Judge ard party in the
particular case, md tbe efficacy of replacing the Judges,
must be considered. Ttre respondent Judges are named
as parties mly in their administative capacity, and
petitioners seek only to invalidate a Court order. The
Judges have no pecuniary or personal interest in the
matter; nor are there any allegations of bias. The
Court's dual responsibilities of diligent administration
and impartial adjudication do not create a conllict
requiring disqualification. Accordingly, the Rule of
Necessity requires participation by the respondent
Judges. The constitutional provision for the desigration
of substitute Jrdges is not to be used as a vehicle to
force removal of the constitutionally appointed
members of the Court by naming them as parties when
challenging administative actions of the Corut.

TOTAL CLIENT SERVICE LIBRARY
REFERENCES

AmJur24 Judges, g$ 86-92,95,96, 160, 16l.

Carmody-Wait 24 Officers of Court gg 3:62-3:64,
3:67, 3:1558 75.

McKinney's, JrdiciaryLaw g 14.

NY Jur 2d, Courts and Jndges, $$ 395-397, 409-410.

ANNOTATIONREFERENCES
See ALR Index under Judges.

POINTS OF COUNSEL

Paul, Weiss, Rifkind, Wharton & Garrison, New york
City (Julia Tawer of counsel), for appellants.

Eliot SpiEer, Attomey General, Albany (Alicia
Ouellette of cormsel), for respondents.

OPIMON OF TIIE COURT

Pe;ge 12

The issue presented is wtrether Chief Judge Kaye,
[FNl] Judges Smitb Lrvine, Ciparick and-Wesley,
named as parties in this CpLR article Zg proceeding
brought to invalidate an administative order of thi
gour| should be disqualified fiom participating in the
decision of petitioners'motion for leave toappeal from
3- _qdo atrrnning the disrnissal of the proceeding.
tFN2l

FNI Th€ Chicf Judgo hu rocugod horrcf.' Thus, petitiurers' motiqr as to her shoutd bc
dismissed as academic.
It is not an urcommoo precfioo for thc Chicf
Judge alorrc to bc recusod in simitar appcals
involving judicial administration (ee, e.g.,
Marcsa v Cuona, 64 Ny2d 242, 247, n l).

FN2 The motim at bar is labclod as one for
recusal. Because it is statutorily bascd,
however, it is appmpriatcly heated as a motion
for disqualilication raising an issue of law for
decision by thc Court (see, Sclulz v New yo*
S tate lzgtslaturc, 92 Ny2d 9 l7).

In 1995, the lrgislature reinstated ttr death perralty. In
connection therewith, it enacted Judiciary f.aw E lS_b,
which provides a vehicle to afford legal representation
to -indigent capital defendants through a Capital
Defender Offrce and court appointed individual
attorneys. On Novernber 21,1996, pursuant to article
VI, $ 30 of the New York Constitution and Judiciarv
Law g 35-b, the Court of Appeals issued orders
approving the fee schedules for capital counsel. By
order dated December 16, 1999, the Court of Appeals
approved a reduced capital counsel fee.

In April 1999, petitioners, four individual attcnew
certified to accept capital cases and the New york
State Association of Criminal Defense Lawyers, on
behalf of its members so certified, commenced a CpLR
article 78 proceeding seeking to annul the order
approving the reduction in fees. The petition *559

lu-"d as respondents Chief Judge Kaye, former Judge
Bellacosa, and Judges Srnith, Irvin;, Ciparick and
Wesley, the six Judges who comprised ttri Court of
Appeals when the December 16, l99g order was
issued. .The Judges were zued "as Chief Judee and
Associate Judges of the New york Court of Af,peals,
acting in ttreir administrative capacity." petitioners
claimed ${ the Judges acted beybnd their authority
when revising the rates in the First Department, and
that the reduced fee schedule for all Departments did
not meet the standards of Judiciary Law g 35-b for
adequate compensation. The Attorney General filed an
ansrver asserting that petitioners lacked standing to

J--
\
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maintain the proceeding and that the petition failed to
state a cause ofaction.

Srpr-eme Court determined that petitioners had
standing but on 0rc merits, conch-rded that petitioners

$led to satis$ their buden of establishing that the
December 16, 1998 order was made in violation of
lawfirl procedure, otr was atrected by an error of law, or
was rmreasonable c irrational or was an abuse of
disonetion. Tbe Appellne Division rmanimouslv
atrrmd solely m thc grcund that petitioners lacked
standing to challenge tbe revised fee schedule. The
Appellate Division subsequently delded petitioners'
motion for leave to appeal to this Court. petitioners
have moved in this Court for leave to appeal from the
Appellate Division order of affrmance. By separate
motion, they seek to disquali$ Chief Judge Kaye and
Judges Smitb Levine, Ciparick and *esley from
participating in the Court's deterrnination of the motion
for leave to appeal.

(l) Petitioners contend ttrat disqualification is required
by Jrdiciary Law g 14 and a parallel provision of the
New York Code of Jtrdicial Conduct (Canon 3 tCl tll
[d] [i]), bottr of which provide that a Judge is
disqualified from participating in any matter in which
the Judge is a party. Petitioners firther argue that the
Rule of Necessity does not apply because the Court of
Appeals may desigrate zubstitutes to sit in the place of
the respondent Judges. While petitioners assert that as"parties' the respondent Judges are disqualifred
automatically, the fundamental issue presented is
whether this Court's approval of the subject fee
reduction by administrative order requires
disqualificaticr. For institutional reasons, we conclude
that the Court's exercise of its dual responsibilities as
administator and adjudicator does not require or
warrant disqualification. The Rule of Necessitv
compels participation by the respondent Judges.

This Court has a<clusive jurisdiction under the
Constitution and the CPLR to entertain petitioners'
motron for leave to appeal 1560 (Ny Const, art VI, $ 3
[b]; CPLR 5602). No other judicial body exists ro
which the motion for leave to appeal could be referred
for disposition. Petitioners acknowledge this, but assert
that the Court could desigrate substitutes to hear this
matter. Although the Constitution provides for
substitution of Judges of this Court who choose to
r_ec1rs€ or are disqualified (Ny Const, art VI, g 2), the
desigrration ofsubstitute Judges is not appropriate here.

The Court of Appcals has a uniqrc role and
responsibility in State government. It is the court of last

Pege 13

resort from which no appeal lies on qtrestions of New
York law (see, Ny C@st" art VI, $$ 2, 3).
Furthermore, under our State constitutional slstenL the
Court of Appeals decides the scope of its own power
and authority. If disqualification were required
whenever the Judges were sued as individuals upon I
challenge to an act of the Court the result could be
substitution of the entire cqrstitutionally appointed
cour! leaving "the most fiurdanrental questions about
the Court and its powers to persms whose selection
and retention are not tested by costitutional processes"
(In re Vermont Suprcme Ct. Admin. Dirzctive No. I7 v
Vermont Supreme Ct., 154 Vt 217,226,576 Md 127,
r32).

The Cotrt also has primary responsibility fu the
administration of the judicial branch of government,
and some administrative nrle-making porver, *e
v-ested exclusively in the Court of Appeals (see, Ny
Const, art VI, $$ 23, 30). Thus, disquahfying the
Judges of this Court each time their adminisfative
powers are challenged would "render the mle_making
process self-defeating and nugatory, (Berberian v
Kone, 425 Md 527,528 tRIl). In each instance, the
ultimate determination regarding an administrative
order promulgated by this Cotrt would be rendered by
a Bench comprised of substitute jurists. Moreover,
substitution of other Judges for this Court rurder these
circumstances would "subject the juCicial systern to an
inordinate arnount of delays and ineffciency, (State ex
rel. Hash v McGraw, lS0 W ya 428,432,376 SE2d
634, 638). It would also "put power in the hands of
litigants to frustrate our judicial systan" (Cameron v
Greenhill, 582 SW2d 775,776 fTx,J, cen denied 444
US 868) by allowing them "a circuitous appeal from
this court as regularly constituted to this saml court as
specially constituted* (Ex parte Farley,sTo SW2d 617
,623 [Ky]).

(2) The adoption of the rule in question by the Judges
of this Court acting in their administrative capacity
does not preclude them from deciding, in their
adjudicatory capacity, a subsequent 156l cas€
challenging the validity of the rule. The exercise of the
Court's rule-making power ,does not carry with it a
decision that the amended rules are all constitutional.
For such a decision would be the equivalent of an
advisory opinion which ... we are without constitutional
power to give" (Statemelt Accompanying Amendments
to the Federal Rules of Civil procedure, 3g3 US 1031,
1032 [Black, J., dissenting]). ,The fact is that our
promulgation of the [rule] is not a prior determination
that it is valid and constitutional. That determination

h
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must await tbc adjudication in this or a futue case" (ft
re Vermont Supreme Ct. Admin. Dircctive No. 17 v
Vermont Suprzme Ct., supra, l54Vt, at}23, 576 Azd,
at 130). To the extent that a decision in this article 7g
proceeding may involve reevaluation by this Court of
limited aspects of its own prior determination, this
Court may reconsider its own decision (see, Matter of
Rules of Ct. of Appeals for Admission of Attorneys &
Counselorc at Low, 29 NY2d 653 [Judges of this
Court decided application for reconsideration of
administrative cder they participated in adoptingl; see
ako, Ex parte Farley, supra lcurryaring review of
administative determination to motion for new tial or
petition for retrearing]; Board of Overseers of Bar v
ke, 422 A2d 998, appeal dismissed 450 US 1036
[Me] [comparing challenge to constitutionality of rule
to reconsideration in a litigated case of issue decided in
Judge's prior advisory opinionl).

(3) FinallX we reject petitioners' arguments for a
mechanical application of Judiciary Law g 14 and the
Code of Judicial Conduct. The respondent Judges of
this Court are not disqualified automatically merely
because tlrey are named parties. "A judge carnot be
disqualified merely because a litigant sues otr threatens
to zue him or her. We carnot encourage such an easy
method of disqualification" (.In re Vermont Supreme
Ct. Admin. Dircctive No. 17 v Vermont Supreme Ct.,
supra, 154 Yt" at226,576 A2d, at 132 [emphasis in
origina[). Rather, the nahre of the conflict posed by
acting as bo0r Judge and party in the particular case,
and the efficacy of replacing the Judges, must be
mnsidered (see, Ex parte Farley, supra; State ex rel.
Hash v M&raw, supra; In re Vermont Supreme Ct.
Admin. Directive No. 17 v Vermont Supreme Ct.,
supra; Cameron v Grcenhill, supra).

The respondent Judges are named as parties only in
their administative capacity. Petitioners seek only to
invalidate a Court order. The respondent Judges have
no pecuniary or personal interest in this matter and
petitioners allege none. Nor do petitioners allege
personal birs on prejudice. No *562 traditionally
recognized basis for cqrflict exists here. The Court's'dual responsibilities of diligent administration and
impartial adjudication do not create a conIlict requiring
disqualification* (State ex rel. Hash v McGraw, supra,
180 W Va, at 431, 376 SE2d, at637).

For tlre foregoing reasons, we conclude that the Rule
of Necessity requires participation by the respondant
Judges in this case. The constitutional provision for the
designation of substitute Judges is notto be used as a
vehicle to force removal of the constitutionallv
appointed mernbers of this Court by naming them as
parties when challenging administative actions of the
Court.

Our denial of this disqualification motion accords with
decisions of the high courts of other *ates (see, Office
of State Ct. Adm'r, Colo. Judicial Dept. v Backgrcund
Infurmation &rvs., 994 P2d,420 [Colo]; b pane
Farley, supra; Board of Oveneen of Bar v Lee,
supra; Berberian v Kane, supra; Cameron v
Greerrtiil, supra; In rc Vermont Supreme Ct. Admin.
Directive No. 17 v Vermont Supreme Cr., supra; Srate
ex rel. Hash v McGraw, supra; see also, Mississippi
Pub. Corp. v Murphree, 326 US 438; accord,
Buschbacherv Supreme Ct. of Ohio, US Dist Ct, SD
Ohio, 1976, No. C-2-75-743,7S-75t,76- 309, affd
sub nom. Cuyahoga County Bar Assn. v Supreme Ct.
of Ohio,430 US 901; palmer v Jacl<son, 617 F2d 424
lith Cvl; Ables v Fones, 587 F2d 850 t6th Cirl).

Accordingly, the motion, insofar as it seks
disqualification of the Chief Judge, should be dismissed
as academic; ttre motion, insofar as it seeks
disqualification of Judges Smittr, lcvine, Ciparick and
Wesley, slrould be denied.

Judges Smith, kvine, Cipariclq Wesley and
Rosenblatt concur in Per Curiam opinion; Chiei Judge
Kaye taking no part.

Motion, insofar as it seeks disqualification of Chief
Judge Kaye, dismissed as academic; motiorL insofar as
it seeks disqualification of Judges Smith, [,evine,
Ciparick and Wesley, denied.*563

Copr. (c) 1999, Alexander Treadwell, Secretarv of
State, State of New York.
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At a session af the Court, held atCoart of
Appeals Hall in tbe Cin of albany
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of .99pJ.9.rrF.9.I.. . . . . . . . . . . . . .  1e e B

KAYE, Chic.; Ju.d.ge, presid,irq.

M o .  N o .  1 0 7 5
R o b e = t .  L .  S c h u l z ,  e t  d I . ,

A p p e l l _ a n E s ,
v -

The New York State Legis la iure,
e t  a l  " ,

rhe ciry of New York :;"3i::""t=
Intervenors - Responcient s .

The appel lants  hav ing f i led

mot ion to  d isgual i fy  Chief  Judge

Levine and Ciparick in the above

having been thereupon had, i t  is

oRDERED, Ehat the said motic::.  to disguali fy chief Judge

Kaye and Judges Bellacosa, Levine and, Cipari_ck be and ihe sane
hereby is dismissed upon the grou:id that the court has no

authority to entertain the mot. ior: made on nonstatutory grounds.

The application seeking recusal is referred. Eo t.he ,Judges for
ind iv idual  considerat ion and dete:minat ion by each i ludge (see,

,  6 2  N y 2 d  8 8 4 ;

a notice of appeal and a

Kaye and Judges Bel lacosa,

: i t le  and due considerat ion

York ,  46  NY2d  230 ;  Ma t te r  o f  Wa l tenade , 3 7  N y 2 d  t 1 1 l  )
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M o E l o n  N o .  g g / I 0 7 5  _ 2 _  s e p t e m b e r  2 2 ,  t g 9 8
Chief  .Tudge Kaye and . fudges Bel lacosa,  Smi th,  Lev ine,  Cipar ick
and Wesley coneur .

,  Chief  Judge Kaye and Judges Bel lacosa,  Lev ine and Cipar ick each
reqna- r - ; "e1y  den j ' es  t ' he  re fe r red  no t i on  fo r  d i squa l i f i ca t j _on .

And i t  is

ORDERED, on the Cour i ,s  own not ion,  that  the appeal  be and
Ehe same hereby is dismissed., wit i :out costs, upon the ground

that  no substant ia l  const i tu t ionar .  quest . ion is  d i rect ly

involved.  A l l  concur .

tt.n^l iti, (eia,-
Stuart t ' t .  Cohen

Clerk of the Court
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680 N.Y.S.2d 456 (Mem)
(Citc as: 92 N.Y.2d 917,703 N.E.2d 267, 680N.y.S.2d 456)
tl

Court ofAppeals of New york.

Robert L. SCHULZ et al., Appellants,

NEw YoRK srareIpcISLATURE et aI.,
Respondents.

City of New York et al., Iltervenors-Respondents.

SAt.22, 1998.

t9l7 ,1267 Reported below, 244 A.D.2d, 126,676
N.Y.S.2d 237.

lvfoiion to disqualify Chief Judge Kay and Judges
Bellacosa, Levine and Ciparick dismissed upon the
ground that the Court of Appeals has no authority to
entertain the motion made on nonstatutory grounds.
The application secking recusal is referred to the
Judges for individual consideration and determination

by each Judge (sa€, Matter of Sims,62 N.y.2d gg4,
478 N.Y.S.2d 866,467 **268 N.E.2d 530; New york
Criminal & Civ. Cn. Bar Assn. v. State of New yorlc,
46 N.y.2d 730, 413 N.y.S.2d 373, 385 N.E.2d l30l:
Matter of Waltemade,3T N.Y.2d tal, tU] ).

KAYE, C.J., and BELLACOSA,, SNtrTFI, LEVINE,
CIPARICK and WESLEy, JJ., concur.

KAYE, C.J., and BELLACOSA, LEVINE and
CtrARICK, JJ., each respectively denies the referred
motion for disqualifi cation.

On the Court's ovm motion, appeal dismissed, without
costs, upon the ground that no substantial constitutional
question is directly involved.

END OFDOCUMENT
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478 N.Y.S.2d 866 (Men)
(Cite as: 62 N.Y.2d t84, 467 N.E.2d S30, 478 N.y.S.2d 366)
tl

Court of Appeals of New york.

ln the Matter of Barbara M. SMS, Judge of the Buffalo
City Court, Erie County,

petitioner.
State Commission on Judicial Conduct, Respondent.

Ine Z, 1984.

"530 Motion for reargumort denied. [See 6l N.y.2d

Pegc 7

349, 47 4 N. y. S.2d 27 0, 462N.E.2d 370.J

Motion to disqualify a Judge of this Court dismissed
upon the ground that the Court has no jurisdiction to
entertain the motion made on nonstatutory grounds.
That application was referred to the Judge, and he
denied it with the following decision: "Motion denied
(w,Matter of Waltemade,3T Ny2d [ii] )."
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413 N.Y.S.2d 373 (Mem)
(Cite es: 46 N.Y.2d 230, 3tSN.D.2d 130t, 4t3 N.y.S.2d 373)c

Court of Appeals of New york.

NEW YORK CRIMINAL AND CIUL COURTS
BAR ASSOCIATION, Jerome patterson and Walter

Lubksrneier, Appellants,

The STATE of New "*U] *rrrn L. Carey, Governor
etc., and Stephen May, as

Chairman of the State Board of Eleciions, Respondents.

Nov.30, 1978.

Motion to disqualify three Judges of this Court
dismissed and the matter referred to r.r.*374 the three
Judges for individual consideration and determination
by each Judge. (Matter of Waltemade, 37 N.y.2d
(a)(l 1).)

BREITEL, C. J., and JASEN and JONES, JJ.,
respectively d*y the referred motion for
disqualification.

END OFDOCUMENT
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STATE OF NEW YORK
COTIRT OF APPEALS

ROBERT L. SCHULa GARY T. LOUGHREX
MARK N. AXINN, BRADFORD R. ARTER.
and JAMES B. STRAWHORN,

Plain ti ffs-A p pel Ia n ts,

- against -

TEE NEW YORK STATE LEGISLATURE,
SHELDON SILVER, SPEAKER OF THE ASSEMBLY
AND JOSEPH BRUNO, SENATE MAJORIT\,
LEADER; and THE NEW YORK STATE EXICUTTE,
GEORGE PATAKI, GOVERNOR, H. CARL IUC CALI_
coMPTROLLE&

Defen d a n ts-Res po n d en ts,
And

THE CITY OF NEW yORK; and THE NEW YORK
CITY TRANSMONAL FINANCE AUTHORITY,

In tervenors-Defendants-Respondents.

/'rzr r

t ,

:l
I'
,,'

NOTICE OF
MOTION TO
DISOUALIF"T

Albany County
fndex No.3256-97
A.D. No.81812

PLEASE TAKE NOTICE that, based on the annexed affidavit by Robert L.

Schulz and Gary T. Loughrey, praintiffs will mcve this court on August 31, 199g, to

disqualify ChiefJudge Judith Kaye and Judges Joseph Bellacosa, carmen Ciparick, and

Howard Levine, and for such other and further relief as the Court may deem proper and

just.

DATED: Queensbury, l99g
August 17,l99g

GARY T. LOUGHREY
Pro Se
58 Western Avenue
Queensbury, NY 12804
(518) 792-r93s

ROBERT L. SCHULZ
Pro Se
2458 Ridge Road
Queensbury, NY 12804
(s I 8)6s6-3s78

{\n\



JAMES B. STRAWHORN
Pro Se
3317 84th Street, Apt. Cl
Jackson Heights, Ny I1372
(718) 63e-32e4

98-99

Dennis C. Vacco, Esq.
Attorney General
New'York State Department of Law
The Capitol
Albany, NY tZ2Z4

Ellen Ravitch, Esq.
Assistant Corporation Counsel
The City of New york
100 Church Street
New York, NY 10007

W. Cullen MacDonald, Esq.
Hawkins, Delafield & Wood
67 Wdl Street
New York, NY 10005

t



STATE OF NEW YORK
COTIRT OF APPEALS

MARK N. AXINN, BRADFORI)
and JAMES B. STRAWHORIT,

ROBERT L. SCHUr,z, GARY T. LOUGHREY,
R ARTER,

Pla i n ti ffs-A p pella n ts,

AFFIDAVIT IN
SUPPORT OF
MOTION TO
DISOUALIF"T

Albany County
Index No.3256-97
A.D .  No .81812

- against -

THE NEW YORK STATE LEGISLATURE,
SHELDON SILVER, SPEAKER OF THE ASSEITTBLY
AND JOSEPII BRUNO, SENATE MAJORITY
LEADER; and THE NEW YORK STATE EXECUTM,
cEoRGE PATAKI, GOVERNO& H. CARL MC CALL,
COMPTROLLER,

D efe n d a n ts-Res po n den ts,
And

THE CITY OF NEW yORK; and TEE NEW YORK
CITY TRANSITIONAL FINANCE AUTHORITY,

fn tervenors-Defendan ts-Respondents.

l .

Robert L. Schulz and Gary T. Loughrey, bein-e duly sworn, depose and say:

we are the plaintiffs-appellants in the matter captioned above and we make this affidavit in

support of plaintiffs' motion to disquarify, returnabre August 3r, 199g.

This is a declaratoryiudgment action which seeks to have two state statutes declared

unconstitutional, null and void: State Finance Law Section 123-b(l) and Chapter l6 of the

Laws of 1997.

sFL 123-b(l) was enacted in lgT|ostensibly to deny standing ro any citizen to maintain an

action in court if the subject matter involved public borrowing, even if the citizen,s complaint

is deeply rooted in the New York or United States constitutions. plaintitfs, complaint is that

sFL 123-b(l) is violative of ptaintiffs' fundamental right to petition for a redress ofgrievances

(l't Amendment and Articte I, Section 9.1 cf the N.Y. constitution) and plaintiftb, right to

2.

3 .

tv)



(l{ Amendment and Article I, section 9.1 of the N.y. constitution) and plaintiffs, right to

freedom from laws which abridge their privileges and immunities (146 Amendment to the u.S.

Constitution) and their right to a government republican in form and substance (Article IV,

Section 4 of the U.S. Constitution).

4' Chapter l6 of the Laws of 1997 establishes yet another political subdivision and public

corporation of the State -- the N.Y.C. Transitional Finance Authority (-TFA-) - for the

expressed purpose of circumventing the N.Y. Constitution's cap on the amount of debt

N'Y'c' is authorized to incur.r chapter 16L97 commitvdedicates city income tax and State

sales tax revenues to the TFd there to be used, first, to pay the principal of and interest on

any bonds issued by the TFd for as long as TFA bonds are outstanding. plaintiffs, complaint

is that chapter 16L97 violates the following provisions of the N.y. constitution as well as

the guarantee clause (Article IV, Section 4) and the privileges and immunities clause (l4s

Amendment, Clause 2) ofthe U.S. Constitution:

l. Article VIII, Section 4 (limits NyC debt)

2' Article vIII, Section 2 (requires City to pledge its full faith and credit

3 Articre vrrr, Section 12 [:;li::'iult"ff:j"o or"u.n abuses in taxation
and bonowing)

4- Article X, Section 5 (prohibits theise of public funds to pay the debt

5- Articre Vrr, Section 7 ffilT#:fi.TrTilil? raw before any money can
be paid out of funds under the care and management

6. Articre vrr, Section r HT.:lul:,::HJ[Sd erore the State can
7 - Article vII, Section 8 ilfiilil",xlT:ffil1'n giving its credit to a pubric
8' Article vIII, Section I ilffffll?" city from giving its credit to a pubric

corporation)

b

I See Section I, "Legislative 
findings." Chapter 16 LgL.



5. For plaintiffs to be able to receive equaljustice under the law in the highest court in the State,

much less to prevail in their assertion of constitutional infirmities in this case, it would first be

necessary for Chief Judge Judith Kaye and Judges Bellacosa, Ciparick and Levine (hereinafter

the "Judges") to do something each has failed to do in prior similar cases brought to them at

the court of Appeals by plaintiffschulz and other citizens -- recognize the unconstitutionality

of SFL 123-b(l) because it is violative ofthe First Amendment's guarantee of every citizen,s

right to petition the government for a redress of grievances.

Then' with SFL 123-b(l) ho longer serving as an impenetrable barrier to judicial review of

legislative and executive public borrowing schemes, in order for plaintiffs to receive equal

justice in the court to say nothing of prevailing in their assertion ofthe constitutional

infirmities they see regarding Chapter l6Lg7,it would then be necessary for the Judges to

haz-ard the value of their personal financial interests and, in the case of Judge Kaye,s spouse,

the length and content of the list of lucrative state public corporation clients of the law firm of

which he is a partner.2

7 ' It is understood that, should plaintiffs prevail in this €se, the constitutionality of tens of

bitlions of dollars of outstanding bonds issued by public corporations/political subdivisions of

the state would be called into question. This would adversely affect the value of all bonds

issued by the state's public authorities and corporations, and compromise the state,s ability to

redeem those bonds according to their fixed schedures.3

6.

'Proskauer, 
Rose, Getz and Mendelsohn.

' Plaintiffs are not interested in creating financial chaos irrespecdve of any opinions to the contrary. They dobelieve' however' that the fall of the slate's "sludolv government' approactr ro raising money is inevitable and thatit must be dealt "vith sooner rather than later ifchaos is to be avoidJ prospecrive relief is an open avenue and thecourt knows this since il rvas brought up in Judge Smith's dissenting opinlon in the cou:1,s -Attica 
decision,' of. !993.
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Should plaintiffs prevail in this case, the adverse impact on the value of the financial securities

owned by the Judges would be substantial. However, ifthe state's credit rating is kept low

by continual use of SFL 123-b(l) as a shield against appropriate Judicial scrutiny of

Legislative and Executive borrowing activities, the interest income of bond holders is

maintained at a high level.

As reported on their financial disclosure forms (attached), the Judges have economic interests

as follows:a

Judge Kaye's husband has a partnership interest in a law firm that lists

among its clients numerous New york bond-issuing authorities, such as the

Metropolitan Transit Authority, city ofNew yorh Nyc rransit Authority, Nyc

Housing Authority, NYC School Construction Authoriry, and several others. She

has listed investment that include New York city bonds and government securities

and money funds herd by Menill Lynch, Smith Ba-ey, cJ Lawrence, Deutsche

Morgan Grenfell, Citiban( and Bessemer -- either in IRA or regular accounts.

Her balanced fund, fixed-income fund, and money market fund investments contain

hundreds ofbonds, which wourd incrudeNew york municipars.

Judge Bellacosa has listed investments that also contain hundreds ofbonds,

including New york State Urban Development corporation, Nys power

Authority, Tri-Borough Bridge & Tunner Authority, port Authority of Ny & NJ,

NYC water Finance Authority, NYS Dormitory Authority, and several others. He

has listed Merrill Lynch IRA and Keogh boncl accounts and investments in two

8.

9.

t-.n

o Judge wesley's rvife works for rhe Livonia central school, bur there is no listing of a TIAA/GREF investmenl onItis financial disclosure fon'' If lvlrs. welsey dces, indced, ir"t. on", tt"t could be regarded as a potential conllictor appearance ofa conllict.



Merrill Lynch N.Y. municipal bond funds. The TIAA retiremert account is not

specific as to the exact TIAA fund(s) it containq but some of TIAA,s five funds

have sizable proportions of bonds, and one is specifically a bond fund. Investment

time horizons of well-advised seniorjudges u'ould typically rezult in a high

proportion of bonds.

Judge ciparick lists TIAA/CREF Retirement Annuity for her spouse on her

disclosure form. Again, TIAA/GREF is a family of funds and is not sufficiently

specific, any more than it u,curd be to rist ..Fiderity', or..vanguard,, or..T. Rowe

Price," investment firms that each have many funds. fu noted above, a fund may

be entirely bondq a mixture of stocks and bonds, or primariry stocks. As

retirement nearS; the balance would shift toward bonds. Also listed are her

Copeland Company N-Y.S. Deferred Compensation Plan and her spouse,s City of

New York Teachers' Retirement System Tax-Deferred Annuity (TDA). It is quite

likely that these investments would contain N.y. bonds. Since N.y. has for some

time been the state most aggressively pumping out municipal bonds and these

bonds are particularly high yield due to New York's low credit rating it is virtually

inevitable that these investments wourd contain N.y. bonds.

Judge Levine has listed investments including NyS Dormitory Authority

and City of New York bonds, and the (oppenheimer) Rochester Tax Free Fund

. (regarded by some as the premier New York muni-bond fund, which contains over

800 NtY bond issues).

l0' The Judges, except Judge Levine who has recused himself in prior similar cases that came

before the court of Appeals, have, by their action or inaction, conveyed a bias and prejudice

>O
NI\



favor cf the State parties to the actions and of their own personal financial interests and

against plaintiffs, while so conflicted.

I l ' For example' in Schulz I,5 Chief Judge Kaye and Judge Bellacosa (writing for the majority)

while conflicted and not personally disinterested in the outcome oftheir decision, totally

ignored plaintiffs'claim that SFL 123-b(l) was unconstitutionalbut still cited sFL 123-b(l) in

dismissing plaintiffs' Article X, Section 5 and Article VII, Section 8 constitutionat chaltenge

to Chapter 190 of the Laws of 1990, which "authorized" inter alia the Urban Development

Corporation to issue $241 mitlion in bonds for the purpose of purchasing Attica prison from

and leasing it back to the office of General Services. And, in the same casq with respect to

plaintiffs' Article VII, Section I I (voter referendum) challenge to Chapter 190 L90, Judges

Kaye and Bellacosa allowed the State to acquire (seize) the power to borrow without voter

approval' Neveq in the history of any state has the Judiciary allowed the state to acquire

power restricted by the State Constitution, simply because plaintiffs may have delayed in

getting to court.

12' ln Schulz II,6 Chief Judge Kaye and Judge Bellacosa (writing for the majority), while

conflicted and not personally disinterested in the outcome of their decision, totally ignored

plaintiffs' claim that SFL 123-b(l) was unconstitutional but still went on to cite sFL 123-b(l )

as the cause for dismissing plaintiffs' Article X, Section 5 and Article VII, Section g and

Article II, Section I I constitutional challenge to Chapter 220 of thelaws of 1990 as amended

by Chapter 946 of the Laws of 1990 and Chapter 2 of the Laws of 1991, which created the

Local Government Assistance Corporation ("LGAC"), and authorized it to issue $4.7 billion

5 Schulz. el ai. v Slatc of N.y.. et al., gl
'Schulz.  

er  a l .  v  Stare of  N.y. .  e l  a l . .  g l
Mi2d 336 (19913) (No. {3).
NY2d 136 (1991) (No. {-t).

l..-vl



in tax-supported bonds which, it turned out, were to be used to balance the state's budget.

l3' In Schulz III'' chief Judge Kaye (writing for the court) and Judges Bellacosa and ciparick

conarrring (Judge Levine recused), while conflicted and not personally disinterested in the

outcome of their decision, totally ignored plaintiffs' claim that SFL 123-b(l) was

unconstitutional' but still went on to cite SFL 123-b(l) in dismissing plaintiffs, Article X,

Section 5 and Article vII, Section 8 constitutional challenge to chapter 56 of the Laws of

1993 which "empowered" 
the Metropolitan Transit Authority and the Thruway Authority to

issue $6 billion in bonds "on behalf ofthe State." with respect to plaintiffs, Anicle VII,

Section I I constitutional challenge to Chapter 56Lg3,Chief Judge Kaye and Judges

Bellacosa and Ciparick ruted that the bonds of the MTA and T.A. were not legally enforceable

debt of the State because Chapter 56Lg3 said they weren't. Judges Kaye, Bellacosa and

Ciparick chose to ignore plaintiffs' argument regarding the state constitutional mandate

(Article VII, Section 16) which directs the Legislature to appropriate money to repay money

borrowed on behalf of the Statg and the comptroller to impound the next money that comes

into the State's treasury, if necessary to redeem all bonds issued on behalf of the State.s

Finally' it must be noted that Judge Kaye recommended that if state borrowing..gimmick4r,,

has "stretched 
the words of the Constitution beyond the point of prudence,,, then voters

should consider amending the constitution! She referred to the specific constitutional

amendment then being proposed by the Legislature that would have legalized all the

unconstitutional financing schemes the State was engaged in, including back-door borrowing,

_ 
Sclutz. et al. v St g4 l.Iy2d 231 (1994)." To read the decision one rvould never knorv the extensiveness of ptaintiffs' arguments to the court, derailing themany reasons why the State $ould be ethically obliged and, inceei- legally tiable to pay rhe bondhotders in bondsissued cn behalf of the State. The decision aii not iddress these rrgui"nt, as u,outci normall_y be crpecre.d in ajrrdicial proceeding.

)
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increasing the security of all N.Y- bond holders. The voters, indeed, considered that proposal

and resoundingly rejected it in 1995- Her own words acknowledge that the gimmicky does,

indeed, involve state debt and is contrary to the constitution.

l4' In Schulz IV,e the Judges (except Judge Levine who recused), while conflicted and not

personally disinterested in the outcome of their decision, totally ignored plaintiffs, claim that

sFL 123-b(l) was unconstitutional, but still went on to cite sFL 123-b(r) in dismissing

plaintiffs' Articte III, Section l6 constitutional challenge to chapters 412 and4l3 of the Laws

of 1996' Judge Kaye (writing for the Court) said, in effect, that it was more important to

minimize "uncertainty 
in the minds of potential investors" than to allow citizens to petition the

government for a redress of grievances.

15' A pattern of improper activity by chiefJudge Kaye and Judges Bellacosa and ciparick is

obvious' The adverse effect of the improper activirv on the economic well-being of the people

of the State and the judicial system has been substantial, amounting to tens of billions of

dollars in public debt and a dispassionate market assessment giving New york State the

lowest of credit ratings among all the states havin-e passed Louisiana on the..race to the

bottom'" Adverse effects on the judicial system include toss of credibility, setting bad

examples forjudges of the lower courts, creating bad case law that wiil be referred to by the

courts for years to come, and causing an increase in the disrespect and distrust among the

public and a loss of public confidence.

l6' For the reasons given in the next l4 paragraphs, as set forth in the rules governing judicial

conduct, the Judges are disqualified and should recuse.

I
i
j

l

. l

s

e Schulz. et al. v N.y.S. Executive. et al.. _Ny2d_(June 9. l!9g).



l7' Alf Judges in the unified court System shall conply with the rules ofjudicial conduct as laid
. down in 22 NyCRR part 100. See part 100.6.

l8' The text of 22 NYCRR Part 100 et-seq. is intended to govem the conduct ofjudges and to be

binding on them. See Section 100, preamble.

l9' The Judges are prohibited from participating in the instant proceeding because the decision

could substantially afilect the value of their economic interests. See z2NycRR part

100'D(l),(4)' It makes no clifference how small that economic interest is. see 22 NycRR

100.D.

20' An independent and honorabte judiciary is indispensable to justice in our society. See part

100' l ' Participation by the Judges in this decision would discredit the integrity and

independence of the Judiciary in violation of part 100.1.

2l ' The Jtrdges have failed to avoid impropriety and the appearance of impropriety in all the

Judges' activities in violation ofPart 100.2. Participation by the Judges in this case would

e rodepub l i ccon f i dence in the in teg r i t yand impar t i a I i t yo f theJud ic ia ry inv io la t i ono fPar t � �

100.2(A).

22' For the Judges to participate in this proceeding would be to advance the private interests of

the Judges and Judge Kaye's spouse in vioration ofpart I00.2(c).

23' TheJudges cannot be impartial in this proceeding due to their personal biases and prejudices

concerning the state -- a party to this case -- and the State's fiscal practices. See part

100.3(E)(l)(a).

24' Theunwarranted and gratuitous imposition of cost sanctions against plaintiffschulz in the

court's decision in the "clean 
water/clean Air" casg was apparently done in violation of part

$



130 of chapter I of the Judicial Administration rures.to 
'There 

was no frivolous conduct. no
written (or unwritten) explanation as to what conduci was deemed frivolous, and no

opportunity to be heard' This shows a mental attitude or disposition ofthe Judges toward

Schulz that renders the Judges unable to exercise their function impartially.

25' Judge Kaye's husband has a piohibited economic interest in the subje* matter in controversy

and in the State __ party to this case. See part t00 3(E)(f)(c).

26' The Judges have economic interests which could be substantialty affected by this proceeding.

See Part 100.3(EX I )dxiii).

27 ' Lackof personal knowledge about their personal economic interests and the economic

interests oftheir spouses is no defense against disqualification. The Judges cannot claim lack

of knowledge especially since they were the ones rvho submitted the

information about their spouse's economic interests. See part r00.3(EX2)

28' The extra judicial, economic interests of the Judges cast reasonable doubt on their capacity to

act impartially as judges. See part 100.4(AXl)

29' The Judges' participation in New York's tiD(-exempt, high-yield municipal bonds and bond

funds may reasonably be perceived as an exploitation of the Judges judicial position as arbiter

of the constitutionality of such bonds. See part l00.ap)(l)(a).

30' The Judges' financial investments and continuing relationship as a lender of money to New

York State and its public corporations was prohibited, in the first place, given the likelihood

since 1975 that those parties and their representatives wourd be coming before this court.

See Part 100. (D)(l)(c).

_ NY2d_ (Juiie 9. 1998).
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3l' If the Judges are not disqualified, and remain conflicted, there is no reason to believe that this

or any future similar case would receive impartial justice.

32' Based on the above considerations, plaintiffs respectfully request an order granting plaintiffs,

motion to disquarifiT Judges Kaye, Beilacosa, ciparick and Levine.

tl++
ROBERT L. SCHtrLZlro S;
2458 Ridge Road
eueensbury, Ny 12g04

Sworn to before me this 
(518)656-3578

//. ,rp day ot August, l99g

Notary

/ r
6l

58 Western Avenue
eueensbury, Ny 12904

sworn to before me this 
(518) 792-1935

ft, day ofAugust, 1998

Notary
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