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New York State Commission on Judicial Conduct
801 Second Avenue
New Yorh New York 10017

ATT: Crerald Stenr, Administrator

RE: S?;trffi*fffl ';'{,T:.fi,3'l;:ffifH,3;1i,?3,'ilff;,ffi1HTi
Appellate Divisiorq Second Department Justice Daniel Joy; and 1zj the
Commission's on-going failureto respond to CfA's March 10, 1995 information
request letter

Dear Mr. Stern:

This letter responds to your February S,lggg letter.

The inference properly drawn from your refusal to address cJA's interpretation of Judiciary Law $45,set forth in ourFebruary 3,l99g letter, is that you are unable to do so. CJA's interpretation is based on
theeryress wording ofJudiciary Law $45 -- which exempts $44. Your non-responsive statement that"all of the Commission's records and proceedings are confidlntial pursuant to iudiciary Law, Section
45" does NOT constitute an interpretation since it does NOT confront that express exemption. Nor
does it confront the fact that the language of Judiciary Law $44 does NOT Ua, tf,e Commission from
providing a complainant, whose complainant has been dismissed r, with explanatory reasons and with

I This distinction was implicitly recognized by Albert Lawrence, the Commission,s Clsrlq wlroseJmmy 13, 1995 leter to trs s&ated "Concerning complaints to the Commission" I am able to correspond only withpersons who signed the original complaints, owing to the confidentiality reshictions of the Judiciary Law.,, Thatletter is Exhibit "E"Jo CJA's March 10, 1995 letter to the Commissioners, annexed hereto as Exhibit..A,,. were
Judiciary Law $45 to fumish a basis for refising to provide complainants with infomration about the Commission,s
disrnissal oftheir cunplaints, Mr. Lawrence should have logrcally asserted as much in response to our lanuary 22,
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NYS Commission on Judicial Conduct Page Two March ll, 1999

information showing th commission to be duly*on*ituted and untainted by bias and conflict ofillt€re$' Indeed, withholding such basic information from a complainant ,*r, no legitimate purpos€ard is inconsistent with the constitutioruland satutory intent in creating the commission: to promotepblic confidence in ttre judiciary by establishing 8 taxpay;zupportea agency, outside the judiciary, toreceive and investigate judiciar misconduct complainis: 
-"-- --- -ovr'vr' ve

Mor@ver, we protest - and contest t" qt" - y(xr EttcNnpt to qrste an illusion that it is.trseless todebate'' with ug bas€d on past operience ufi€re ":[y*] once thought it appropriate to respond to everypoint [we] raised in [our] letters". The record of our correspondence establishes the true facts: youhave conirually refused t9 addrcss the pivotal issucs rais€d bv o,rr letters2 - -J your resporurs havebeen so disingenuous and dishonest as to have compelled us to complun directlyto commissionerLawrence Goldman3. fu yoy know, commission , Goldr"n refened the matter back to you - withpredictably dishonest resultsl. For the benefit ofthe Ethics commission and the Attorney General,

1993 and January 19, 1995 letters, properly:iqu4 requesting information about the dismissals of several of o'rpric complaints' Yeq as our March to, tggs lefter to u," co*-irsioners point€d out @xhibit 
..A,,, at p. 3), Mr.Lawre failed to rcspond to tlrese propcty signed letters -- mrrch as the Commissioq therreafter, failed to respondto tlF Mild l0' 1995 l€fier, wfiich reit€rated ard opandod cnn informational requests L *u91 all eight of our pricjdicial misoodn oFFlaints against powerful, politically-connectod judges. As to Mr. Iawrence,s January 25,1999 letter, uthich did respod to our uece"tu"t ig, tgggirftrt req.resting information abo't the dismissal of ourOdober 6, lggsidbial miscodn ccnplai4 bt, ccilending that sare is ..confidential 

by lag,, Mr. Lawrence didnot identi$' the'laf'to u/hich he was referring

2 This includes prn refirsal to recqrcile the discrepancy betrpoen Jrdiciary Law $,f4.1 afi 22NycRR$7000.3,asresst€dinculetersfEx."c-3",p.2; Ex...c-1",p.3;Ex. uc-9,,,p.2,116;Er..c-10,,,p.2;
Ex' "E-1"; Ex "E-2']; your refirsal to conhovert or fact-specific, docunrented showing that thc Supreine Courtdecisim disntissing onArticle-78 prooeodlng again$ the cmdssion is a frard, as requested in our lefiers [Ex. 

.D
8", p.3; Ex *D-9'; bL *D13", p.3; Ex "E-l- "E-2";"E-3"; 

Ex. ..E4,,]; and your refisal to adress the standardfor disciplinary review and investigatiorq set forth in y(n$ ownarticle in prce l,aw Reviqr, [vol. 7, No. I (winter1987) pp' 291-3881 asto"--.when 'Error' is Misconduct''(at pp. 394-5),;;"q,ofi;our teners fEx. 
..D-1,,;"Ex' D-3']' A copy of those pages from your article was gxnibit "c" to cJA's satemb€r 14, 1995 letrer to theEthics cmmission' transmitred to you *aer olr Septembo 14, 1995 coverletler @x. 

-D-1,). Because of itsdispcitive sigiftmae in establishfutg the tlrer deceitfirlness oryour response to that leteer AND of o,r entitlementto invesigation of our judicial miscmorrct conrplaints against high-ranking politically*onnected judges, anothercopyis annexed h€reto as Exhibit "B-1" . ror tlre rurn"-t ruont, iurexea a, i*t iuit ,,i-2,,are the pertirrcnt pagesfr'un yorn own @unsel's rn€naatdm nMatter of stavin, whicrr we fored to the commission under a January 31,1996 inquiry kfrer (Ex "D6'). Your February l, 1996 response confirn€d those pages as being fro. the recqdm slm'in md' wen mae significant&, cqrnrnrca urat yor 'lsuatty make recommendations on complaints,, (Ex. ..D-
7').

3 &e Ex...D-g',; Ex...D-9,'; Ex...D-13,,.

a &e Ex...D-lo"; Ex. D_14-.
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indicated recipients of this letter, who have not had the benefit ofthat correspondence, it is annexed.Exttibit "c" consists ofthe ott-g. ofletters rrelafing to cJA's requert, p*o;ito 22 l.IycRR $7001et seq' and the Freedom of Information Law, oi inrormauon concerning the promulgation of 22l'IYcRR $7000 et eq' Frdtibit'D" corui$s oftil orrrng. of.letters relating to cJA,s September 14,1995 letter to you (Exhibit "D-1"), in zupport of the commission', ,ooriideration of its zummarydismissal of cJA's september tg,'tggqj"aad misconduct compraint, based on the principles fordisciplinary rwiew 
f.t forth in your Pace Law Review article as ti - ...fi+pn ,Error , is Miscordrcf,(Frdttbit'B-l-)' Exhibit'E' consists "fth" *cbr"gr "flett; rehting to the city Bar,s May 14, 1997treadng ard cJA's crra[enge to the corunission to idcress ,r* ,.r" file proof that the supreme court,sdismissal of o'r Articrc 7g proceeding qgainst it is a fra'dr.

As to your statement that one point you "have repeatedly made in conve,rsations and correspondenceover the past few years" is that:

'"The commission dismisses complaints that are not valid on their face. Every complaintdisrtissed by the Commission without an investigation was based on the Commission,sjudgment that the compraint was not varid on its face-, 
r'v'uruDDt('' It

]tou never made ttris point until afierwecommenced our Article 78 proceeding'against the commission,which was based on ih" *nttotting l-g,"q" of Judiciary Law g44 l. Nor did you thereafter make suchpoint in responding to our Marctr to,lggs letter to the commissioners @xhiuit ..A,,), inquiring as tothebasis forthe commission's disnissals ofotl eislfifaciatly-meritoriouscomplaints against powerfiil,politically-connected judges6, and requgsting confirmation that such d-ismissals were witlwttinvestigation' Indeed' our corespondenceT r.plrJrv rrigrriighted to you - and the commissioners --that we had had no respons€ to that March to, tggs id oiher thaoconfirmation from you that youhad "distributed 
[it] to the commission" and ih"t "1n1o aiscftinary action had been taken "g.in* L,nrlLawrence" @xhibit "c-13')s. To date, we have still had no response to that letter,s partiq.ilarizedrequest for information abotrt the commission's disrnissals ofthose eight complaints - not even a denial

5 The p€rtirmt record referrenoes ile set forth in cJA's analysis of the decision, appearing at pp. l-3of cJA's Dooenrber 15, 1995 letter to the NYS. As*TblI Jdi.;ny b"r.i*r.. A copy of ttroee pages is annoredto CJA's February l, 1996 letter to Commissiorrer Goldman: g.hiUit..D-g,, (Ex. *C,, thereto,).
o cJA's March 10, 1995 letler to the commissioners (Exhibit "A') was atso filed with theNerrYork state Ethfos cmnissiqr under a March 22, tgglcoverlettcr as our ethics mmplaint against the members andstaff of the Commission on Jrdicial Condrrct.

' &"Erc *D8-@x'iA"tlracto); 
Err "D-g,p .2;r:*-.1)-9-; EJL *Dl l-; Ex. ..D-13,,; Ex. ..D-14,,.

t It msitated repeated inquirEs abors the connnissiqr's ncuespGe to otr March 10, lgg5 l€trcrbeforeyou made these claims. Sbe Ex. ..d-g,,, p. 4; Ex. ..Dlg,i;;. ,,>12,,.
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based on Judiciary law $45. By this letter we reiterate our right to nrch information.

As to your unsnrbstantiated statem€fit that:

"The commission determin€d that yotrr october 1998 cornplaint against a judge whowas being considered for the Court of Appeals wasl not valid on its fa"",,,

this is the FIRST time you purport this to bG thc basis for th€ dismissd of ary one of our complaints.

Since the conduct alleged by our october 6, l99g judicial misconduct complaint - which rust beassumed true for purposes of summary dismissat - constitutes serious misconduct, to wit, our fact-specific allegation that Justice Rosenblatt perjured rti,nJr in completing his questionnaire for thecommission on Judicial Nomination and our further alegetion of his collision and complicity in thedefense misconduct in the 51983 fiedersl actioq sass^r'; v. Motgano, et al. -misconduct ofwhichhe was a beneficiary and whose particulars were presented in our unopposedcert petition andsupplemental briefl accompanylng oui complaint - please define what the co'mmission means by..notvalid on its face"' Aszumedly, this is equivalent to lthe complaint on its face lacks merit,, - the onlybasis upon which the commission can dimis a complainiunaer Judiciary Law g44.1. 
'l

Pleasc also confirm that by saylng "the commission determined", you are referring to the commissionmerrbers rather ttun yo'rselfor other $aff fu noted by our past correspondence, you have sometimesconfused yourselfwith the Commissione. 
-J --- |

Ifyou do nreur adcermination by conrnission menrbers, are we right in interpreting rudiciary Law $43and 22l'rYcRR $7000' l I to allow two commissioners, forminia majority of a three-member panelto zummarily dismiss a judicial misconduct complaint under Judiciiry r"* Saq i. ou, February 3, lg99letter asked that you advise us ifthis was incorrect. From your failure to so advise us, are we to assumethat our interpretation is correct?

At to yor staternent that *[i]f [we] wish tomake a complaint against any judge who is a member of thecommissioq [we] rnay ofcourse do so, an! it will u"prl*tJ to the corriiion,,, it appears you havenot deemed our February 3,lgggletterto be ajudicial riscoiauct .orpr"ioi"gainst Justice Joy. Thiqnot*ithstanding the letterspecifically asked tr,"t it be considered a judicial miscolrJuct complaint againsthinq "absent express notice" that he did not participate in the commission,s dismissal of our october6, 1998 complaint. your February 5, 1999 retter gin", no such notice.

r07
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As yot'know, the Commission routinelytknowledges judicial misconduct complaints by a form letterthat always states that the "complaint will be pr$"itra to the commissioq which will decide whetheror not to inquire into it". Except for our october 6, 1998 judicial misconduct complaint - which theCommission failed to acknowledge until our November r, tsea reminder letter - our past judicial
misconduct comdilts have always beel acknowledged within two weeks. yet, five weeks have nowpassd without the commission's ugral form-letter acLowledgment of our February 3, lgggcomplaintagainst Justice Joy.

Ihalty, deqite yotfrecogruti?" th{ you have not reqponded'to wery one of the nuny questions posodby [our] February 3, lggg leffed', there were not so *many questions", considering your blanketinvocation of Judiciary r-aw $45 to deprive us of information substantiating the legitimacy ofcommission's dismissal of our october 6, 1998 complaint. Three specific questions you have notanswered -- as distinct from the issues you have not adiressed -- are:

(l) *conffrm that lvfr. B€rger has been Chairman of the commission since 1990 or l99l-- and provide are us with the legal authority for his continuation in that office,, --
Judiciary Iaw $41.2 limiting his term as chairman to "his term in office or for a period
of two years, whichever is shorter";

(2) co[fim ttut the date on Mr. Iawrence's December 23, lgggletter dismissing CJA,s
&tob€r 6, 1998 complaint acarately reflects that the Commission's purported dismissal
was "not only AFTER the Governor's December 9, 1998 nomination of Justice
Rosenblatt, but AFTER the Senate,s December 17, l99g confirmation,;

(3) "any and all procedures for rwiew ofthe Commission's purported dismissal of CJA,s
facially-meri torious october 6, I 99g judicial misconduci complaint.,,

It should not be particululy "time-consuming" 
or burdensome for you to answer these straightforwardquestions - which should not require the intercession of a court or administrative body.

As to your statement that:

"No court or administrative body has ever held that an agency of govemment has torespond to every question presented or justify its decisions",

are you suggesting that a government agency is free to ignore legitimate questions concerning itscompliance with its statutes, operating rules, and with due ptir., standards o, th"t it is not accountablewhere it has'filed t9-nerform a duty enpined upon it by lac' or where a determination it has made was"in violation of lawful procedure, was affected by error of law or was arbitrary and capricious or an

r08
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abuse of discretion".[cPlR $7803J. Is it now your contention that futicle 7g is not an availableremedy for ur aggrieved complainant-talpayer to obtain review of the commission,s acts andomissions?

Yours for a qualityjudiciary,

Enclosures: Exhibits, as inventoried

cc: NYS Attorney General Eliot Spitzer
NYS Ethics Commission

€Lena €Uz-\S.s.sdT{
ELENA RUTH SASSOWE& Coordinator
Center for Judicial Accountability, Inc.
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E)GIBIT CA': CJA'r MARCE 10, 1995 IJTTER To Tm coMMrssrol\t'Rs,
REQTIESTING INT'ORIUATION ABOUT THE COMMISSION,d
DISMISSAL OF ITS EIGHT JTIDICIAL MISCONDUCT COMPII\INTS
AGNNST POWERFUL' noLrrrcArry{oNNEcTED JTIDGES

A: hIY Po$ editorial, uVtp Judges tle Jdgesf ,3n9s

B-l: cJA's l/22J93 rtr to Albert Lavnence, commission clerk
B-2: cJA's 6/8193 for coverstreet to Ie Kiklier, Administrative Asst.

C-l: Mr. Lawrence,s l2ll3/94ltr
C-2: Mr. Lawrencn,s l/24/95 ltr

D: CJA's l2ll5/94ltr to Mr. Lawrence

E: Mr. Lawrence's l/13/95ltr

F: CJA's lllg/95 ltr to Mr. Lawrence
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EXHIBIT CB':

Exhibit "B-1,:

Exhibit'B-2"

STANDARDS OT DIS{CIPLINARY REVIEW AI\TD INVESTIGATION

pp. 303-305: "Determining Gewralty vhen ,E tor, is Mircudrcf,, from .?s
,hdicial Divipliru in Nat york swi a Tlrea to,Iudicial In&penderce?,,by
Gerald Sten\ Pace law Review, Vol. Z, No. 2 (winter l9g7), pp.29l-3g7.

pp. l4'21of Post-Hcariag Memorandunr, proposed Findings ofFact andconclusions of Law by counsel to the commissio n n Mattlr of Joseph sla,in
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EXEIBIT 6C': INVEITTTORY OT EXCUANGE OF I,ETTERS REII\TING TO CJA'TREQIIEST, PURSUANT TO 22 NYCRR $7OOT ET SEQ. AND TEEFREEDOM oF INTORIUATION II\w, FoR INT.OR]T{ATIONCONCERNING TEE PROMUIGA.TION OF 22 I\TYCRR STOOO ET SEQ.

Exhibit "C-l':

Exhibit "C-2":

Exhibit "C-3":

Exhibit "C4',:

Exhibit "C-5":

Exhibit "C-6":

Exhibit "C-T':

Exhibit "C-8":

Exhibit ue-g'"..

Exhibit'C-10':

Exhibit "C-ll':

Exhibit "C-12":

Exhibit "C-13":

Exhibit "C-14":

Exhibit "C-15":

CJA's 3l20l9i ttrto Gerald Stern

Jean Savannr' s 3 l2l t9S ltr

CJA's 4l4lg| ltrto Crrald Stom

Gerald Stern's 416/95 ltr

CfA's 4/6/95 ltr to Lee Kiklier

CIA's 4/10/95 ltr to Juanita Gonzalez

Gerald Stern's 4/ 12/95 ltr

CJA's 4l20l9| ltrto Gerald Stern

Gerald Stern's 4l2ll91 ltx

CIA's SllSlg|ltr to Gerald Stern

Gerald Stern's Sl22/95 ltr

CIA's 6ngDS ltr to Crerald Stern

ererald Stern's 7Rl9S ltr

Crerald Stern's 7 / 5195 ltr

Gerald Stern's 7/27195 handwritten note
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EXHIBIT gD':

Exhibit D-1.:

Exhibit'D-2n:

Extribit *D-3":

Exhibit "D4":

Exhibit "D-5":

Exhibit "D-6":

Exhibit "D-T':

Exhibit "D-9":

Exhibit "D-9":

Exhibit "D-10":

Exhibit "D-l l":

Exhibit'D-12":

Exhibit'D-13':

Exhibit "D-14':

II\TVENTORY OF EXCEANGE OF LETTERS IN SI]PPORT OX'CJA'S
REQUEST FOR TEE COMMISSION'S RECONSIDERATION OF ITSSUMMARY DrsMrssAL oF cJA'r SEPTEMBER 19, 1994 JUDTCTAL
MIS{CONDUCT COMPII\INT, BASED oN TEE PRINCIPLES FoRDIS{flPLINARY REVIEW SET FORIH IN GERALD STTRN'S PACE
IASLBEI@@@@@@@@@@@@@@@@�Tg ARTICI,E AS TO '*WHEN 'ERROR' IS MISCOATDUCTN(EXETBIT "Fl')

crA's gll4lgsltr to Gerald sterg marked..personal and confidential,,

Gerald Stern's 9126195 ltr, narked ..Confidential,,

Crerald Stern's 12126195 ltr

cJA's ll9l96ltr to Gerald sterq markd.?ersonal and confidential,,

G€rald Stern's lll7 196 kr

CIA's ll3llg6ltr to Atan Friedberg, Esq.

er€rald Stern's 2l I 196 ltr

cJA's ull96ltr to commissioner Lawrence croldman, with exhibits
Ex. A: CJA's 9/24/95 ltr to Chairman Henry Berger
Ex. B: crA's I-etter to the Editoq "commisiion A-Mons lrwestigative

Mandate,, G['[[J, gl l4lgl)
Ex. c: cJA's r2fisr95ltr to Assembly Judiciary committee, pp. l-3

CJA's 4/15/96ltr to Commissioner Croldman

Commissioner Goldm an, s 4/ 17 196 ltr

CJA's 4/l7l96ltr to Gerald Stern

Gerald Stern's 4/18/96 ltr

CJA's 4122/g6ltr to Commissioner Goldman

Gerald Stern's 5/8196 ltr
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EXHIBIT gE':

Exhibit "E-1":

Exhibit "E-2":

Exhibit "E-3":

Exhibit,E4i:

EXCEANGE OTITTIERS REII\TING IO IEE CITY BAR'S IUAY 14,1997 HEARINGANT) cIA,r CEATJENGE To rEE coMMrssroN ToADDRESS TEE CASE FII,E PR(X)F TEAT TEE SUPREME COURT,S
DISMISSAL OF ITS ARTICIJ 7S PROCEEDING AGAINST TEECOMMISSION IS A MAIID

cJA's 516197 fur to etrrH stern, with st6tg7 ntemo (*/o ahibit$

CJA's 5ll3l97ltr to Chairmrn Hcnry Bcrgcr

Gerald Stern's Sll3l97 ltr

CJA's 5ll3/97ltr to Gerald Stern
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