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ST]PREME COTIRT OF THE STATE OF NEW YORK
APPELLATE DryISION: FIRST DEPARTMENT

ELENA RUTH SASSOWER,

Petitioner-Appellant,

New York County
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No. 108551/99

COMMISSION ON JUDICIAL CONDUCT,
OF THE STATE OF NEW YORK.

Resp ondent-Respondent.

PLEASE TAKE NOTICE that annexed hereto is a true copy of the

Notice OfEnfiry duly entered in the office of the Supreme Court of the State of New york,

Appellate Division, First Department on December 1g,2001.

Dated: New York, New York
January 18,2002

ELIOT SPITZER
Attorney General ofthe

New York, New York l127l
(212) 416-8014

To: Elena Ruth Sassower
Petitioner-Appellant pro Se
Box 69, Gedney Station
White Plains, New York, 10605-0069
(9r4) 42r-1200
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Aisistant' Solicitof General
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J.P., Ylazzatell i , Andrias, Ellerin, Rubin, 
-,J,f.

Elena Ruth Sassower, etc..,
Peti t ioner-Appel lant,

, -against,- i
. ..*';"

Conunission on Judicial Conduct,
of the State of New york,
: Respondent-Respondent.

order and judsmenr (one paper), supreme courr, :":":it"o"t

county (wil l, iam r{etzel, J.}, entered Febr,uary rg, 2ooo, which,. in

a proceeding pur$rant Eo epLR article 79, inter a1ia, denied

petitioner's recusal motion and her applicaEion to eonq>el

respondent conunission to invesEigate her complaint of judicial

misconduct and granted the motion by .respondent conrrdssion td

dismiss the petition, unanimously affirmed, !,rithout costs

The petition to compel respondent,s investigation of a

conqrlaint was .properly dismissed since respondent, s determination

whether to investigate a conqrraint, invo,lves an exercise of

discretiori and accordinEly iq not ainbhable to mandanrnrs (uantelr v

, 277 AD2d 96, lg denied

96 riry2d 
.7061. 

uoreover, inasrmrch as petit ioner has failed to

demonstrate that she. personally suffered some acEual or

threatened injury as a result of the putatively i l legaI conduct,

Nardell i,

5 6 3 8

Pro Se

. i l

..{&
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she laeks. standing to the Comrnission (see, Va11ev Forqesue

454 us 464, 472;

Suf fo lk ,  77  f . I y2d  75L,  772;  ,  3g

l i t ry2d  6 ,  g ) .

'The 
fact that the court, ultimately nrled against petitioner

has no reLevance to the meriLs of petit,ioner,s application for

his recusal (see, 
, 96 F Supp

2d 37L, 374, .d,fd - F3d -, 2001 us App LEKrS g41g), and r,he

court's denial of the recusal applicition constituted a proper

exercise of its discretion (see, .people v Moreno , 70 riry2d 403,

4 0 5 ) .

The inposition of a filing injunction against both

petitioner and the center for Judicial Accountability was

justif ied given petit ioner's vitrolic ad hominem at.tacks on the

participant,s in this case, her volumlnous correspondenee, motion

papers and recusal motiodrS iit this J.itigation and her. frivolous

request,s for crirninal sanctions (see, Miller v Lanzisera , 273

AD2d 855, .8G9, aooeal  d ismissed 95 r i ry2d gg7l .

we have considered petit,ioner,s remaining cont,entions ald

find them unavail ing.

4 6
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U-{755 -
Conduet

Motion seeking leave to adjourrr oral argqpsrrt of this a14>ea1and for other related relief denied.

THrS EONSTTTUTES THE DEETSTON AIVD ORDER
OF THE SUPREME COURT, APPELLATE DIVTSION, FTRST DEPARTMETiIT

EMTERED: DECBvIBER 1g , 2OO1

4 7
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STIPREME COT]RT OF THE STATE OF NEW YORK
APPELLATE''DIVISICTN]' ..FIRST;DEF TMENT.

-----------------x
ELENA RUTH SASSOWER, coordinator of
the Center for Judicial Accountability, Inc.,
Acting pro bono publico,

Petitioner-Appel lant,
App. Div. No. 5638
New York County Clerk's
No. 108551/99

COMMISSION ON JUDICIAL CONDUCT OF THE
STATE OF NEW YORK.

-- 
;;il;;ffil#]#;::t.";.il;;;.""py .r,he

Order duly entered in the office of the Clerk of the Appellate Division of the Supreme Court of

the state ofNew York, First Judicial Department, on December lg,200l

Dated: New York, New York
Aprll24,2002

120 Broadway
New York, New York l0T7l
(2r2) 416-8014

To: Ms. Elena Ruth Sassower
P.O. Box 69
Gedney Station
White Plains, New York 10605-0069

ELIOT SPITZER
of the

tant Solicitor G
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At a ' Ierm of  the Appel la te Div is ion
Court  he l_d in  and for . the F i rs t  ,Judic ia l
the County of  New york on March 2G, 2OO2

of the Supreme

.Department 
in

Pres id ing ,PRESEMT Hon .  Eugene  Narde l1 i ,
Ange la  M.  Mazza re l_1 i
Richard T.  Andr ias
Bet ty  Weinberg El ler in
Israel  Rubin,

. Iust ice

Jus t i ces .

- - - - - x
Elena  Ru th  Sassower ,  e t c . ,

Pe.t i  t  ioner-Appe1 1 ant,

-againsE -

Commission on Judicial Conduct of
the Stat.e of New York,

Respondent -Respondent .

v t -323 & M-938
I n d e x  N o .  1 O B 5 5 : - / g g

- - x

petit ioner-appellant having moved by separate moti-ons
for . reargument  of  or ,  in  the a l ternat ive,  reave to  appeal  to  Ehe
court of Appeals from the decision and order of t .his court
en te red  on  December  18 ,  2O0 t  (Appea l  No .  5638) ,

Now, upon reading and f ir ing the papers with respect to
the moLions, and due deliberati_on havinq been had thereon,

ft is ordered that the motions are denied.

ENTER:

@ptuO'{-ea*t-rqh
CIe rk .
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STATE
COURT

NEW YORK
APPEALS

OF
OF

ELENA RTITH SASSOWER, Coordinator of
of  the Center  for '  Judic ia l
Accountabi l i t .y ,  Inc.  ,  act ing pro bono
pub l i co  ,

Pet j- t  ioner-Appe1 1 ant,

-against  -

COMMTSSTON ON JUDTCIAL CONDUET OF THE
STATE OF NEW YORK,

Re spondent - Respondent .
: - - -  - - - - - x

PLEASE TAKE NOTfeE that annexed

Decis ion entered in  the of f ice of  the

Court of Appeals of the State of New

1 ,2207  -1095 ,  on  Sep tember  j , 2  ,  2OO2 .

Dat.ed: New York, New york
Sep tember  19 ,  2002

Mot ion  No.  591

NOTICE OF ENTRY

hereto is a true copy of a

of f ice of  the C1erk of  the
York, Albany, New york;

ELIOT SPTTZER
Attorney GeneraL of the
State of New york

T o :

ELENA RII|H SASSOWER
P.  O .  Box  69 ,  Gedney  S t .a t i on
Whi te Pl -a ins,  New york
pet . i t ioner-Appel lant  pro bono

7

Atto for Respondent -Respond.ent
1 2 0  B

S o l i c i t

=Se "B*l



Ftste of ns$ porh,
€ourt ol 9ppesls

Breirnt,

At a session of the Court, held atCoart of
Appeals Hall in tbe Ciry of Albany
on t1u........!y.e.l.f.!.h tuy
Of . .Seprember................ 2Oo2

HON. JUDITH S. KAYE, Chizl Jude, yresi.diw.

M o .  N o .  5 8 1
ELena  Ru th  Sassower ,  &c . ,

Appellant,
v .

Commission on .fudicial Conduct
of the State of New York,

Respondent .

A motion seeking disguali f ication of Chief ,Judge Kaye and

Judges smith, Levine, Ciparick, Rosenblatt and Graffeo, and. an

application seeking reeusal in the above eause having

heretofore been made upon the part of the apperlant herein and

papers having been submitted thereon and due deliberation

having been thereupon had, iE is

ORDERED, that the said motion, insofar as i t  seeks

disquali f ication of ,Judge Rosenblatt,  be and the s.ame hereby is

d ismissed as academic;  and i t  is

ORDERED, that the said motion, insofar as i t  seeks

disquali f ication of chief ,Judge Kaye and ,Judges smith, Levine,

ciparick and Graffeo, be and the same hereby is dismissed upon

the ground that the cour! has no aut,hority to entertain the

mot ion made on nonstatutory grounds.  The appl icat ion seeking

recusal is referred to the Judges for individual considerat. ion

and determination by each Judge.

r



Mot ion  No .  O2 /Se t  -2_

Chief .Tudge Kaye and Judges Smith, Levj_ne,

Graffeo coneur.

Sep tember  12 ,  2OO2

Cipar ick,  Wesley and

'Judge Rosenblat.t took no part

chief .Tudge Kaye and ,Judges smith, Levine, cipariek, wesley and

Graffeo each respecti.vely denies the referred motion for

recusa l .

A,64.,/+
tuart M. Cohen

the CourtClerk of

7



STATE
\-\JUJ( I.

NEW YORK
APPEALS

OF
OF

ELENA RUTH SASSOWER, Coordinator

T o :

ELENA RUTH SASSOWER
P . C .  B o x  6 9 ,  G e d n e y  S t a t i o n
W h i t e  P l a i n s ,  N e w  y o r k
Pet i t ioner -Appe l lan t  p ro  bono

Attorney for Respondent_Respondent
I20 Broadway
New Yor\4wlw york to27:r
BY' 

// ' ik // /r, r, / /<,- -Lr^,

- - - - - - x
o f

of the CenLer for ,Judicial_
Accountabi l i ty ,  fnc.  ,  act . ing pro bono
publ  ico,

Pet  i  t  ioner-Appe1 1 ant ,

-aga ins t -

COMMTSSTON ON iTUDTCIAL EONDUET OF THE
STATE OF NEW YORK,

Mot ion  No .  7Lg

NOTICE OF ENTRY

Re spondent - Respondent .

prJE"asE TAKE NorreE that annexed hereto is a true copy of a
Decis ion entered in  the of f ice of  the of f ice of  the Cl_erk of  the
Court of Appeals of the State of New york, Albany, New york,
1 ,2207  -1 -095 ,  o f r  Sep tember  L2 ,  2002 .

Dated: New York, New york
Sep tember  19 ,  2OO2

ELIOT SPTTZER
Attorney General of the
State of New york

D ,7
Ca
As

F i s c
stant So l i c i t o r General

t6



Frsft of He[r porh,
€ourt ol 9ppeslg

Bresrnr,

At a session of the Court, held at Court of
Appeals Hall in tbe City of Albaiy
onthc........ty.:.+.f.11.........-... tuy
of . . . . . . . .Sepremb.er.. . . . . . . . . . . . . . .  2o02

HON. JUDITH S. KAYE, Chic! Judse, presidin4.

tl

/fr^',rf n, (q*-
s t

CLerk of  the Cour t

M o .  N o .  7 t 9
E lena  Ru th  Sassower ,  &c . ,

v  
Appel lant ,

Commission on .Iudicial Conduct
of  the State of  New york,

Respondent.

The appellanE,. having f i led notice of appeal to the court

of Appeals and a moEj-on to str ike respondentts memorandum of

-l-aw &c. in the above cause, papers having been submi_Eted

thereon and due deliberation having been thereupon had, i t  is

oRDERED, on the cour t 's  own mot ion, . that  the appeal

be and the same hereby is dismissed, without costs, upon the

ground that no substantial constitut ional qirestion is directly

involwed; and it  is

ORDERED, that  the sa id mot ion to  s t r ike respondentrg

memorandum of 1aw &c, be and t.he same hereby is denied.

Judge Rosenblatt took no part



Decision, order & Judgment 9_f Acting supreme court Justice william A. \iletzel,dated January 31,2000 [9-l5l

ST]PREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 508

ELENA RLITH SASSOWER, Coordinaror of
The Center for Judicial Accountability, Inc., Acting
Prc Bono Publico,

Petitioner,

-against-

COMMISSION ON JT]DICIAL CONDUCT
OF THE STATE OF NEW YORK,

DECISION AND ORDER
INDEX NO. 1085sr/99

Respondent.

WILLIAM A. WETZEL, J.:

In this CPLR Article 78 proceeding, petitioner Elena Ruth Sassower,

("Petitioner') suing as the "coordinator' of the Center for Judicial Accountability, Inc.

("cJA"), seeks mandamus, prohibition, and a declaratory judgment, that:

(l) declares 22 NYCRR g$2000.3 and 7000.11, and Judiciary Law gg

45,41.6 and 43.1 to be unconstitutional;

Q) vacates the commission's December 23, l99g dismissat of

petitioner's October 6, 1998 complaint against a judicial candidate for

the Court of Appeals;

(3) compels removal of commission member Harold Berger;

(4) compels the commission to "receive" and ,,determine, petitioner,s

February 3, 1999 complaint against a Justice of the Appellate

, ) € o  
* c ' 9
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Division, Pet. Exh. F-6;

(5) directs the Governor to appoint a special prosecutor to investigate

judicial cornrption;

(6) refers the Commission to authorities for 'appropriate 
criminal and

disciplinary investigation, n and

(7) imposes a $250 fine against the commission pursuanr to pol- $ 79.

See Petition ("pet."), para. Fifth.

The respondent, appearing by ttre Attorney General of the State of New

York, has filed a Motion to Dismiss dated May 24, lggg.

The petitioner frled a "Motion for omnibus Relief "dated 
JuIy 2g, lggg,

seeking inter a[!a, (l) to disqualify the Attorney General; (2) to impose a defaultjudgmenr

by nullifying an order of Justice Lebedeff granting respondent an extension of time; (3)

sanctions against the Attorney General and his staff, and; (4) referral for criminal action

against staff members of the Attorney General.

The proceeding has been marked by petitioner's deluge of applications

seeking recusal of each of the various assigned judges. For the most part, these

applications have been based upon the petitioner's categorical allegation that this action

somehow implicates the Governor, ild therefore all judges who are subject to

reappointment by the Governor are !p facto di'sEralified. petitioner further asserts a
potpourri of grounds for recusal, and then particularizes its application as to this court in

t 0



a letter and attachments dated December 2, lggg,which contain specific allegations of

impropriery.

It is noteworthy ttrat this court finds iself in wide company as a hrget of

allegations by this petitioner. These papers are replete with accusations against virtually

the entire judiciary, the Attomey General, the Governor, and the respondent. petitioner

cannot however bootstrap a conflict where none exists merely by making accusations

against a court- This court must and indeed has seriously considered the application for

recusal and is acutely aware that it is not only actual conflicts which compel recusal, but

also the appearance of conflicts. However, this court is also aware that the determination

of the existence of an appearance of conflicts requires an objective basis, not simply a

Iitigant's bald assertion. This court has no conflict, in fact or in ',appearance.,,

Equally important as the obligation to recuse when appropriate is the obligation to

decide the case when there is no legal basis for recusal. This matter has now been

assigned to at least seven different judges of this court. The submitted papers exceed

fourteen inches in height and required two court officers to deliver to chambers. There

are individual "letters" from the petitioner which include upwards of ten exhibits and

measure in excess of two inches, as well as a so-called "Omnibus motion" an inch thick.

Although the original rehrn date was May 14, lggg,heretofore this matter has not been

considered on its merits.

When a court recuses itself without a proper basis, it undennines respect for

1 lrql



thejudiciary' encourages forum-shopping, unnecessarilyprolongs litigation, andunfairly
"passes the buck" to other judges. obviously, all of these ramifications are highly

undesirable' This sqtrandering ofjudicial resources must come to a halt. since petitioner,s

assertions as to this couft are devoid of merit, in law or in fact, the application for recusal

is denied.

By refusing to recuse myself, I will undoubtedly join the long list of public

officials and judges who are the objects of petitioner's relentless vilification. Nonetheless,

my oath of office does not permit me to unnecessarily grant a baseless recusal motion

merely to avoid this unwanted and unwiuranted ridicule. The Second Circuit in U.S. v.

Bayless, ll2ll00 N.Y.L.J. 25, (col. 4), at 29, (col. 6), cautioned that recusal is not

intended to be "used by judges to avoid sitting on difficult or controversial cases.'

The issue raised in this Article 78 proceeding is a matter which was

previously resolved by Justice cahn of this court in his decision of July 13, lgg5, in

Index No. 10914 llgl. tn that case. rhe

s?ms petitioner sought viru,rally the same relief reErested herein, and the decision

addressed the same issues. That petition was dismissed. Justice Cahn's decision is, in

the first instance, res judicata as to the within petition. Further, it is sound authority in

its own right for the dismissal of the petition. Finally, the doctrine of collateral estoppel

applies.

On September 30, 1999 -- after this petition was filed-- Jusrice Lehner

4
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decided ,181  Misc .2d t0Z7 (Sup.Ct .  N .y .

Co. 1999).

issue raised

Judge Lehner's decision is a carefully reasoned and sound analysis ofthevery

in the within petition. This Court adopts Justice lrhner's finding that

mandamus is unavailable to require the respondent to investigate a particular complaint.

This Court notes that petitioner seeks to distinguish or disregard these two cases on the

basis thatthey were ncomtptn decisions and bottr cases were 'ttlrown,' a contention which

speaks volumes about the frivolousness of this petition.

our finite judicial resources are in great demand. The need to improve access to

the cours for those with justiciable iszues has been acknowledged by the recent crearion

of the office of Deputy Chief Administrative Judge for Justice Initiarives direcred by the

Hon' Juanita Bing Newton. This important objective is seriously impeded by protractdd,

frivolous litigation.

Given the history of this litigation and its progeny, this courr is compelled

to put an end to ttrb petitioner's badgering of the respondent and the court system.

Therefore, the petitioner Elena Sassower and The Center for Judicial Accountability, lnc.

are enjoined from instinrting any further actions or proceedings relating to the issues

decided herein. In order to assure compliance, it is hereby ordered that any future acdons

by petitioner which raise any possible guestion as to a violation of this injunction should

be referred to this court and are to be deemed "related matters" in order that a preliminary

deterrrination can be made as to whether they fall withiri the parameters of this injunction.

,6 1 3



Authority for injunctive relief is found in Sassower v. Signorelli , gg AD2d,

358 (zdDept. l9s4). In Sassower, the court was faced with the "use of the legal system

as a tool of harassment. n The court noted that while normally the doctrine of former

adjudication seryes as a remedy against repetitious litigation, frivolous claims can still be

extremely costly to the defendant and nwaste an inordinate amount of court time, time that

this court and the trial court can ill-afford to lose. " The Appellate Division concluded that

where there is zuch an abuse of the judicial process, a court of equity may enjoin vexatious

Iitigation. This court concludes that ttre petitioner is indeed engaged in vexatious litigation

and therefore injrurctive relief is necessary to best serve the interests of justice and the

conservation of judicial resources.

For all of the above reasons, the respondent's motion to dismiss is in all

respects granted. All of petitioner's other reErests for relief are denied.

The foregoing constihrtes the decision, order, and judgment of this court.

The clerk is directed to enter judgment dismissing the petition.

Dated: New York, New york
January 31, 2000

6
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I)ecision, Older & Judgment, dated July 13, 1995, of Supreme Court Justice' Herman Cahn in Doris L. Sassorqpr v. tommission on Judicial Cond,rct of
!!e ltate of NewJorE gry Co. #ei-
IErtibit "8" toAG's Allidavit in support of Respinient's s/2ing Dismissot Morionl

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 49

-----------x
DORIS L. SASSOWER.

Plaintiff(s),

-against-

COMMISSION ON JUDICIAL CONDUCT OF
THE STATE OF NEW YORK, er at.

rNDEX NO. 10914U95

;^r^;: 
-?erendl!-e---- -:-----x

Petitioner brings this Article 78 proceeding seeking a declaratiori that a ceriain rule e2

I'IYCRR $7000.3) promulgated by Respondent-Commission on Judicial Conduct,

("Commission") is unconstitutional. In essence, Petitioner asserts that the Commission has, via

this rule, wrongfully transformed its mandatory duty to "investigate and hear" complaints of

misconduct (NY Const. d. U, $22tal) into an optional one, with no requirement, that it fust

make a determination that the ncomplaint on its face lacks merit...' (Iud. Law g44.1), prior to

summary dismissal of a complaint.

Respondent moves to dismiss the petition for failure to state a cause of action, CpLR

$321 I (a)(71 and 9780a(0.

Art. 6, sect. 22 of the State Constitution established the Commission, and sets forth its

mission. ft reads, in part, as follows:

- g 22. [Commission on judicial conduct]
a- There shall be a commission on judicial conduct. The

, commission on judicial conduct shall receive, initiate, investigate
and hear complaints with respect to the conduct, qualificatiJns,
fitness to perform or performance of offrcial duties oi any judge...

tt rl. {.
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c. The organizatioh and procedure of the commission on judicial
conduct shan be as provided by law. The commission on ludicial
conduct
inconsistent with law.... [Emphasis added]

Tracking the language of the Constitution, Article 2-A of the Judiciary I-aw provides in

pertinent part:

g 44. Complaint; invesrigation; hearing and disposition.
1. The commission shall receive, initiate, investigate and hear
complaints with respect to the conduct, qualifications, fitness to
perform, or performance of official duties of any judge,...

upon receipt of a complaint (a) the commission shall conduct an
investigation of the complaint; or (b) the commission may dismiss
the complaint if it determines that the complaint on its face lacks
merit....

* *

$ 42. Functions; powers and duties.

t f * r t

5. To adopt, promulgate, amend and rescind nrles and
procedures, not otherwise inconsistent with law, necessary to carry

the provisions and pulposes of this article....

The Commissions' Operating Procedures and Rules (22 NYCRR part 7000), in relevant

part, provide:

70ffi.2 Complaints. The commission shall receive, initiate,
investigate and hear complaints against any judge with respect to
his qualifications, conduct, fitness to perform or the performance

. of his official duties....

7000.3 Investigations and diqpositions.
' (a) When a complaint is received or when the administrator's

complaint is filed, an initial review and inquiry may be
undertaken

'?...=,.._, 190
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@) Upon receipt of a complaint, or after an initial review and
inquiry, the complaint may be dismissed by the commission or,
whgn a'thorized by the commissiofl, il investigation may be
undertaken.

7000.1 Definitions. For the purpose of this part...
(i) Initial review and inquiry means the preliminary analysis and .i.,
clarification of the matters set forth in a compiaint, and the
pretminary fact-finding activities of commission Jtaff intended to
aid the commission in determining whether or not to authorize an
investigation with respect to such complaint.

0) Investigation, which may be undertaken only at the direction of the
commission, means the activities of the commission...intended to ascertain
facts relating to the accuracy, truthfulness or reliability of the matters
alleged in the complaint....

Petitioner asserts that between October 5, 1989 and December 5, Lgg4, she filed eight

complaints with the Commission against various members of the judiciary. She asserts that all

eight were dismissed by the Commission. Petitioner was notified by letter of each dismissal,

which letters itatea that "The Commission has reviewed your letter of complaint dated...n

Petitioner commenced this Article 78 proceeding challenging the constitutionality of one

of Respondent-Commission's nrles (22 NYCRR 7000.3) as written, and as applied. Essentially

petitioner maintains that the Commission's rules have somehow diluted or diminished its

constifutional mandate by substituting the words "may" for "shall.n

To prevail over Reqpondent-Commission's construction of the relevant statute, petitioner

must establish not only that her interpretation is a possible one but, also, that her interpretation

is the only reasonable construction (see, ,gg AD2d

867, affd 64 f'IY2d 682). An examination of the petition and supporting papers, shows that the

Petitioner will not be able to meet that burden; i.e. the Petition as pleaded fails to state an

actionable claim.
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The constitution is to be construed to give practical effect to its provisions and to allow

it to receive a liberal construction, not only according to its letter, but also according to its spirit

andthegeneralpurpoSesof i tsenactment@,5lNY2d272,teatg--denied,

52 NY2d 899; Pfingst v. State, 57 AD2d 163; In Re: Harvey v. Finnicks, gg AD2d 40 (4th

Dept., 1982).

The construction of a statute, and regulations promulgated by the agency responsible for

its administration and implementation is entitled to great weight if it is neither irrational or

unreasonable. , 45 Ny2d 351; Bernstein v. Toia, 43

NY2d 437; Thomas v. Bethlehem Steel Corp., 95 AD2d 118). The term ',investigate, as used

in the sections of the Constitution and statutes herein quoted do not require any specific form

of inquiry into the complaint. A review of ttre complaint by the Commission, as attested to by

the letters sent to petitioner, meets the Constitutional and statutory mandate.

The term ninvestigaten as used in the constitrrtion and statute has been correctly

interpreted by the Commission to include those aqpects of its proceedings which the Respondent-

commission has designated and defined as its 'Initial review and inquiry., while the initial

review and inqurry apparently serves different purposes from its subsequent examination they

are each integral parts of the Respondent-Commission's investigatory task, and the performance

of each is an investigation, iul ttrat term is used in the constitution and statutes herein referred

to' Such an interpretation is in accord with the qpirit and general pqposes of the constifution.

To the extent that petitioner contends that the Commission wrongfully determined that her

particular complaints lack facial merit and declined to take further action thereon, the issue is

not before the coun.

4
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Furthermore, Art. VI, $22(c) provides in relevant part: "The commission on j.udicial

conduct may establish its own rules and procedures not inconsistent with law.,, Judiciary Law

$42(5) provides in relevant part that the Commission shall have the power to ,'adopt,

promulgate, amend and rescind rules not inconsistent with law, necessary to carry out the

provisions and purposes of this article.' The Irgistature has given the Commission broad

discretion in exercising its powers and carrying out its duties. (See, New york State

Commission on Judicial Conduct v. Doe, 61 NY2d 557). Petitioner has pointed to nothing in

- the Commission's rules or interpretation of its constitutional and statutory mandate that is

irrationalorcontravenesorconflictswiththeConstitutionorstatute.@,28

l'IY2d 434; Cond" N"rt Publi.utionr, In.. u. St"t" T* Comirrion, 5l AD2d 17).

As to the petitioner's argument that the reqpondent improperly served a motion to

dismiss, instead of an answer, such procedure is expressly permitted by CpLR $7g04(D. The

court may resolve an Article 78 proceeding without an answer where only questions of law are

presented which are dispositive and there is no challenge to the agency's acts based on

substantial evidence. (Davila v. New York City Housing Authority, 190 AD2d 511; Bayswater

Health Related Facility v. New York State Dept. of Health , 57 ADZd996, Jahn v. Town of

Patterson, 23 AD2d 688).

Accordingly, reqpondent's motion to dismiss the petition is granted

. That part of the petition seeking to declare 22 NYCRR $7000.3 unconstitutional is

dismissed for the reasons indicatd above. Similarly, that part of the petition seeking to annul

respondent's dismissal of petitioner's complaints for failure to investigate is dismissed.

That part of the petition seeking an order from the court requesting the Governor to
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appoint a special prosecutor is dismissed as not within the court's authority. To the extent that

the court, as any citizen, may request the appointment of a qpecial prosecutor, the court declines

to do so.

That part of the petition seeking an order of the court referring respondent, its members

and staff to the Attorney General, u.s. Attorney, and District Attorney for criminal and

disciplinary investigation is dismissed as not within the court's power. To the extent that the

court may have the authority to request such referral, the court declines to do so.

That part of the petition seeking the imposition of a $250.00 fine upon respondent

pursuant to Public Officers Law $79 is dismissed. Petitioner has failed to adequately allege that

respondent refused or neglected to perform a public duty. In any event the imposition of a fine

pursuant to POL $79 is discretionary and the court declines to impose such fine.

The clerk is directed to enter judgment of dismissal.

This constitutes the decision and judgment of the court.

Dated: July 13 ,1995

v)
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SI.JPREME COURT OF TI{E STATE OF NEW YORK
COLTNTY OF NEW YORK: IAS PART t9

------x
MICHAEL }{ANTELL,

Petitioner, INDEX NO.
108655/99- against -

NEWYORK STATE COMMISSION ON
JI.JDICIAL CONDUCT,

Respondent

EDWARD H. LEEIYER,J.:

The ce,lrtral issue on this motion is ufiether a writ ofmandamus is available to

require ttrat respondent New York Starc Commission on Judicial Conduct (.Judicial

Commission") investigate an attorney's complaint in ufiich he charges that a

particular New York City Crininal Court judge violated the standards of judicial

conduct during a court hearing.

On September 14, 1998 petitioner appeared before a Criminal Cogrt judge in

New York County representing a defendant. Four days later, petitioner lodged a

complaint with the Judicial Commission alleging that the judge acted improperly by:

(l) modiffing her ruling based on personal feelings against him; (2) demonstrating

intemperate conduct; (3) lacking conrtesy; (4) engaging in ex-parte communications

with petitioner (including giving advice) and; (5) wrongfully ordering petitioner
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removed from the courtroom during an open courtroom proceeding.

On January 4, 1999, an attomey for the Judicial Commission inforrred

petitioner by letter that:

' '"The State Commission on Judicial Conduct has reviewed
your letter of complaint dated September 29, 199g. The
commission has asked me to advise you that it has
dismissed the complaint

'upon car€fut consideration, the commission concluded
ttrat there was no indication ofjudicial misconduct upon
wtrich to base an investigation.; 

--r

,king a writ of

mandamus directing the respondent to conduct an investigation of his complaint

It must first be noted that:

*our state constinrtion specifically authorizes the
commission on Judicial conduct to 'receive, initiate,
investigarc and hear complaints wittr respect to the
conduc( qualifications, fitness to perfonn orperformance
ofofficial duties ofanyjudge orjustice ofthe unified court
system' (N.Y. Const., Art. VI, $22 subd. a). Recognizing
the importance of maintaining the quallty of our judiciary,
the Legislature has provided the cornmission with broad
investigatory and enforcement powerc. (see Judiciary
Law, $$41, 42,44;MatterofNicholsonv. State Comm. on
Judicial conduc! 50 N.y.2d 597...)" [New york State
cornmission on Judicial conduct v. Doe, 6l N.y.2d 56,
5e-60 (1e84)1.

ln accordance with this grant ofbroad authority, section 44(l) of the ludiciary
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Law provides, in par! that:

*upon receipt of a complaint (a) the'tornmission shall
conduct an investigation of the complaing or (b) the
cornnission may dismiss the complaint if it determines that .
the complaint on its face lacks merit."

Hence, based on the exprcss wording of the governing law, the Judicial

Commission's actions at issue herc were within its authority. Accordingly, ufrile the

'filing of a complaint ... riggers the cornmission's authority to commence an

investigUion into the alleged impnoprieties' (New York Starc Commission on

Judicial Conduct v. Doe, supra at p. 60), it does not require that an investigation take

place. This conclusion is supported by the discussion in Doe v. Commission on

Judicial Conduct [124 A.D.2d 1067 (4b Dept 1986I, ufrere the cogrt outlined the

role that an administratively g€nerated complaint plays in a Judicial Commission

proceeding, stating (pp. 1067-1068):

'An 'Administrator's complaint' is merery a procedural
device ufrich triggers the commission's authority to
commence an investigation into the alleged
improprieties.... It represents only the initiation of an
investigation of judiciary impropriety and not the
institution of formal proceedings...."

* * t

"The Judiciary Law does not require that any action be
taken regarding an administrator' s complaint. Regulations
promulgated by the Commission provide that the
commission may dismiss the [administrator's] complaint
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at any time (22 NycRR 7000.3[c]); however, neither the
statute nor the regulations mandate such action."

rvhile the complaint at issue was filed by an attorney and hence was not .

adminishative in nature' the language granting the Judicial Commission the wide

luitude to decide wfrether or not to investigate a charge does not distinguish between

the two delineated types of complaints. The discretion to decline to investigate

applies regardtess ofthe sounce ofthe complaint See also,Ilarley v. perkinson, lg7

AD'2d 765 (3'd Dept lggz)'where it was said ttrat (p. 766) "[t]o the ortent plaintiff

requested that these defendants (Offce of Court Adminisbation md the Judicial

Commission) perform certain duties, his ctaims *e* in the nattre of mandamtrs to

compel and nfrere, as here, the action involved the exercise ofjudgment or discretion,

no nrch relief could be granted....'.

Moreover, the Judicial Commission,s failgre to investigate the instant

complaint is not appropriately subject to judicial review because the Commission,s

function is in many respects similar to that of a public prosecutor. A District

Attorney enjoys a large amount of independence ofjudgment as:

"... the decision whettrer or not to prosecute, and what
charge to file or bring before a grandjtrry, generally rests
entirely in his discretion.... This broad discretion rests
largely on the recognition that the decision to prosecute is
particularly ill-suited to judicial review. such factors as
the strength of the case, the prosecution's general
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deterrence value, the Govemment's enforcement priorities
and the case's relationship to the Government,s overall
enforcement plan are not readily susceptible to the kind of
analysis the courts are competent to undertake." ;wayiev. united states, 470 u.s. 5gg, 607 (lgg5l. 

' 
.

In terms of challenging a District Attorney's decision not to prosecgte, the

oowt in lvlatt€roftlassan v. Magistrates' Court ofthe City of New yorlq 20 Misc.2d

509 (Sup. Ct, N.Y. Co. 1959), appeal dismissed" l0 A.D.2d 90g (ln Dept 1960)r

motion for leave to appeal dismissed, 8 N.Y.2d 750 ( I 960), cerl denie4 364 U.s. g44

( 1960) very thoroughly exanined the authority of a court to ordcr a Distict Atorney

to exercise his discretion to prosecute and concluded that the court is without the

power to stlhihltc its judgment for thc ofthe DisEict Attorney. The cowt ruled

that (p. 515):

"For a court to issue a mandate such as here requested
would have a most chaotic effect upon the proper
administration of justice. Anyone with experience as a
prosecuting official knows that innumerablelomplaints of
4l kind. - justifiable and unj'stifiable - are made to a
District Attorney almost daily. If the petitioner's
proceeding here were held to be maintainable, it would
open the door wide for any complainan! where the
prosecuting officer decides that it is improper or
unprwident to prosecute, to ask the civil courts'to review
the discretion exercised by such prosecuting offrcer....',

* i *

a
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"From what has been said, it is self-evident that ou public
policy prohibits - and rightly so - giving approbation to a .
petition such as this which seeks to compel a District
Attorney, by fiat and mandate of a civil courl, to initiate a
criminal proceeding."

"The manifold imponderables wtrich enter into the prosecutor's decision to prosec'te

or not to prosecutc makes the choice not readity amenable to judicial superrrision'

Kentanski v. shapiro, 84 Misc .2d lug. l05l (sup. ct, orange co. lg75), .

quoting, Inmates of Attica Correctional Facility v. Rockefeller, 477 F.2d325, 3g0

(2d Cir. 1973I. See also, Johnson v. Boldmaru 24 Misc.2 d sg}(Sup. CL, Tioga Co.

1960); People v. Pettway, 13l Misc.2d 20 (sup. ct., Kings co. l9g5).

Moreover, t*.gtid"g that prosecutor s ae required to ocercise independence

ofjudgne'n! prosect$orial dccisions are shielded with absolute immunity from cMl

lawwits, and *[uJnquestionabtn this immunity applies "q*Uy to decisions to 
'

ptosecutc and to decisions not to prosecute' [DeJose v. New york State Deparment

bf state, 1990 wL 59565 (E.D.N.Y. 1990), aff4 gz3F.2dg45 (2d cir. 1990), cert

denie4 500 U.S. 921 (1991)1. See also, People v. Di Falco, 44 N.y.2d 4g2 (l97g);

whitehurst v. Ikvanagh, 218 A.D.2d366(rd oept. 1996), lv. to appeal dismissed

io p.rt, denied ir p.rt, 88 N.y.2d 873 (1996).

While the District Attorney is an elected offrcial whose activity or inactivity

is ultimately subject to review by the electorate, in light the wide latitude statutorily
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granted to the Judicial Commission in accomplishing its functions and the similarity

of the public policy issues involved, the comparison to a District Attorney

appropriately serves as a guideline in resolving the issue at hand.

Furthermorc, fie conclusion that the Judicial Commission's decision to dismiss

the instant complaint without investigation is not rnrlnerable to a writ ofmandamus

is also srpported by a review of comparable challenges to the decisions of dorney.

disciplinary comminees. In an action where the petitioner sought to compel the First

UeparmentDisciplinary Commitrce to investigate his complaintagainsthis attorney,

United States District Court Judge Weinstein concluded that the Committee,s

decision not to procoed is ore,mpt from qourt rcview because:

*[t]he chief co'nsel is in the same position as a public
, prosecutorrequiredtoexercise'independenceofjudgment'

in deciding how to use the limit€d resounces of ttre office.
Imbler v. pachtnan, 424 U.S. 409, 423 (1976).
Pnosecutors and those holding equivalent office are
immrme from suits seeking to force official action....,
[clouden v. Lieberman, rg92 wL 54320 (E.D.N.Y. 1992)].

Along the same lines, in Schachter v. Deparunental Disciplinary Committe e,2l1

A.D.2d 378 (l'rDept. 1995), appeal dismissed, 86N.Y.2d 836 (1995), thepetitioner

brought an Article 78 petition challenging the Disciplinary Committee's decision to

dismiss his complaint against two attorneys. The First Department dismissed the

petition, holding that "petitioner has not established that [the Committee] failed to
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perform a purely ministeriat act required by lad'.

trn tetms ofthe actual wording ofthe relevant enabling statute, these holdings

are telling because the provision granting the Disciplittary Committee the auttrority

to discipline attorneys does so with broad language (Judiciary Law 590;22I{yCRR

$603.4) and does not specifically permit the dismissal of a complaint on its face, as

is explicitly auttrorized under the provision governing the Judicial Commission

pudiciary Law $4{. Sihilarty, a District Attorney is not expressly granted the

authority to decline to prosecute by the applicable enabling statute, but as set forth

above, does indeed possess such authority [county Law $?00].

fu inter€sting oontrast to the specific deference granted in Judiciary Law $44

to the Judicial Commission in deciding whether to investigate a complaint is the

statute that creates the State Board for Pnofessional Medical Conduct . Rrblic Health

Law $230(l0XaXi) provides that the Board of Medical conduct:

'shall investigate each complaint received regardless ofthe
soutce".

Similarly, Education Law $6510, which governs proceedings involving allegations

of professional misconduct in numerous other professions (includirg dentists,

psychologrSb, veterinarians, engineers, architects, ood public accountants) contains

language requiring some level of investigation. Subdivision l(b) thereof states:
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"b. rnvestigation. The department shall investigate each
complaint which alleges conduct constituting prolssional
misconduct. The results of the investigati,on shall be
referred g the professionar conduct office-r designated uy
the board ofregents.... If such officer decides ttrit there is
not substantial evidence of professional midconduct or that
fu4"r proceedings are not warrante4 no further action
shall be taken."

This mandatory initial investigation is contrary to the explicit discretion granted the

Judicial commission by Judiciary Law $44 [see, Frooks v. Adams ,2r4A.D.2d

615 (2d Dept. l99s)1.

Accordingly, a writ of mandamus is unavailable against the respondent

commission to compel its investigation of the subject complain! and the petition is

therefore dismissed.

This constitutes the decision and judgment of the court.

Dated: September 30, 1999

J.S.C.
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Wil l iams ,  J .P.  ,  Mazzare l l i ,  Lerner ,  Buckley,  Fr ied.man,  J ,J .

22eL u'cha;:.1:l:;: l lopp"ir.anr 
,

pro Se-aga:_nst

New york Stat.e Commission on
. lud ic ia l  Conduct ,

Respondent - Respondent .
Constant ine A.  Speres

,-Tudgment, supreme court, New york county (Edward Lehner,

' J . ) ,  e n t e r e d  o n  o r  a b o u t  s e p t e m b e r  3 0 ,  l g g g ,  w h i c h ,  i n  a

proceeding pursuant to cpLR art icle 7g to compel respondent

Commj-ss ion to  invest igate pet i t ioner  at torney,  s  compla int  o f

jud ic ia l  misconduct ,  granted respondent ,s  mot ion to  d. ismiss the

pet i t ion,  unanimously  af f i rmed,  wi thout  costs .

pet i t ioner  lacks sLanding to  asser t  that ,  under  Judic iary

Law S  44  ( l - ) ,  r esponden t  i s  requ i red  to  i nves t i ga te  a IL  fac ia l l y

mer i tor ious compla ints  of  jud ic ia l  misconduct .  Respondent ,s

determinat ion whether  or  not  a  compla int  on i ts  face lacks mer i t

invol -ves an exerc ise of  d iscret ion that  is  not  amenable to

mandamus  (c f . ,  ,  260  AD2d  694 ,  69g ,  appea l
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d ismissed 93  l f y2d  998,  1v  den ied  94  l i - y2d  753) .

M - 5 7 5 0

Motion seeking leave to inte:rrene and for
other  re l_ated reLief  denied.

THTS CONSTTTU:IES THE DECTSION AND ORDER
oF THE SUPREME COURT? APPELLATE DrvrsroN, rrnsr-oepARTMENT.

ENTERED: NOVEMBER l-6 , 2OOO

in
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Cpxrrn pr Juorcmr, AccouNTABrLrry, nvc.
P.O. hx 69, Gcdney Stdion
Whilc Plains, Ncw Yorh IMhS4M|

EleM Rt flt Sossowa, C.unftnar

BY HAND

March 3,2000

Td (er4)42r-r2M
Fax Q|{ 42L4994

E-I'ffi ju*ehd@dsnl
v6tu

Chief Judge Judith Kaye
Chief Judge of the State ofNew York
230 Park Avenue, Suite 826
New York, New York 10169-0007

RE: l. Meeting your Adminisfrative and Disciplinary
Responsibilities under $$100.3C and D of the Chief Administrator's
Rules Governing Judicial Conducg

2. Designation of a special Inspector General to Investigate
the Comrption oftheNew York State Commission on Judicial Conduct.

Dear Chief Judge Kaye:

This letter calls upon you, as Chief Judge of the State of New Yorh to take steps
to ensure that Supreme Court Justice Stephen G. Crane is demoted from his
position as Administrative Judge ofthe Civil Term of the Manhattan Supreme Court
and thd both he and Acting Supreme Court Justice William A. Wetzel are removed
from the bench and criminally prosecuted.

As set forth in the enclosed copy of CJA's February 23,z[Olletter to Governor
Pataki - to which you are an indicated recipientr - Administative Judge Crane and
Justice Wetzel collusively used their judicial offices to subvert the judicial process
in an important public interest Article 78 proceeding against the New york State
Commission on Judicial Conduct to advance ulterior personal and political goals.
Among these goals: to keep the Commission as the comrpt fagade it is so as to
deprive the public of its entitlement under Article VI, $22 of the New york State
Constitution and Article 2-A of the Judiciary Law to a functioning disciplinary

h $ " q  
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ChiefJudge Judith Kaye Page Two March 3,2000

mechanism against abusive, biased, and dishonest judges - such as Adminishative
Judge Crane and Justice Wetzel.

This letter also calls upon you to appoint a "special Inspector Generat,, to
investigate the Commission on Judicial Conduct - comparable to the newly-
appointed "Special Inspector General for Fiduciary Appointments in the Unified
Court Syst€rn", who you announced in your January tO,lOOO'.Stde of the Judiciary
Address" would "work closely with the Commission on Judicial Conduct, (Exhibit"A', p. l0). It is precisely because the Commission is comrpt that patronage in
judicial appointments - long the subject of faciatty-meritorian judiciJ miscondu"t
complaints, dismissed bythe Commissionwithout investigation- has flourished to
the point where the media call it an..open secret"2.

Designation of a "speoial Inspector General" to investigate the Commission is
essential because public agencies and offrcers having criminal and disciplinary
jurisdiction over the Commission are compromised by disabling conflLts-of-
interest. This is identified by CJA's enclosed February 25, 2000 memorandum-
notice to the New York State Attorney General, the Manhattan District Attorney,
the U.S. Attorney for the Southern District of New Yorlg and the New york State
Ethics commission - to which you are an indicated recipient.

The most salient and frightening fact about the Commission's comrption,
highlighted by CJA's February zl,2homemorandum-notice and particularized in
CJA's Febnrary 23,2W letter, is that in three specific-Article 78 proceedings over
the past five yearg the Commission - whose duty it is to uphold judicial stidards
-- has been the bendrciary of fraudulentjudicial decisions of Supreme Cour/1.[ew
York County, without which it could not have survived the chalienges brought by
complainants whose facially'meritorious judicial misconduct comptairrt-s ttre
Commission had dismissed without irwestigation. Indeed, the Commission had NO
legitimate defense in any of these three proceedings, relying on litigation fraud by"the People's Lawyef', the State Attorney Gene,i,al, who represented the
Commission in flagrant violation of Executive Law $63.13.

the Appellate Dvisions 1d gttrer appropriate authorities", with whom irr" spoia rn poto,
General will also "work closely'', are - like the Commission - dysfunctional and comrpted byconllicts-of-interest.

3 Executive Law $63.1 requires the Attorney General's involvement in litigation to be

#
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Chief Judge Judith Kaye P4ge Three March 3,2000

You are already familiar with ttre fact that the earliest of these three Article Zg
proceedings against the Commission was "thrown" by a fraudulent judicial
decision. Like Governor Pataki, you long 4go received copies of CJA
correspondence describing it and appending cJA's Letter to the Editor,"commission Abandons Investigative Mandate" (Nff,[J, g/14/g5),and two public
interest ds,"A callforconcenedAction" (N'EJ, \lDo/g6,p. 3) and Restraining'Liarc in the courfioom' and on the public poyrott'M, g/271g7,pp. 3-a)a.
cJA's January 7,lggS letter to you - which is Exhibit..E'to cJA,s Fetruary 23,
2000 letter to the Governor5 - referred (at fn. 2) to all thnee published pieces and
appended a copy of "Restmining 'Liarc". This first Article 7g proceeding was
Doris L. kssower v. Commission on Judicial Conduct of the State of Nei yortc
(NY Co. #95-l09l4l), *tluown" by a fraudulentjudiciat decision of Supreme Court
Justice Herman Cahn6.

It may be expected that you would be familiar with the second Article 7g
proceeding "thrown" by afraudulentjudicial deoisiorlMiclaelMantellv. New yo*
snte commission on Judicial conduct (Ny co. #99-10g655). This, because on
October 5, 1999, the New York Law Journal featured a front-page, above-the fold
story about Supreme Court Justice Edward Lehner's decision in that case under the
eyecatching headling "State Commission Can Refuse to Investigate Judge,,.From
that story - and the published decision appearing two days later -you would have

predicatod on "the interests of tlre state". No "state interest" is being served by an Attorney
G€neral wb comrpts the judicial process with defense fraud and misinduct in order to Jefeat
a meritorious claim.

'_ copies are annexed as Exhibits "B-1", "B-2", and *B-3", respectively, to cJA,s
Febnrary 23,2ffiDletter to the Governor.

: CJA's Jarnrary 7, 1998 letter to you - to which we received ro response - sought your
leadership in vindicating the public's rights relating to the Governor's 3udicial appoiitments
pr@ess, to whichyou area participant by virtue of your designation of members oihis judicial
screening committees. It is anrrcxed to our Febru{y 23,2000 letter to the Governor biause it
reflects CJA's 1997 opposition to Judge Crane's candidacy to the Appellate Division, which we
presentod to the First Deparhnent Judicial Screening Commitee - on which your designee Claire
Gutekunst sits (at pp. 2-3).

: Conspicrrcusly, Justice Cahn's decision m|rrrs L. Sassowerv. Commlsstonhas nwer
been printed in the law books - notwithstanding the July 31, 1995 New york Law Journal cited
it as a "decision of interest"-on its front-page, summarized it on it l""ona fr*t+G,'*a
published it in its second section.

I
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Chief Judge Judith Kaye Page Four March 3,2000

had no difficulty recognizing that the decision is legally insupportable - not the
least reason being because it pretends that a judicial misconduct complaint filed
with the Commission by a member of the public is analogous to one initiated by the
Commission. Since the Court of Appeals regularly reviews appeals from the small
handful ofjudges which the Commission subjects to public discipline, you surely
are aware that these two tlpes of complaints are governed by different provisions
of Judiciary Law $44: subdivisions I and 2 - which Justice khner,s decision
purposefully obscures. These different provisions were recogni zdbythe Court of
Appeals in Judicial conduct v. Doe,6l Ny2d 56 (19g4), at 60. such case
followed the court's recognition inMatter ofMcholson. 50 Ny2d 597 (19g0), that
Judiciary Law $44.1 imposes a mandatory investigative duty upon the Commission:

receipt of a
to be facially

at 346-7 (emphasis

Nor would it be surprising ifyou were already familiar with the recent fraudulent
decision of Justice Wetzel in the third Article 78 proceed ing Eleru Ruth fussower,
Cmrdinator of the CenterforJudicial Accotmtability, Inc., acting pro bno ptblico
v. commission on Judicial conduct ofthe snte of New rort (Ny co. #99-lbg55l),
since that decision was cited on the front-p4ge of the February 24,2aooNew york
Law Journal as being "of intered', summarized on the Law Journal,s second fiont-
page, and published in that second section. On its face, the decision departs from
fundamental adjudicative standards - substituting conclusory and dlfamatory
characterizations and innuendo for factual specificity. This includes the two
paragraphs of the decision which rest dismissal of Elena Ruth kssower v.
CommissionT exclusively on Justice Cahn's decision in Doris L. Sassower v.
Commission andJustice Lehner's decision inMichael Mantell v. Commission.

As set forth in cJA's Februry 23,2ooo retter to the Governor (at p.22),the record
before Justice Wetzel in Elena Ruth Sassower v. Commission contained fact-
specific, legally-supported analyses showing that the decisions of Justices Cahn and
Lehner are fraudulents - the accuracy of which was wholly undenied and

' 
- - These two paragraphs are analyzed atpp.20-23 of CJA's February z3,211oletter tothe Governon.

t The 3-page analysis of Justice Cahn's fraudulent judicial decision n Doris L. Sassowerrc
v"J
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undiqputed by the Commission and its defense counsel, the State Attorney General.

A fact-specific, legally-supported analysis of Justice Wetzel's fraudulent judicial
decision in Elena Ruth fussowerv. commission appears at pages ls-2g of cJA,s
February 23,2000letter to the Governor, prefaced by an extensive discussion at
pages 6-14 of Adminisfiative Judge Crane's misconduct, reflecting his complicity
in that decision. In ummary, Adminisfiative Judge Crane, who was self-interested
in the proceeding trvice interfered with random assignment of the case, the second
time to "steer" it to Judge wetzel, who he had reason to know was even more
disqualified than the judge to whom he had first "steered,' the case, who had
recused himself. Thereafter, and in the face of petitioner's written notice to him
that within two weeks of receiving the case, Justice Wetzel was already making
manifest his disqualifying bias and self-interes! Administrative Judle Crane
wilfully ignored the Article 78 petitioner's legitimate request for:

l. the authority for his interference with random assignment;

the basis for "steering" the case to court of claims Judge wetzel,
whose appointive term had expired five months earlieq and for"steering" the case prior thereto to court of claims Judge Ronald
Zweibel, whose appointive term was nearing expiration; and

information as to his awareness of the facts pertaining to Justice
wetzel's disqualification, set forth in petitioner's Decemb er 2,1999
application for Justice wetzel's recusal - a copy of which she sent to
Administrative Judge Crane.

Likewise' Administrdive Judge Crane ignored petitioner's request for a conference
so that arrangements could be made to ensure that the proceeding be..assigned to
a fair and impartial tibunal". This, notwithstanding the record before him showed
that Doris L. fussower v. Commission and Michael Mantell v. Commission had
each been "thrown" by fraudulent decisions of Supreme Court/l.{ew york County
and that petitioner was endeavoring to ensure that Elena Ruth Sassower v.
Commission would not be the third such Article 78 proceeding to be..thrown,,.

3.

v. Commission is annexed as part of Exhibit "A" to petitioner Elena Ruth Sassower,s verified
ryldgr lre l3-page analysis of Justice Lehner'J fraudulent judicial <lecision n Michael
Mantell v. Commissioz is Exhibit *D'to her December 9, 1999 lltter to Justice Wetzel.

r
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Chief Judge Judith Kaye P4ge Six March 3,2000

Administrative Judge Cmnets misfeasance and wilful nonfeasance, as tikervise
the fraudulent judicial decisions of Justices \iletzel, cahn, and Lehner, are
wholly inimical to the goal of your sYear 2000 Program, to (build public trust
and confidence in our justice system', repeatedly emphasized in your January
10' 2000 "State of the Judiciary AddressD @xhibit *Ar', pp. l-2,l0).A justice
system that fails to eject such miscreant judges cannot possibly foster (trust
and confidence' among the pubtic. Nor should it expect to. Indeed, by their
misconduc! these judges knowingly and irreparably harmed the public by-covering
up the comrption of the only state agency empowered to safeguard adherence to
judicial standards of conduc! as welt as the complicity ofNew york's highesrlaw
enforcement officer, the State Attorney General, whose false and decei6rt tactics
in defending the Commission have constituted "the crimes of, inter alia, pegrx1.y,
filing of false instruments, conspiracy, obstruction of justice, and offrcial
misconduct"e.

You twice repeated in your "state of the Judiciary Address', that:

*ttre best way to begin the new millenium isby being honest with the
public and with ourselves about our shortcomings... ,' (Exhibit ..A,',
p. 10, emphasis added, see also, p. l)

The second time, you reinforced the need for action:

'unquestionably, we hove to do everything in our powerto eam the
tust and confidence of the public in the integrity, reliability and
effrcacy of our courts. And there is only one place to begin
improving public perceptions about our courts: by improving the
tealities." (Exhibit "A", atp. lO, emphases added)

In light of such resounding rhetoric, the public has a right to expect that you will at
long last be "honest" about the comtption ofthe Commission on Judicial Conduct, the
reality of which is readily-verifiable from the record of the three most recent Article
proceedings from Supreme CourtA.lew York County. To that end, a copy ofthe record
of Elena Ruth sassower v. commission is herein transmitted, with its

e &e notice of motion to petitiorrcr Elena Ruth Sassower'sJuly 28, 1999 omnibrs motim
and her memorandum of law, pp. 8-9.

nw
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ChidJudgeJudith Ka5re Page Seven March 3,2000

physically-incorporated copies ofttre record in Doris L. Sassower v. Commission
and Michael Mantell v. Commission.

Being'honest with t\gublid' will require you - like the Governor - to put aside your
substantial conflicts of interest, born of your personal and professionai relationships
with innumerable persons implicated in the comrption of the Commissioq or the
beneficiaries of it. These may account for your silence throughout the years in which
cJA's vigorous advocacy alerted you to the commission,s reaairy-verr7aue
comrptioq which you chose not to verify - all the while referring aggrieved mJmbers
ofthe public to the Commission when they turned to you for help against biased and
abusive judges. This includes Vietram War veteran Camou Bey, who irnir" complained
to you about lustice Wetzel @xhibits 

*B-l'- "8-4") andwhosefaciallymeritorious
judicial misconduct complaints against Justice Wetzel the Commission dismissed,
w i thout i nve s ti gati onl o .

Illustrative of these personal and professional relationships which may be presumed
to have detened you from safeguarding the public's right to a Commission on
Judicial conduct which is not a corrupt fagade are those with:

I. cannen cipariclq the only other woman on the court of Appeals,
who, until her 1993 confirmation to the courf was a long-time
member of the commission and whose confirmation cJA opposd
inter alia, because of her participation in the commission's
comrption;

2. court of claims Judge Juanita Bing Newtonrt, a judicial member
of the commission until her appointnnent last year as Deputy chief
Administrative Judge for Justice Initiatives and whose 1996
reappointment and confirmation to the court of claims cJA
opposed by reason of her invorvement in the commission's
comrption, including her failure to take corrective steps in the face
of knowledge that the commission was the beneficiary of Justice
Cahn's fraudulent decision; and

::- &e pp.29-30 of CJA's February 23,zoooletter to the Governor and Exhibits ..J-1,, -"J-8" thereto.

ll Judge Newton is cited in your "state of the Judiciary Address,, (Exhibit..A,,, p. 2).

r



Chief Judge Judith Kaye Page Eight March 3, 2000

3. Albert Rosenblatf your newest court of Appeals colleague, who,
while ajustice of the Appellate Divisioq second Departmenl was
the beneficiary of the commission's comrpt dismissals, without
neasons, of three facially-meritorious judicial misconduct
complaints a,gailst him, thereafter chailenged in Dons L fussower
v. commission", Ndwhq following his Sen*e confirmation to the
court of Appeals, was the beneficiary ofthe commission,s comrpt
dismissal, without reasons, of an october 6, l99g focialty-
me ritorious judicial misconduct complaint against him basd, inter
alia, on his likely perjury on his publicly-inaccessible application
for the court of Appeals, thereafter challenged in Elena Ruth
fussower v. Commissionl 3 .

Of course, also accounting for your silence and inaction on the nrbject of the
Commission's comrption may be the fact that a Chief Judge, too, is ruUlr.t to the
Commission's disciplinary jurisdiction. As such, you have your own self-interest that
the Commission continue its pattern and practice of "dumping!'facially-meritorious
complaints against high-ranking; politically-connected judgeg which the cases of Doris
L- fussa+'er v. Commission and Eleru Ruth Sassa+ter v. Commission.expressly
challenged. That would make it less likely to investigat efaciatly-meritorious judicial
misconduct complaints aginst you and your fellow high-ranking colleagues. Certainty,
based upon the record herewith transmitted , afrcially-meritorioz,s judtial misconduct
complaint might reasonably be filed against you should you fail and refuse to discharge
your mandatory administrative and disciplinary responsibilities under $$100.3C and D
of the Chief Administrator's Rules Governing Judicial Conduct. pursuant to
$100.3D(1),

"A judge who receives information indicating a substantial
likelihood that anotherjudge has committed a substantial violation
of this Part shall take appropriate action." (emphasis added)

': 
- These tfuefaciallynnrttorious yrdrcial misconduct complaints, dated Septenrber 19,

1994, october 26,1994, and Deceurber s,lgg4,are Exhibits "G', ..r', and..J,',,.rp"atvary, ro
Doris L. Sassower's verified petition.

Tlrcfaciatly-neritorious Octob€r 6, 1998 judicial misconduct complaint is Exhibit ..C"
to Elena Ruth Sassower's verified petition.

J
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The transmitted record n Eleno Ruth Sassower v. Commissionprovides much more
than *information indicating a sr.rbstantial likelihood". It presents incontroverti ble proof
ofjudicial misconduct by Administrative Judge Crane and Justice Wetzel so serious andfar-reaching as to require you to take steps to secure their removal from office andcriminal prosecution. Beyond that, it also presents incontrove rtible proofof defensefraud by the Attorney General on behalf of the Commission so serious and far-reaching
as to trigger your'Disciplinary responsibilities" under $100.3D(2) to .take .ppropriu,"
action" against them 

_- much as it triggered the "iisciplinary responsibilities,, ofAdministrative Judge crane and wetzel - which they ignored.

without forceful "action" by you, such as appointnent of a ..Special Inspec,tor
General" to investigate the readily-verifiable comtption of the Commissior, on
Judicial Conduct- including the defense fraud of its attomey, the Attorney General,
to defeat legitimate citizen challengeg as well as the fraudulent judicial decisions
of Supreme Courill'lew York County of which it is a knowing beneficiary -- the
public will have ample reason to distrust not only..our justice system,,, but you,
own fitness forthe pre-eminent judicial position of Chief Judge ofNew york dtate.

Yogls for a qualif judiciary,
Sfz--za €<Z-S

Chief Judge Judith Kaye

Enclosures

PageNine March 3,2000

ELENA RUTH SASSOWER, Coordinator
Center for Judicial Accountability, Inc. (CJA)

Administrative Judge Stephen G. Crane
Justice William A. Wetzel
Governor George Pataki
New York State Commission on Judicial Conduct
New York State Attomey General Spitzer
Disfrict Attorney, New york County
U.S. Attorney, Southern District of New york
New York State Ethics Commission
U.S. Attorney, Eastern District of New york
Association of the Bar of the City of New york
Patricia salkin, Director, Government Law center/Albany Law School
Former Bronx Surrogate Bertram R. Gelfand
Media
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1' Petitioner'sNotice ofRight to Seek Interventioq Notice ofPetitioq and Verified petition (April
22, lggg)

2' Attorney G.1gI fry|tiol (carolyn caimes olson) in support ofRespondent's Application
Pursuant to cpLR 93012(d) (May t7, t99g)

3. Attorney General's Dismissal Motion (May 24,lggg),consisting of:
(a) Notice ofMotiou with Affirmation of Assistant Attorney General Mchael Kennedy

and Affdavit of Albert Lawrence, Clerk of the Corunission on Judicial Conduct;

(b) Memorandum of Law in Support of Motion to Dismiss, signed by fusistant
Attorney General Carolyn Cairns Olson

4. Petitioner's Omnibus Motion (July 2g, 1999), consisting of:
(a) Notice ofMotion" with Affdavit ofPetitioner and Affdavit ofDoris L. Sassower

CJA'sDirector; 
' -----"-:'

(b) Memorandum oflaw in Opposition to Respondent's Dsmissal Motion & in Support
- of Petitioner's Motion for Disqualification of the Attorney General, Sanctions, a

Default Judgment, and Other Relief
[wfi free-standing File Folder l: Doris L. fussower v. Commission(Ny Co. #95-l0gl4l)]

[see inventory of other free-standing File Folders, annexed to petitioner's Affidavit]

5. Attorney General's Reply Memorandum in Further Support of a Motion to Dismiss and in
Opposition to Petitioner's Motion for *Omnibus Relief', signed by Assistant Attorney General
Carolyn Cairns Olson (August 13, 1999)

6. Petitioner's Papers in Reply and in Further Support of her Omnibus Motion (September 24,
1999), consisting of:

(a) Petitioner's Reply Affidavit
(b) Petitioner's Reply Memorandum oflaw

7. Petitioner's November 5, lgggletter to Acting Supreme Court fustice Barbara Kapnick

8. Petitioner's December 2,lW letter to Acting Supreme Court fustice Wlliam Wetzel

9- Petitioner's December 2,lggg letter to Administrative Judge Stephen Crane

10. Petitioner's December 9, lggg letter to Acting Supreme Court Justice William Wetzel
lwith fileMantell v. Commission (Ny Co. #99-108655)l

I l. Petitioner's December 17,lggg letter to Acting Supreme Court Justice William Wetzel

12. Decision/Order of Acting Supreme Court Justice William Wetzel, dated January 31, 2000

f'
l-
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l . Doris L' Sassower's Article 78 Petitiorl with Notice of Petition and Notice of Right to SeekIntervention (April 10, 1995) ;..

Doris L' Sassower's onder to Show Cause for Preliminary Injunctiorq Default (May I l, 1995)

Attorney General's Affidavit in Opposition to Preliminary Injunction (May 22,lggs)

Attorney General's Dismissal Motion (May 30, 1995)

Doris L' sassower's Affidavit in opposltion to Dismissal Motion and in Further Support ofVerified Petitioru Motion for Injunotion and Default, and for Sanctions (June g, 1995)

Doris L' Sassower's Memorandum of Law in Opposition to Dismissal Motion and in FurtherSupport of verified Petitiorq Motion for Injunction and Default, and for Sanctions (June g,lees)

Doris L. Sassower's Notice to Furnish Record to the Court purzuant to CpLR $$409,7804(e), urd22t4(c) (June9, 1995)

Doris L. Sassower's Affidavit in support of proposed Intervenors (June 9, 1995)

Supreme court Memorandum Decisior\ per Herman cahn (July 13, 1995)

2.

3 .

4.

5.

6.

7.

8.

9.

4
t.
J

t copy of recud strbmited as one of the fee-standing file folden substantiating Elena Ruth sassower,s July28' 1999 omnibus motion for disqualification of attomei general, sanctions, etc. in Elena Ruth sassower v.Commission (NY Co. #99-10355 t).



-oRYz Whael Mantell v. New York State Commission on rudiciat Condrrtt(NY Co. #99-r0865s)

l- Petitioner's Notice of Petition and Verified Petition, dated April22,1999

2. Attorney General's May 14, lggg letter

3. Signed stipulation extending time, dated May 14,1999

4' Attorney General's Notice of Cross-Motion to Dismiss the Petition, dated June 3, 1999

5' Attorney General's Memorandum of Law in Support of the Cross-Motion to Dismiss the
Petition, dated June 3, 1999

6. Petitioner's June 15, 1999 letter

7. Signed stipulation extending time, dated June 15, 1999

8. Petitioner's Amended petition, dated June 15, 1999

9' Attorney General's Notice of Cross-Motion to Dismiss the Amended petition, dated June
23, l99g

l0' Attorney General's Memorandum of Law in Support of the Cross-Motion to Dismiss the
Amended Petition, dated June 23, 1999

I l. Petitioner's Reply Affrdavit, dated July 14, 1999

12. Petitioner's Memorandum of Law, served July 14, 1999

13' Decision & Judgment of Supreme Court Justice Edw{rd H. Lehner, dated September 30,
t999

14. short-Form order of rustice Lehner, dated September 30, 1999

>--*
)} 

' copy of record submitted with Elena Ruth Sassower's Decemkr 9,lggg letter to Acting supreme court ::Justice William Wetzel in Elena Ruth Sassower v. Commissioz (Ny Co. #99-l0g55l) :
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CEnrEn fu lvotcrAl AccouNfABILITy, rNc.

(914) 42't-1200. Fax (914) 694€554
E-Mail: pobono @ delphi.com

Box 69, Gedney Stration
lilhite Plains, New york tO6O5

By Priority Mail

Decenber 15, L995

Assembly Judiciary Committee
L . O . B .  R o o m  8 3 L
Empire State Plaza
Albany, New York L2248

ATI: Patricia Gorman, Counsel

Dear Pat:

Time moves faster than r do. Ever since our meeting in Albany on
october 24t,}r, I have been meaning to write a note of thankJ toyou and Joanne Barker, counsel to the Assenrbly .fudiciaiy
Committee, to Anthony Profaci, associate counsel or tne a"""rfii,
Judiciary committee, to Joan Byarin, counsel to chairvomair
Weinstein, and to Josh Ehrlich, counsel to the Assenbly ni""ti""
Law comnittee, for the two hours time each of you gave us to
d iscuss  cJA t  s  recommendat ions  fo r  i rnpera t ive t i - requ i red
legislative action.

I did.telephone Joan Byalin on october 26th and conveyed our
appreciation. r hope it lttas passed on to chairwoman we-instein
and to the counsel present at the october 24th meeting.

we trrrst you have now had suffl-cient time to review the
documents we suppried the Assernbry Judiciary cornrnigl"" and to
verify their extraordinary significance. ThiJ includes the court
papers in our Article 7g proceeding against the New york stat,e
Commission on Judicial Conductl--and oui related correspondence.

By your review of Point Ir of our Mernorandum of taw2--detailed
yith legislative_ listory- and caselaw--there should be no question
but that the self-promulgated rule of the Comrnission (zz NycRR
s7ooo.3) is,  on i ts face, i r reconci lable wi th the statute
def  in ing  the  comrn iss io l  t : .  .d r ty  to  inves t iga te  fac ia l ry
meritorious complaints (.fudiciary Law, S44. j-) and with tha
constitutional arnendments based thereon. For liour convenience,
copies of the rule and statutory and constituiional provisions
are annexed hereto as Exhibits i lA_lrr , ,rA_2r, , aia [A_3r,
respectively.

papers in the Art icle
designated herein by

of  Transmi t ta l .

s

L For ease of reference, the court
78 proceeding against the Conmission are
the numbers assigned them by our Inventory

2 See Doc.  6  ,  pp.  t -O- t -Z .

&, 
ceg tt
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Pat Gorman, Esq. Page Two

lloreover, you should now be convinced t_hat the supreme court, sdecis ion of  d isnissal ,  just i fy i " ;  
- -S^9o.3t  

. . .  orr i l t " r , ,__by an
ii"nffi;lf"orff" 

advanced bv fn" 
' 

cornmissi;Es parpabry

The def initl-ons section of s Tooo . 1 (Exhibit rrA-1'r ) , which thecourt itserf. quotes in its aecisioriS,_ ugries-- itJ craim thattrinit iar review--and inguirytr is suusurnea wi-tnli ' investigationtr.such definitions sectioin expressry aistinju-isrres iilitiur reviewand inquirytr from rinvestigation;d

Even more inportantry, the courtrs aforesaid su-a sponte argunent,wh i  ch i t  pretends to be th;  
-connisEoff i= 

_ 
.  correct  t  linterpret[atibnln of the statute and constitution, does NorItrNGto reconcire. . .s7ooo.3. ,  ar  ,or" i i i " " ,  

- r i t t t  
Judic iary r ,aw, s44.1(Exh ib i t  r rA-2 ' ) .  Th is  C because 'szooo_.3  - (Exh ib i€  rA_1r )  usesthe discretionary 

-"t"y" rangruage i; reration lo 
-rotn 

rinitiarreview and inquiryr' . arid "inv6stigationul:iin]J'ueioaT-lrc 
NETTHER.Additionalry, er gug, 5zooo.i f ixes re guj""l ir" standard bywhich the conmission is ieq,rired t" a" "rrvth.in!-;itir-" compraint_-be it rrreview q$ in$lify'r or "investigl"ti;rr1,.'---iii= 

contrastsirreconcilably with ,rudiciiry- Law S44.r., 
-wtrich 

,r=""-in" mandatorytrshallr for investigation or "orlr.i,ri= not determrned by theCommission to facially lack nerit.

Decenber 15, 1995

and inquirytr Ls

3 The supreme court decision does not quote the entiredefinition of. rinvestigationr,, set torin inlZ-OO=o-.1-(-j ) . Onrittedfron the decision is tne specificatGn of wnat ,,iivestigationtr
includes- The onitted text reads as forrows:

j'-11_ilyestigation inctudes the exanination ofwr -Enesses  under  oa th  .o r  a f f i r rna l i on ,
requiring the production 

9f foo*=,--r""ords,
documents or,  other eviaenc" 

--  
in" l  theconmission or its staff may deem relevant ornater ia l  to an invest i -gat ion;  
- - ; ;  

theexamination under oath or a-rri-rrna[i"n--"r thejudqre invorved before the cornrnission- or anyof its members. rl

4
conducted

r r  i n t e n d e d  t o  a i d  t h e  c o m m i s s  i o n  i ndetermininq rh,"tlt"r ", ""q.t"
investigation@dded) .

Acco-rdin9ly, the rr init ial review
by the rrcornmission staffr and is

f
s3



As to the issue of the constitutionatlty_:l_ql9o9.g, 
€_epplied,your review of the papers shourd nave persua-ded you that suchinportant issue -w1s lqiarely uetore- trr--e 

-court5--coirtrary 
to thesuprene court's bard rEpreseirtation-th; it was not.

FLnallyr lrl€ extrrect you have also conf i rmed that t\" threshordissues which tht supi"r" 
-court.was_ 

r;q"i;;J-t".'."'Ji"ircate beforeit courd grant the conmission I s aismissar notiori *r" entirervignored by it- Those threshord i"su""--rurry deveroped in thar e c o r d b e f o r e t h e S u p r e m e C o u r t - - i n c I u d e d t r , " - @
default of the con-nission 

- -on 
il;i;i; 

-cl=r,a,fft_ 
and theuncontroverted showing that !h-e cgnrnission I s disrnir="r motion wasinsufficient, 

,+ a nattgr or tawT:---T;i" is o*r"f-.,ia beyond theconflict of intEieEGueJ arrectini the at€orr,"v Generar I srepresentation of the commission, rhl;it lre made the subject ofrepeated objection to the court,8.'

Pat Gorman, Esq. Page Three December 15, L995

you should have now
of  d ismissal  is  a

Consequeltllr 
. ,confirred thlt- .trrE- sffie court I s decision

since none of these pubric agencies and offices have taken stepsto vacate for fraud the supreme courtrs d^ecision of dismissar--which was pointed out as tri"i" 
-a"tt; 

ao9--it ,ro, 
-r"ll= 

to theAssembry Judiciary to take, action io 
-protect 

the public. As afirst priority, the Assetrr{ Judiciary 
-conmitt"" 

,rrji reguire thecommission on iludicial conlduct to .td-r""= the specific issuesraised herein as to the farse .rrd f""udurent lFtu." of theSupreme Courtrs decision.

rrouqr upo4 une publ.ic__and is known to beon Judicial Conducd the State attorney
Ethics Comnission, who have each rccairrarrrurrr\,- r_u&rtrrsEilon, WnO flavg gaCh fgCeiVgdcomnunications from us on that 

-="uJ"It
I r g n  

)  .

5 See Doc.  1 :  Not ice of  pet i t ion:  (a)  (b)  (c) ;  Ar t ic le  ZgPetition: ll NTNETEENTH, TwENTrETrr, rwnHrv-i.rhbr,' 
-rirnNTy-s'coND,

TWENTY-THrRD, TWENTY-FOdNIN, rWrNri-rirtH, rWNNri-SrXTH, TWENTY-SEVENTH' TWENTY-ErGHTH, rwgNry-Nrllrf, 
-THrRTY-THrRD,,,wHEREFoRErl

c l a u s e :  ( a ) ,  ( b ) ,  ( c )  .

6 see po". 2 | Aff . of Dr,s in support of DefaultJudgrment;  Doc. 5,  t � I2-3,  7,  Doc. 6,  pt  L_2.
7  See Doc.  6 ,  pp .  2 -g .
8 see Doc. 2z DLs afj. _in support of Default Judgrment,I l9 ,  L4 ,  Ex .  rBn there to ,  p .  3 ;  Doc .  s ] -11 fo ,  so_4
9 See Exh ib i t  rDr r ,  p .  6 i  Exh ib i t  rEr f  .

F
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Exhibit "n" to Petitioner's Decembe r 9,1999letter to Justice wetzel lg2l-3g41

Michael Mantell v. fWS Co t(Ny Co. #99-10s6SS)

The Decision Omits the
Papers Before the Court

Procedural History of the proceeding & the
Page I

I. The Decision Obliterates the Critical Arguments Presented by the
Papers before the court, including Mr. Mantell,s Arguments thtrt the
Key Issue to be Determined wqs the "Facial 

Merit" of the
Allegations of his Judicial Misconduct complaint, Dismissed 6y tne
commission without Investigation, and, Based Thereon,- ni,
Enfitlement to Rerief under cpLR 57s03(3), in addition to cpLR
s78oi(r)

il1.

v.

The Decision's Claim that the commission Has Discltion as to
whether to Investigate Judicial Misconduct complaints is Not Based
on any Examination of thlt plain l"anguage ofJudiciary lav) 544.1, itsLegislative History, or caselaw pefiaining Thereto, 6ut Rei* on the
Court's own Sua Sponte and Demonstrabty Fraudulent

Argument page S

The Court's Analogt of the commission to a public prosecutor whose
Discretionary Prosecatorial Decisions are Not subject to Judicial
*n:ty it unsupporled by any Legat Authority and,- Additionaily, is
Belied by Judiciary Law 544.1 and Judicial IntLrpretation
Thereof ... page 9

The Decision's claim that Judicial chattenges to Attorney
Disciplinary committee Dismissals of Attohey Misconduct
c_omplaints support the [Jnavailability of Mandamui to Review the
commission's Dismissals of Judicial Misconduct complaints ls
Belied by the cited Judiciol challenges and, Most Importaitty, by the
Attorney Disciplinary Law page lI

The Decision's sua sTonte com_parison of Judiciary lnw $44.1 toother statutes is l*elevant and conspicuolsly oevo{a of Inirpretive
Caselaw ... ..:... ...... nige tZ

)

n

4< o.> "
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Michoel Mantell u NYS Commission on fudicisl Conduct(Ny Co. #99-10s6ss)
Justice Edward H. Lehner (september 30, 1999)

I The Decision omi* the procedural History of the proceeding
& the Papers Before the Court

The decision does not recite the procedurar history of the case before
Justice Lehner, including the papers before him. Most conspicuously,
it does not identify that Mr. Mantell superseded his Verified petition
with an Amended verified petition. Indeed, the decision,s solereference to either document is an a,'uiguou, reference in itspenultimate paragraph "the petition is thereforJdismissed,, (at p. 9).

Instead, the decision begins as if in the middle of some other
discussion, referring to "this motion" (at p. l), which is not ia"rtii,"J
either as to whose it is or what it seeks. Ii is unclear whether it is Mr.
Mantell's verified petitionl or his Amended verified petition, orwhether it is the_ Attorney General's ..cross-Motion 

to Dismiss the
Petition" or his "cross-Motion 

to Dismiss the Amended petition,,.

CPLR $2219(a) requires that an order determining a motion ..recite thepapers used on the motion". Justice Lehner's single short-form ordeipertaining to this proceeding recites no papers, 
-notwithstanaing 

theform order contains a pre-printed section-as to the ..paperr...r"ia 
on

this motion". This pre-printed section has been left completely blanlq
€rs likewise, the pre-printed rine inquiring as to what the decided motion
is "tolfor". The only identificatlon in trre short-form order of themotion "decided in accordance with [the] accompanying -e-orarrdu-
decision" is its return date of *s/zi/gg; 

and its -otiJn *qu"n"" oi"001".

ft thus appears from the short-form order that the motion being decided
is the verified petition, whose Notice of petition set a vray 2s, lggg
return date. However, by stipulation between the parties, occasioned
by the Altorney. General's request for additional iime, Mr. Mantell
consented to a stipulation adjourning the Article 7g proceeding .,for alrpurposes until June 23, 1999-. such date was then reflecte-<l on the

t See Official..Court 
lo1"r, Supreme Cour! Ny County, Chapter 9"operating statement":-B(l) Judge-"nL in Speciar'proc"Ji"gr. ..In specialproceedings..the proceeding is the motion. . .,'
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Attorney General's June 7, 1999 .Notice 
of cross-Motion to Dismissthe Petition", consisting of a Notice, tut..or*oum of Law, but nosupporting affrdli!._ Thereafter, on June ts, tgg9, rdr. Manteil servedhis Amended verified petitioni, u""orpanied by a request for theAttorney General's consent to an encrosed stipultiinlo further adjournthe return date to Jury 15, rg9g. The stipuiatioi was signed and theAttorney General's June 23, 1999 *cross-Motioi 

to Dismiss theAmended petition", again with no supporting affrdavit, was noticed fora July 15, 1999 return date. Mr. Manieil th-ereafter iri"a ,"pty papers,consisting of a July 14, lggg Reply Affidavit -a-rur".orandum ofLaw.

A review of the documents in the court fire does not reveat the AttorneyGeneral's June 7, 1999 "cross-Motion 
to Di;i;;-th-e petition,,. Thismay not have been fired in view of the Attorney c.i"ra,, ,up"rr"aingJune 23' 1999 "cross-Motion 

to Dismiss the AmendeJpetition,,, whichis in the court fire. The pre-printed short-fil;;; which provides"Yes" and 'T.{o" boxes-to gignify whether the decidld motion has a"cross-motion", 
has neither box checked.

n The Decision obriterates the_critica.r Argumenb presented bythe papers before the Court, i*iai"g Ar. Mantcll,sArgumen*_ tltg! the Key Issue to be Deirmined was the"Faciar Merit"_o! the Ancgotians of his t"iiiot L[isconduct
comprainr Dismissed 

-by 
th; comnission wirhoutInvestigatiou and, Based Thereo4 nx n"iit"^nt to Reriefander CPLR 57503(3), in addition to CpLR giaOS\l

In addition to obliterating the identity of the papers in the record, thedecision obliterates.the^Lguments presented by those papers. Thisincludes Mr. Manteil's foremost argument that i.it wourd be pointlessfor the court to rule in this Article-zs proceeding; *inout examiningthe facial sufiiciency of-the allegations oi rrir".;"iiJiu .ir"onductcomplaint, dismissed by the commission * pr"r".*" ..no indicationof judicial misconduct upon which to base an iniestigation,,. Aspointed out in Mr. Mantell;s Memorandum of Law (;;; l_2), as well
T in .his Reptv ̂Affidavit (1T1t7-8), the Attorn"i-6ln"rut, zN thecommission's "defender in this case;', totaily ignored the surficiency ofthose allegations in his "cross-motion,, 

to airriirr. VJ; in addition tonot identifuing Mr. Manteil's argument thal th9.,"airp"La sufiiciencyof his complaint's alregations is the qivotar .ii"g i" i" made, JusticeLehner makes no such ruring in his decision. iil:r,l;;"rse ruling on

{
w

' Mr. Mantell did not serve a new Notice of Motion with a new returndate for his Amended Verified petition.

, 323



their suffrciency would necessarily expose that the commission,s
determination that the allegations present ..no indication of judicial
misconduct" is not only "affected 

by an error of law,,, is ..arbitrary 
andcapricious", and an "abuse of discretion,, - entitring Mr. Mantell torelief- but an affront to human intelligence. 

- '--o

It was Mr. Mantell's Amended verified petition (J[8) which soughtrelief on these three grounds, in addition to the ,i,iiL ground in theverified petition, which had been limited to ..failure To perform a dutyenjoined upon it by laf'(![g). This fact:,1u: 
:.e;.rsly pointed out byMr. Mantell's Repry Affrdavit (at ll2), with his tut".or*oum of Law

Q__Q r{eltifying tlrl_g:ry_four grounds represent ,hu'"ng., underCPLR 97803(3) and CpLR $7803(t.

The decision's closest reference to cpLR $7g03 is its generar statement
that "petitioner 

commenced this Article zdpro.e"dingll.r.ing a writ ofmandamus directing the respondent to conduct an iivestigation of hiscomplaint" (d p. 2). The decision suppries no specifics as to the basisupon which Mr' Mantell was seeking a writ of mandamus. Nor does itdiscuss the legal standard governing relief under the never referred tosubdivisions (l) and (3) of cpLR lzaor, also not referred to. This,
notwithstanding their clear relevance to what the first sentence of thedecision purports to be "the central issue on this motion,, to iii,"whether a writ of mandamus is available to ,"quir" ihut ,"rpond.ni
New York State commission on Judicial conduct investiiate anattorney's complaint in which he charges that a particular New york
city criminal court judge viorated the standard, oi;uoiriar conduct
during a court hearing.,'

This concealment of the subsections of cpLR $7g03 and the legal
stanfards relating thereto reflect Justice LehnJr's knowledge tf,atdisclosing them would reveal that the commission was without anylegitimate defense to Mr. Mantell,s challenge. 

- 
Justice Lehner,s

knowledge can be presumed from the record beiore him, showing theutter inability of the Attorney General to construct "oh"r.n, argumentin Points I and rI of his Memorandum of Law in ,uppo.t of his ..cross-
Motion to Dismiss the Amended petition". point I was entitled"commission's 

Decision to Dismiss petitioner's complaint w€N
I"i,h.":. fblo?qy, Capricious nor Contrary to Law La Snould beupheld".' Point II was entitled "A proleeding in th" Natu." of

i . In Point I (pp.. +-!), th9' Attorney Generar reviewed, at rength, caserawfolthe general legal principle that a dete-rmination of uo ua.inltrative body orofftcer will not be deemed arbitrary and capricious if there i. u.tio*r basis forit. That done, he concluded with alingle final paragraph lp r-. u_il,which offered
9
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Mandamus is Inappropriate Because It Seeks to compel a purely
Discretionary Act".a

The decision entirely ignores points I and rI of the Attorney GeneraPs
aforesaid Memorandum of Law, as well as Mr. Mantell;s response

judicial misconduct". Instead, the Attorney ceoirat immediately shifted toarguing that the commission did not 'fail[ 
p-pffi1" a duty .nloinro "p- ii uylaw" when it refused to investigate l"Ir. IMantell's co.opiaini. For this, theAttgrn:y General quotd verbatim, Judiciary raw gcc.i(a) and o), *iinouianaly-rng or discussing -either part br,rt underlining suuaivision"lu; ..tL;

commission may dismiss the complaint if it determines-that Gcomplaint on itsface lacks merit...". Then, wit[out claiming that *no inJication orpacial
miscorrduct" is equivalent to 'bn its face lacks merit", or showing ,ffi tlr;specific allegations of Mr._Mantell's complaint fell into either *t"gory, he rested
on a bald assertion' "The Commission clearly acted within its statutory authority
wlyn-|t$smissed petitioner's complaint, determining 'that,ft*. i. no indication
ofjudicial misconduct upon which to base an investi-gation." consequently, theconcluding sentence of his point I that "the commiision's determination...was
rationally base4 and neither arbitrary, capricious, no, *n rury to law,, wascompletely devoid of evidentiary support foi even one of these three grornds, letalone all three.

p.r the general legal principle that -andamus is inappropriate where-a purely
discretionary act is sought to be compelled. How."#rt. pir.Lnt o no caselaw
thowing that Judiciary Law $44.1, in fact, *nf.r, iiscretion upon tt.
Commission to dismiss complaints. Nor did he piesent any analysis or discussion
of Judiciary L.aw $44.1. Rather, the Ataorney General ig"i" i""t"d, verbatim,
944.1 (a) and (b), again underlining (b): '.ihe commisiion may dismiss thecomplaint if it determines that the complaint on its face lacks merii... ". This hefollowed with a verbatim quote of zz l.tycRR $2000.3 without
acknowledging, let alone reconciling, its facially-obvious" inconsirt.n"y *itt,
Judiciary L,aw ga4.l(b) in pgrmitting the commission to dismiss " *-pr"ini
with no requirement ttrat it first be determined to lack merit on its fac€. TheAttorney General then summed up with two conclusory sentences that the"statutory language" gives the commission discretion * to whether to
Iry:r|g"tg a complaint, which cannot be compelled by manaa-us - an assertion
belied by Judiciary law g44.1 - the statuto.y i*guug. ut irr*, *rrich he had notanalyzed or discussed. He then finisheo- uy speJirying that mandamus wasunavailable to compel investigation of Mr. Manteltl,s comi'taint. In fac! ttris was
yttur,, there having been no claim by the Auorney Generar ttrat thecommission's determination that his complaint presentt .rno indication ofjudicial misconduct" was s;monymous with *on it" iu." lacks merit" - which, inorder to -have probative value would have to have been in affidavit form _ andthere being no showing that ttre alregations of the co.ptuiJ-*ere lacking inmerit on their face.

neither facts nor law to show a rational basis for the Commission's determination
P, ry l4antell's judicial misconduct complaint presented .io indication of

J-
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thereto in his Repry Memorandum of Lawj while nevertheless
purporting to determine the "central issue" as to the availability ofmandamus. In determining this "central issue,,, the decision *t otty
omits anything reflecting Mr. Mantell's cpLR $7803(,) chailengg rowit, that the commission's determination is ..ahected* 

6y * ..io, orla#', "arbitrary and capricious" and "an abuse of discretion" - *hi"i,
along with his Amended verified petition raising thut challe'ge _ isnever mentioned. Instead, the decision exclusivJy focuses on cpLR
$7803(l), "failure to.perform a duty enjoined upon it by raw,'- which,by holding that the commission has discretion to investigate
complaints, it impliedly rejects.

nI. The Decision's craim that the conmission Has Discretion as
to whether to Investigate Judicisr Misconduct comprainr i
Not Based on any Examination of the plain toigoog" oy
Judiciary Law $44.1, its Legislntive History, or Caselow
Pernkkg Thereto, but Rests on the court,s iw, suo sponte
and Demonstably Fraudulent Argument

The decision purports (at p. 3) that "lased on the express wording of
the goveming law, the Judicial commission's action, ul irru" here were
within its authority". The inference is that the..go.,,e*ing laf' bein!
referred to is Judiciary Law $44.1 since the declsion has just quoted
subdivisions (a) and (b) thereof. Yet, nowhere does the decision

t Mr. IMantell's Memorandum of law characterized the AttonreyGeneral's Point I *-'h"tg1:o a string of legal prutitoa.r-interspersed with
:id95 o-f pthority fromvhich these platitudei *.r, lifted. Iimay just as wellbeen lifted from a textbook" (at p. g). He also analyzed tn. .*., presented bythe Attorney General to show ttrat tttey supported his entitlement to relief andthat, by contrast to the reasoned daerminahb* of udminil*iiu, .grn"ies andoffrcers being judicialy reviewed therein, the commissio' Lo provided noreasoning to support its determination that his complaint pt r"rt.a ..no indicationofjudicial misconduct". That the determinati"" ;; ;"6fiy'r,,e.rorraole wasdemonstrated by Mr. Mantell in rhe first point of his Gtrilorandum (pp. 4-8), showing that the {l"gtiop.of his judicial 'nir"onJij "o-iruin constitutedviolations of standards of judicial condu"t - recognized bv the commission inprior decisions.

In response to the_Attorney General's Point II, Mr. Mantell observed thatifthe availability of mandamus was guided by-qe intrrprt"ti* orluai"iury tu*
$44' 1, the term "shall" in the statute-mandated ttre Commisrion , investigation ofallegations of "misconduct in office" and that 'hs the e*act *oiding of the statuteindicates" it *was not the intention of the r.girr"t". 

-i,. 
creating thecommission" to give it discretion as to wheth., i" l*otigate complaintsalleging judicial misconduct.

0
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actually state that the dismissal of Mr. Mantell's complaint is within the
Commission's authority under Judiciary Law $44.1.

Like the Attomey General's dismissat ..cross-motion,,, 
the decision

contains no analysir_o{F" prain ranguage of Judiciary Law g44 l. Nor
does it contain any finding that in dGmissing Mr. Mandell's lomplaint,
without investigation, the Commission made the determination
expressly required by.subdivision (b), to wit, that the complaint..lacks
merit on its face". This wourd have required the court to conclude that
the phrase "no indication of judicial miscondu"r', upp"*ing in thecommission's letter notifying Mr. Mantelr of *re dismissal of his
complaint, was equivalent to "on its face lacks merit". The decision
does not do this - any more than the Attorney General did this in his
dismissal "cross-motion".

Instead, Justice T,ehner emtarks upon a sua sponte a^rgument, not
advanced by the Attorney General, that because the commission has
discretion to investigate complaints filed by its administrator, it also
has discretion to investigate complaints received from outsia" ,our""r,
such as Mr. Mandell.

To advance this sua sponte argument, Justice Lehner conceals that adifferent "governing 
!au/' applies to administrator's complaints, which

is deemed "filed- with the commission, as opposed to a complaint
from an outside source, which is deemed to u" ..received,,. 

Justice
Lehner's knowledge of these distinct statutory provisions and the
different phraseology may be presumed from hi, 

^"*"".pting 
of New

York state commission on Judicial conduct v. Doe,6l Ny2d 56(1984) twice in his decision (p.2,3). His second "*r".pi, that..filing of
a complaint...triggers the commission's authority to commence an
investigation into the alleged proprieties" is in trvl respects selective.
Firstly, it omits the immediately preceding sentence oi tt ut court ofAppeals decision, expressly distinguishing ruaidary Law $44.1 aspertaining to a complaint received by the commission ..f.o- i citizen,
and Judiciary Law 544.2 as pertaining to ..a complaint on its own
motion", filed by its administrator. secondly, it omits the words from
commission v. Doe im^mediately preceding ;fiting oir"o-praint,, to
ytit, 

"i! is the receipt of' - which relate to a complaint undei Judiciary
Law 944.1. Havin_s 

_omitted this phraseology for a complaint under
Judiciary Law $44.1, Justice Lehner is able to-make a statement that is
Jrue for Judiciary Law 944.2, but not g44.1 that..it does not require aninvestigation to take place." This would have been ourriou, had Justice
Lehner identified subdivisions (l) and (2) of Judiciary Law g44 _ and
compared them.

S
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A comparison of Judiciary Law $$zt4.l and 44.2 would have readily
disclosed that these are two very diffelent ..governiig 

lu*r", J"di;ia;
law 

.$44.2 using the.discretionary ",ouy'i for iniestigation of an
administrator's complaint, in contrast to Juiiciary Law $al.l, using the
directive "shall" Jor investigation of a compiaint from an outside
source, absent a determination by the commission that the complaini
on its face lacks merit.

Indeed, Doe v. commission on Judicial conduct, r24 A.D.2d 1067 (4rh
Deptr 1986), which Justice Lehner purports (at p. 3) ..support[s]" 

iris
conclusion that no investigation is required dtes so only 

-insofar 
as itrelates to no investigation being required for an administrator,s

complaint - the sole issue before that court.

It is without identising that administrator's compraints are governed
by Judiciary Law 944.2, not Judiciary Law $44.1; that Justice Lehner
states:

'' "..the language granting the Judiciar commission the
wide latitude to decide whether or not to investig ate a :
charge does not distinguish between the trvo delineated
types of complaints. The discretion to decline to
investigate applies regardless of the source of the
complaint." (decision, p. 3)

Justice Lehner uses the phrase "the language" in the same way he uses
the phrase "the governing rad' - with intended ambiguity. To the
extent that the "language" to which Justice Lehner is a[uaing is that of"the Judiciary Lad'- referred to generically in Doe v. commission _
y!i"h he has just excerpted - Judiciary Law g44.1 and s44.2 clearly
delineate between the two types of compl-aints, as likewise the
iLvestieative responsibilities of the commission. To the extent that"t!" language" to which he is alluding is 22 NycRR $7000.t;reference to which also appears in Doe v. commission, which he hasjust quoted, this commission-promurgated rule is faciaily inconsistent
with Judiciary Law 944.1 precisely b""uur" it gives the commission"wide discretion" not conferred by that statutiry provision. Justice
Lehner's awareness of this infirmity may be r""n frorn his conspicuous
failure to identifu or quote 22 NycRR lzooo.: in connection with his
opening discussion of the commission's authority and Judiciary Law
$44.1. This, notwithstanding the Attorney General's ..cross_motion,,
twice cited and quoted it, incruding und", the heading ..staiutory
framework" (p. 2),-rherein he falserylhimed (at p :; lrrat it..folrows
the language of Jud. L. g44(l)"
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It must be noted that except for the singre instance, at the outset of the
decision bp.2-3), where Justice Lehneicites and quotes Judiciary Law
qf.1, the subsequent three references in the decision to Judiciary Law
944 are without specifying the subdivision. once €ain, trri, p!-iis
Justice Lehner to make misreading statements as to the discretion ii
confers which, while true for administrator-filed complaints under
Judiciary Law $44.2, are not true for complaints received from outside
sources under Judiciary Law $44.1. Thus, he speaks of ..the specifrc
deference granted in Judiciary Law $44" (at p. g) and .trre erqpticii
discretion granted the Judicial commission iy iuoiciary Law g++i' 1atp.e) .

That_Judiciary Lalv $4-4.r imposes a mandatory investigative duty upon
the Commission is clear from Matter of Nichotson] SO NyZ d 5g7
(1980) - reference to which appears in the excerpt iom commission
u. Doe, -supra, appearing at page 2 of the decision. rn Nichorson, the
Court of Appeals stated:

"...the commission must investigate foilowing receipt of
a complaint, unless that complaint is determined to be
facially inadequate (Judiciary Law g44, subd. l)...,, at
346-7 (emphasis added)

Such definitive interpretation of the "language,'of 
Judiciary Larv $44.1by our state's highest court was baseJ on briefs rrt"a ui tr,e

commission. Indeed, instead of pursuing his ow' Jrla sponte
excursion into the commission's discretion io take no action on an
administrator's complaint, Justice Lehner could more profitably have
devoted himself to a sua sponte exploration of the Niciotson briefs so
as to verify how the commission interpreted the ..shall,' t*guug" oi
Judiciary Law $44.1, upon which the court of Appeals based its own'j-1t1" interpretation. In view of the commisrion', failure to interpret
Judiciary Law $44.1 in the dismissal "cross-motion', 

of its attorney, the
commi ssion's interpretation in Ni cho Ison was particularly relevant.

fot gurprisingly, the commission's brief in Nicholsontook the position
that "shall" requires an investigation:

"(Jnless the commission determines that the complaint
on its face lacks merit, the law requires that the
commission 'shall conduct an investigation of the
complaint' (Judiciary Law 944[1])...- (at p. 3g,
emphasis in the original).
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fince analysis ofthe plain tanguage of Judiciary Law $44.1, reinforced
!v ,hr interpretive decisionarlaw of ttr" couior epi"urs estabrishes
the commission's mandatory investigative duty, 

-i'ustice 
Lehner,s

citation 
lo Harrey v. perkinson, r87 e,.o.za 765 (;'d Dept. 1992) thatno- relief can be granted because "the action invoived the exercise ofjudgment or discretion" is inapplicable. In th; absence of acommission determination that Mr. u-aeil's comflaint..racks meriton its face", mandamus to compel was available - there having been noassertion by the Attorney General or finding by Justice Lehner that thecommission's letter dismissal that "there ir no indication of judicial

misconduct" is equivalent thereto.

Iu The court's 
-Anarogr of the commission to a publb

Prosecutor whose Discretionary prosecutorial Decisions are
Not subject to Judicial Review is (Jnsupportcd by any legol
Authority and, Addilionally, 

il Betied ty l"aiciary t"* Sil.iond Judicial I nterpretstion There of

Justice Lehner presents no legal authority for his subsequent argument(at pp. 4-6) that "the commission's iunction i, in'-any respects
similar to that of a public prosecutor" (at p. 4). This duplicates theAttorney General's failure to provide regaL auihority for his similar
claim, albeit more scantily presented in point III of his'memorandum oflaw in support of his dismissar "cross-motion,' 

(at p. l3), that theCommission is "like a prosecutor',.

T*tto, the only law Justice.Lehner presents is for the proposition that
the discretiolgry prosecutoriar decisions of a public pror*rro, are nots_ubject to judicial review. Indeed, after two p4ges of legal citations forthat proposition (at pp. 4-6), Justice Lehnei "-on""d"r"tt at he has nocaselaw specifically holding that the commission is like a prosecutor,
not subject to judiciar review. He confesses to drawing an anarogy _one which, in order to be applicable, rests on the corimission u""irrgvested with discretion:

"while the District Attorney is an elected officiar whose
activity or inactivity is ultimately subject to review by
the electorate, in right [ofl the wide iatitude statutorily
granted to the Judicial commission in accomplishing its
functions and the similarity of the public poii"y issues
involved, the comparison to a District Atto_"y
appropriately serves as a guideline in resorving the issue
at hand" (at pp. 6-7)
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Since, as herein demonstrated, there is no "wide ratitude statutorilygranted" by Judiciary Law $44.1, Justice Lehner's analogy falls.
|I91e9ver, the "public poricy issues" are reflected by tt e ta'iuage oiJudiciary Law 944.1 - as rikewise from its regisrativl history-shoivinj
that despite two emendations of Article 2i of the Judiciary Law,following the two constitutionar amendments creating andstrengthening the commission, that mandatory language remained
unchanged.

The fact that ttre decision cites numerous cases for the proposition thatthe District Attomey has prosecutorial discretion, *t i"i, is not suuj"ci
to judicial review, and fails to cite a single case either for theproposition that the commission has discretion under Judiciary Law
$44.1 to decline to investigate facialry-meritorious comptaints or for
tfe yavailability of judicial review io challenge the commission,s
dismissal, without. investigation, of faciailimeritorious judicial
misconduct complaints takes on added significance further on in the
decision. It is there that Justice Lehner 

-admits 
("t ;- g) that under

county Law $700 
"a District Attorney is not e*p.essly-granted ttre

authority to decline to prosecute". In other words, prosecutorial
discretion is not authorized by that statute, but has been judicialty
created.

This is recognized and rationarized in-Matter of Johnson v. Boldman,
24 Misc. 2d 592 (1960), a cz*e cited for other iurpor", in point III of
the Attomey General's Memorandum supporting his dismissal ..cross-
motion" (at p. l2). rn Johnson v. Boldmin, thJ court confronted that
the seemingly mandatory statutory language pertaining to the district
attorney's duty did not support the di scretionary iudicial-interpretation :

"A cursory examination of annotated statutes shows that
section 700 of the county Law has undergone several
legislative reviews and revisions in ttre pist 50 years
without substantial revision of the phrase: ilt ,hull be the
duty of every district attorney to conduct alr prosecutions
for crimes and offenses cognizabre by the courts of the
county'. It is inconceivable that these successive
Legislatures were so unaware of the existing practices in
the lower courts that when they used ttre woid .duty' it
was intended as a mandate to the District Attorney to
conduct all prosecutions for crimes and offenses. It is
equally inconceivable that these successive Legislatures
all would ignore any real conflict between knoin actual
practices and the true legislative intent behind the
wording of the statute.,, (at p. 594).
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In gther words, the legislature was deemed to have acquiesced tojudicial interpretation at odds with the statute uy it, iuirur.'to ,.rponJ
to it. since Justice Lehner cites no cases from .ithe lower courts,, over
the 25-year history of the commission_ countering the mandato;
investigative language of Judiciary Law $44.1, recolgnira nearty-26
years ago by the highest state court in Nicholson, the;public policy' isreflected by the plain language of Judiciary Law g44.I-and the faithful
interpretation in Nicholson.

v The Decision's clnim that Judiciat chailcnges to Attornqt
Disciplinary commince Dismissats of Auoiey Misconduct
corrrplaints support the (Inavaitab'ility of Mandamus to
Review the commission,s Dismissats oj niicial Misconduct
complaints is Betied by the cited tuZtcut challenges and,
Most Importantly, by the Afrorney Disciplinary Law

similarly bogus is Justice Lehner's further argument (at p. 7) that a'.l.y"y 
of comparable challenges to the decisions or utto-"y

disciplinary committees" supports his claim that a writ of mandamus is
not available to review the commission's dismissal of Mr. Mandell,s
complaint without investigation. The "comparable 

challenges,' cited by
the decision consist of two cases ̂ brought against 

-disciplinary

committees to compel investigation of "oo,pluintr- against atto-"ys.
The first of these cases is a brief unpublisied deciJion in a gl9-s3
federal action, clouden v. Lieberman, lgg2 wL s4370 (E.D.N.Y.
1992) - which the Attorney Generar cited in point III of his
Memorandum of Law (at p. r3), but with no argument as to its
applicability. The second of these two cases is a trvo--sentence decision
in an Article 78 proceeding, schachter v. Departmental Disciplinary
committee,2r2 A.D.2d 379 (lg Dept. 1995). Neither case discusses,
or even identifies, the pertinent statutory and rule provisions pertaining
to attorney disciplinary committees.

Nevertheless, the decision contends that:

"these holdings are telring because the provision granting
the Disciplinary committee the authority to disciplinl
attorneys does so with broad language (Judiciary Law
$90; 22 I\ryCRR 9603.4) and does not specifically
permit the dismissal of a complaint on its face, as is
explicitly authorized under the provision governing the
Judicial Commission [Judiciary Law g44].,i1ut p S;-
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The inference is tha! the language authorizing grievance committees todiscipline attorneys is broader than that authJrLing the commission to
{r_s91qtine 

judges - which is not true - and that luliciary Law g90 and22 NYCRR 9603.4 lay out a procedure for investigation of complaints
more stringent than that of Judiciary Law $44.i - also noi true.
Indeed, not only is Judiciary Law $90 completely silent about whJ
attorney disciplinary committees are to do upon receipt of a complainf
but22I'TYCRR g603.a(c) is framed in whoily discretionary ranguage:"Investigation 

of professionar miscon duct iay be commenced upon
receipt of a specific compraint...by the oeiartmental Discipd*y
committee... " (emphasis added). consequently, neither Judiciary Law
$90 nor 22 NYCRR $603.4 impose -y duty upon the grierrance
committees to investigate complaints. Thus, tt " onty thing-..telt-i-ng;
about the clouden and schachter cases is that, iontrury to the
decision's claim, they are NoT "comparable 

challenges',.

w. The Decision's sua sponte comporison of rudichry Law
s44.1 to other statutes is Ineievant aid co^piuouity
Det'oid of Interpretive Caselnw

The decision concludes (at pp. g-9) by purporting that public Heatth
Law 9230(1OXa)(D and Education Law-sosrotrxb) are examples of
statutes not affording "the specific deference g.-ti i in Judiciary Law
$44" as to whether to investigate a complaint.

However, as hereinabove discussed, Judiciary Law $44.1, in contrast to
Judiciary Law $44.2, grants the commission no discretion but to
investigate complaints which it has not determined to be facially
lacking in merit. This duty to investigate facially meritoriou"s
complaints received from outside rour""J do", not become less
mandatory as to those complaints just because another agency,
operating under Public Hearth Law g230(lo)(a)(i) is .equirld ;;investigate "each complaint received regardless ottt "iou.ce,, iat p. g).

Moreover' as to Education Law $6510(lxb), whose ranguage the
decision also cites (at p. 9), it would upp. that it ii ,Jugnrl
comparable to Judiciary Law $44.1 in thai it requires that ..The
department shall investigate each complaint which alleges conduit
constituting professional misconduct" - such language imptying that acomplaint not alleging conduct constituting profJssiJnal misconduct _
in other words one which "racks merit on itJ face" - is not required tobe investigated by the deparhnent.

conspicuously, the decision provides no caselaw showing how courtshave interpreted these two statutory provisions, notwithstanding the
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9ryiri".l has just conceded (at p. 8) that county Law g700 has beenjudicially transmogrified so as to confer upon tt e airtri"t ;;;;
discretion not contained in the statute. It seems likery n", tt " agencies
dismissing complaints under public Health raw $z:o(10)(a)fi) an;
Education Law 96510(lXb) have been.the subject ort.gat-"tulf.ng",
including Article 78, much as the district attorneys and attorn"ey
disciplinary committees in the cases the decision "it", 1at pp. +-lj.Likely, too, courts have commented as to the availability oi juaicial
yi"*, including by way of Article 7g,. in proceedings ct it"niing th"dismissals of complaints by those agencies.
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STATE OF NEW YORK
UNIFIED COURT SYSTEM

25 BEAVER STREET
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Elena Ruth Sassower
Coordinator
Center for Judicial Accountability, Inc.
P.O. Box 69, Gedney Station
White Plains, New York 10605-0069

Dear Ms. Sassower:

As Counsel to the Unified Court System, I am responding to your letter
of March 3,20fJ0., to Chief Judge Kaye regarding the court's handling of your lawsuit
against the State Commission on Judicial Conduct.

The Chief Judge has no jurisdiction to investigate the State Commission
on Judicial Conduct, which is an independent statutory body created by the Legislature.
Nor does the Chief Judge have the power in her administrative capacity to review
judicial determinations of the judges of the court system. Should you object to the
handling of your case in the Supreme Court, your proper avenue of redress is by appeal
of that decision to an appellate court.

Very truly yours,
,')

@cZ_
Michael colodner 

\-

MC/job
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E G E I V ED,oPS t am
P.O. Box 69, Gedney Stotion
|l/hite Plaks, Netp york 10605-0069

BY HAND

Crxrrn fo, JunrcrAt, Acco
TeL (914) 421-1200
Fax (914) 429-4994

TO: NEW YORK STATE ATTORNEY GENERAL ELIOT SPITZER
ATT: David Nocenti, Counsel

Peter pope, Chief, ..public Integnty Unit-
William Casey, Chief Investigator,

"public Integrity Unit',
NEW YORK STATE COMMISSION ON JUDICIAL CONDUCT

ATT: Commissioners
Gerald Stern, Administrator & Counsel

FROM: ELENA RUTH SASSOWER, COORDINATOR

RE: Michael Mantell v. New york state commission on Judicial conduct
(NY Co. #99-108655) 

n , f
DATE: December l,2ooo R-€ cj-i,LeN,

ql*eL GV\'\ €-'el^
\This is to put you on notice ofyour on-going duty .. ofwhich, by now, you should no D\,V o

1"^g:::1-::.,:: _T-I* 
__ to move to vacate for fraud trre rrauiurent ;uaicia \ \

decisions ofwhich vou are the beneficiary. The tatest of the* fr;"il;;; lrrtli"", t, .? -the Appellate Division, First Department's unsigned s-sentence decision i" rr"i)), 6Unq Lkayr",(*!:,!::!!,1:r:y,,:,o: *^r:*,:JConduct(Ny co. #ee-r08655): l >.,<.(l) affirming Justice Lehner's September 30, 1999 decision; (2) further rroroi", iiJi"Petitioner lacks standing to assert that, under Judiciary Law $44(l), respond-ent isrequired to investigate all facially meritorious complaints ofjudicial 1nirconiurt,,; and(3) denying my motion to intervene and for other relief.

4s

significantly, the Appellate Division gives no reasons for denying my motion. Asyou know, my motion exposes (at Exhibit "E") that Justice Lehner,s decision islegally insupportable and further exposes (at pages 9-10, fn. 9; Exhibit ,,2-3,,) thefrivolousness of any objection based on lack of rt*aing.

Tellingly, the Appellate Division not only provides NO larv for its holding on lackof standing, but distorts the factual record to obscure that Mr. Mantell is seekinginvestigation of HIS facially-meritorious complaint pursuant to Judiciary Law
$44. l .
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once agaiq this is to put you on notice ofyour ethical and professional duty to takesteps to vacate for fraud the fraudulent judicial decisions of which you are thebeneficiaries' The latest of these is the Appellate Divisiorq First Departn ent,sper
cTtriam, seven-sentence December 18, 2001 decision & order in my above-entitled
public interest Article 78 proceeding (Exhibit "A")r, affirming the decision ofActing supreme court Justice william A. wetzel ie-g-r+]. such appellate
affirmance perverts the most basic adjudicative standaris and obliterates anything
resembling the rule of law. This would be immediately obious had the n""-juag"
panel made any findings as to the state of the recoid and identified any of myappellate arguments with respect thereto. Instead, by bald and misleading claims
t This seven-sentence count excludes the boilerplate announcem€Nrt, in capital lettcrs, inthe decision's final sentence, "THls CONSTITUTEs rne orciiroN AND ORDER oF THESUPREME COURT, APPELLATE DTVISION, FIRST OEPA-RTMENT.,'

$
S

Cnnrnn fo, Jwtcnr, AccouNrA
TeL (914) 421-1200

Fax (914) 42$4994

NEW YORK STATE ATTORNEY GENERAL ELIOT SPTTZER
ATT: David Nocenti, Counsel

Mark peters, Chie{, ..public IntegntyUnit
William Casey, Chief of Investigations

NEW YORK STATE COMMISSION ON JI'DICI,AL CONDUCT
ATT: Commissioners

Gerald Stem, Adminisnator & Counsel

ELENA RUTH SASSOWE& COORDTNATOR

Your ethical and professionar duty to take steps to,racate for ftaud theAppellate Divisio4 First Department'sDecember lg, 200r decision inElena Ruth fussanter, coordinator of the center jo, nai"ut
Accountability, Inc., acting pro bono pubrico v. coinmission on
Judicial con&rct of the state of New york (Ny co. rosisroey _
and to secure the criminal prosecution of the five-judge appellate
panel, in addition to-initiation of disciplinary proceeii"g, to remove
them from the bench

January 7,2002
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and by citation to cases it does nol discuss, the panel flagrantly falsifies the state of
the record and knowingly misrepresents legal principles and their applicability.
Thig to "protect" the Commission and those complicitous in its **pti* from the
consequences of an adjudication based on the urrcontrovefieddocumented facts in
the record and the uncontrovertedraw pertaining to those facts.

As srch' the Appellate Division's decision - like the fiaudulent decision of Justice
Wetzel it affirmed - is a criminal act - and your duty is also to secure the criminal
prosecution of the collusive and conspiring five appellate judges, to wit,presiding
Justice Eugene L. Nardelli, Angela M. Maz,zarelli, Richard T. Andrias, Betg
Weinberg Ellerin' and Israel Rubin. This is additional to securing disciplinary
proceedings to remove these judges from the bench -which, Rgrru*,t to luoiciary
Law $44.2, the commission may initiate "on its own motioni2.

The standard for removal, set forth in the Appellate Division's onz caselaw, was
presented, without controvercion, at the outset of my Appellant's Brief (at p. +1, in
summarizing rny entitlernent not only to reversal of nrstice Wetzel,s fraudulent
decision, but to action by the court to secure his removal from the bench:

"'A single decision or judicial action, cortect or not, which is
esablished to have been based on improper motives and not upon
a desire to do justice or to property perform the duties of his ofro,
will justify a removar...', italics added by this court ii ua{er o7
capshow, 258 A.D. 47 o, 495 (r s Dept rg4o),quoting from Mattir
of Droege, t29 A.D.866 (ld Dept. 1909)..

This was further amplified by a foofirote, stating:

"&e also 'Judiciar Independence is Arive and weff by the
commission's Administrator, 

N(LJ, 
glzolgg [4-59-60] Liting

Matter of Borte,97 A.D.551 (ld Dept. rgo4)... .A judiciJ offrcei
may not be removed for merely making an eroneous decision or
ruling, but he may b" removed tor wiilfuilymaking a wrong decision
or an erroneous ruling or for a reckless exercise of his judicial
functions without regard to the rights of litigants, or for --ir"rting

. To avoid any delay in the Commission's sua sponteinitiation of a judicial misconductcomplaint against the five-judge appellate panel, pursuant to Judiciary r,"*-s++J, i "_simultaneously filing this memorandu- *itrt tir cor-isoq p, u*t to Jrdiciary Law g44. t,as afacially-meritoriousjudicial misconduct complaint uguirot them. As the Commission hasan obviotrs self-intelest nthtsfacially-meritoriouscomplaint, trre Commission should advise asto what steps it will take to ensure that it is fairly and i-purti"fly a"ermined.
2
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friendship or favoritism toward one party or his attorney to theprejudice o-f another...' (at 56g, emphasisin original). .Favoritism
in the performance of judiciar duiies constitrites comrption asdisastous in its consequence as if the judiciar officer received andwas moved by a bribe.' (at 574).

ftlt' the five-judge appellate panel was fully aware of the consequences of itsofficial misconduct herein.

To aid your review of this analysis of the comlpt December lg6 appellate decision(Exhibit "A), a Table of Contents follows:

TIIE COURT'S KNOWING AIVD DELIBERATE
FALSIFICATION OF TI{E RELMF REQUESTED BY MY
THRESHOLD AUGUST ITTH MOTION DENIED WTTTIOW
REASONS OR FNDNGS IN TTIE DECISION'S FINAL
SENTENCE, MANIFESTS TTS CONSCIOUSNESS OF ITS'IMPROPER MOTTVES", ..FRIENDSHIP[S]", 

AND

L

*FAVORITIS}vf'
4

tr.

Itr.

THE COURT'S FAILURE TO MAKE INTFINDINGS AS TOMY THRESHOLD AUGUST ITth MOTION REFLECTS MSKNOWLEDGE TIIAT FINDINGS WOULD ESTABLISH MYENTITLET{ENT TO THE RELIEF REQUESTED TITEREIN, ASWELL AS TO THE RELIEF REQUESTED BY MY
APPELLANT'S BRIEF

8

TI{E COURT'S FAILURE TO MAKE IIw'FINDINGS AS TOTIIE SECOND BRANCH OF MY TTIRESHOLD AUGUST I7AMOTION REFLECTS ITS KNOWLEDGE TIIAT FINDINGS
WOULD ESTABLISH TIIE FRAUDULENCE OF TTIE BALDCLAIMS ON WHICH IT RELTES IN AFFIRMING ruSTICE
WETZEL'S DECISION...

As to the decision's first sentence
As to the decision's second sentence
As to the decision's third sentence
As to the decision's fourth sentence
As to the decision's fifth sentence

l l

l 3
t 4
l 5
l 6
t 7
t 9

)o
S

As to the decision's sixth sentence



TIIE COI]RT'S KNOWING AND DELIBERA TE FAI.S IFICA TITNOF'THT'. RELIEF REQUESTED BY }TY THRESIIOLD AUGUST
17TH MoTIoN, DENIED IIIITH\aT REASnNS oR FINDINGS T1
THE DECISION'S FINAL SENTENCE, MANIFESTS ITS

"t-o*^9:o"H*: ^ _91,_ . r:!_ __"lmRRopER MorfvEs"(6tr'AV

The court's conscious knowledge of its..improper motives-, .fiendship[s],,, 
and"favoritism" is evident from its deliberate concealment in tt. ,"lr"nttr'*i nnasentence of its decision (Exhibit "A') of the threshota *- aopffirelief

requestod by my August 17ft motion, which, witlnut neasorrs orfindings, it purports
to deny.

The Augu$ lTfh motion, assigned the designation M-4255 by the crerk,s office,
was NOT, as the seventh sentence purports, "a motion seeking leave to adjourn oralargument of this appear and for other rerief'. NOWHERE does my August 126motion seek "leave to adjourn oral argument".

The relief requested by my August lZtr motion was to:

"specially 
ryisntl this appear to a paner of 'retired or retiring

judge[s], wilting to disavow future politicar and/or judiciJ
appointment' in light of the disqualification of this Court's j-ustices,
pursuant to Judiciary Law $14 and $lo0.3E or tni chiei
Administator's Rules Goveming Judicial conduct, for self_interest
and bias, both actual and apparenf and, if... denied, for transfer of
this appeal to the Appellate Division, Fourth Department. In either
evenl or if neither is granted, for the justiro *rign"d to this app;
to make disclosure, pursuant to $100.3F ofthe chief AdministraLr,s
Ruleg of the facts pertaining to their personal and professional
relationships yth, and dependencies on, th" persons and entities
whose miscondust is the subject ofthis rawsuit or exposed thereby',.

This, in addition to seeking "permission 
for a record to be made of the oralargument of this appeal, either by a court stenographer, and/or by audio or videorecording", was the whole of the first branch. The second branch was to strike theAttorney General's Respondent's Brief,,

"based on a finding that it is a ,fraud on the court,,, violative of 22I'IYCRR gr30-l.r and 22 i\tycRR g1200 et seq., specificaty,
991200.3(aXa), (5); and gr200.33(a)(5), with a turther finding that the

i'-,q



Attorney Generar and commission are .guilty' of .deceit or coilusion,'with intent to deceive the court or any party' under Judiciary law
$497".

Based on such findings, this second branch also sought sanctions against theAfforney General and commissioq including disciplinafi and criminal referral, aswell as the Attomey General's disqualification from rep.es"rrting the commissionfor violation of Executive Law $6i.1 and conllict of interest rures.

Not only was this relief crystal clear from my August lTth notice of motion, but its

H::"Tli,l1*o::T:t':,11y* Y*'h'-"di;i' ;p* which r made mvNovember l6s interim rerief application to adjoum ,il";""#r';Ft#
argument 

which
T:yiT : Tpy{r,_y* ur,'o th@,aNovember re6interim relief application. TheNovember l6s itr"i- r"ri"f application ** a*11on November 19\ without reasons orfindings, by the panel,s presiding JusticeNardelli' The November l9n interim relief .ppii"ution was denied on November2oth,without reasons orfindings,by the Appellate Dvision,s then presiding r;rti.sullivan. Both these denials *o" iRIoR to the November 2rs orar ;;;; _ "fact I anphasized at the orar argument, where I protested that there was No LAwto justify the court proceeding with oral argument without first adjudicating mythreshold August l7s motion, each of whose two par-ticu larizedbranches of reliefI orally summarized (Exhibit..B", pp. 2-4)0.

consequently, there is nothing "merery erroneous,, in the decision,s seventhsentence, falsifring the relief sought by M-475s - and then, without reasons orfindings, purporting to deny it. Indeed, bas€d on the record, it must be deemed atacit admission by the court that had it identified the actualrelief M-4755 sought,

3 Th court omits any i&ntification as to the basis upon which M-4755was allegsdty"s€ekingleavetoadjournoralargument,,. srv'r "

a firere is no ofrcial record of the November 2,lt orglargument because, in denying myinterim relief applications, Justices Nardelli and Sullivan asoaloiea my requests therein for arecord to be made of the oral argument, either stenographically or by audio/video taping. Thereis' however, an imnrwiSte.o.d, consisting of ttre-written ,t t"-nt from which I read at theoral argument - annolated by my reconrt or!,yo or*nat iook pi"." rE,.r,ibit ..B,). The courtreceived this improvised record under a 
l::.1ry, iF'ffi;;, requesting permission tosupplement the record p]I.lTt to $600.1l(D(4) of the court's.utes.(g*hibit..c,). Accordingto the court's Motions cr-erk, Rm urestr, "ny liouoouo ioLldr..**t up,, on that date andthe court's disposition thereon should be in its December lgd-Jecision. No disposition isreflected by the decision (Exhibit ..A').
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it would have been compelled to provide a reasoned decision, which it could not do
without conceding my entitlement thereto

My Appellant's Brief (at p. 38) highlighted , without controversion, thenecessity
that decisions on recusal be reasoned and address the specific facts set forth as
warranting recusal. This, in the context of my argument concerning Justice
Wetzel's denial of my recusal application,without anyfindings as to thJgrounds
the application had presented andwithour even identifying those grounds.-

"Adjudicdion 
of a rcusal application should be guided b the

same legal and evidentiary standards as govern adjudication of other
motions. If the application sets forth specific supporting facts, thejudge, as any adversary, must respond to those rpoinr fac;. T" h";;
unanswered the 'reasonable questions' raised by such application would
undermine its very purpose of ensuring the appearance, as weil as the
actuality, of the judge's impartiality.

The law is clear... that 'failing to respond to a fact attested in
the moving papers ... will be deemed to admit it....,,,

Just days before the November 2l't oral argumen! the courf in Nadle v. L.o.
Realty Cor?.,2001 wL l40g24os, expressly recognized that reasoned decisions
assure litigants that "the case was fully considered and resolved togi.Jl io
accordance with the facts and lad' and, for the s€rme reason, are ..n"""rrr.y 

fro,,'
a societal standpoint''. Both my tmoplnsedNovember 16ft interim relief application
$1t22-25)and my November 2ls oral argument (Exhibit..B,,, p. a) emphasized the
Court's Nadle decision.

As it is, the court's decision does Nor deny or dispuJe any aspecrof my factual or
legal showing in support of my threshold August iz* -oiion. This is all the more
significant as the record before the Court showed that, as to the first branch of my

Altbough the Cott4 inMadle,orpressly took the "opportunity''of 
its decisim to servean educational purpose and instruct the lower to support their rulings with reasons _ theimportance of which tbe Nw yprk Law Jounra! taoeniz; bv u r.rou*# r+;?-6"i r".- the decision is apparently NoT being published, al least not uy New york Supplement (2dseries). Despite the lapse of seven *r.to since the Court renderj the Noue-b"r'ililJfirioq

there is no text citation for it.
By contasl within three weeks of the Court's December 18ft decision herein - a decisims€rving no purpose but to mislead the public ard legal mmmunity as to the feasiblif oi [*."it"against the commissign and the legal sufliciencf of *y tu*ruii and the manner in which Iadvanced it -- it has already been published in New york Supptementit;il;;;; ,h,citation 734 NYS2d 68.
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motioq the commission - with "unparalleled 
expertise as to the standards forjudicial disqualification and discrosure, with [a] mynad of caselaw.*urpr., a itdisposal, ineluding its own caseraw" - had Nor denied my demonstration of thecourt's disqualification forapparent bias6, that its opposition to my demonstration

of the Court's disqualification for interest and actuat Uirut*u, #;;"" NOlaw and on witfut and deliberate falsifrcation, distortion and omission of mysubstantiated factual allegations and, that my right to pertinent disclosure bymembers of the appellate panel wasundenieds. TheCourt's knowledge of thesefacts is clear from my November 2l$ oral argumen! where I specifically brought
thern to its attention @xhibit..B',, p. 4).

As to the second branch of my threshord August lzth motion - to shike theAttorney General's Respondent's Brief as a "fraud on the court,, for sanctions,
including disciplinary and criminal referral, and the disqualification of the Atorney
General - the record before the Court showed that my entitlement was not just
uncontroverted,but essentially undisputede. Indeed, the record showed that theAttomey General's opposition to the whole of my August t7e motion, ", U"fr"ff "fthe commission, was so compretely'hon-probative and knowingly false, deoeiffirr
and frivolous" as to entitle me to additional sanctions against both the Attorney
General and Commission - which is what my october l5freply affrdavit expressly
requested (111[2, 3).

t ln addition to-tlre apparent bias grounds for disqualificatior set firth at tf[6g-74 of rry
fusT' 176 mviag atrdaviq is the subsiquently discovoed additional gound based on the factthat the Commissim's Administrator was formerly employed at trre eppelate Division, Firstoeparunent as its "Diroctor of Administation orure courts; ffii i-:z ofmy october il; ".pryaflidaviq.

? As id€ntilied 
!y mv August 17ft motion ffi9 of my moving atrdaviO - and rmdisprtodby the commissiqr - the grouds constituting the bourt's iisqualifi'cation for interest and actualbias also constitute grounds for is disqualifiation ro, apparerrt uias.

t ,9, nrv october 156 affidavit: Exhibit .(AA" 
$ereto, pages 2g-4g, 56; my NovemberI 66 int€rirn relief application (Exhibit ..C,1 thereto, p. 7 ).

e see my october l5th reply affidavit: Exhibit ..AA,, thereto, pp. l l-13, 49-55.

J
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il TrrE couRT's F'ATLURE To MAKEIIITFII\.DING' As To lwyTHRESHOLD AUGUST I7h MOTION REFLECTS ITSKNOWLEDGE THAT FINDINGS WOULD ESTABLISH IVIYENTTTLEMENT To TrrE RELTEF REeunsTED runnnrN, .LsWELL AS TO TIIE RELIEF'REQTJESTNb NY IwY APPELLANT'S
BRIEF'

The echoes between my thneshold August 17e motion - involving ttre integrity ofthe appellate process - and my underlying appear -- invorving tr,! iiiilti"rtrr"judicial process - were hiehlighted by myNo"ember l6\nte;m *fi"iilpiiJution(dII26) and mywrifien satement dtheNovember 2tt oralargument (E)dlibit*B-,p. 5, fn. 5).

From the record before it, the Court knew that making findings as to whether itwasdisqualified for interest under Judiciary g14 would !*po* not onry its own non-discretionary "legal disquarification", but the non-discretionary *legal
disqualification" of Justice wetzel. This, because the first two gro;d, in mythreshold August l7m motion for the court's disqualification for interest replicated
grounds in my threshold application for Justice Wetzel's recusal. Thus, if the Courtfoun4 based on my first ground forits disqualification (lJlls-14 of my nroving afidavit),that it had a proscribed interest in the proieeding u.*ur. its justices are all under thecommission's disciprinary jurisdiction, ** 

Tdi"g ryould uppiy, witn even)ori?*ce,
to Justice wetzel" who had recently been the uenenaary orttre commission,s unlawfuldismissal of afaciaily-meritorious complaint against him [4-256 -257,31l] _ whichcould have been resubmitted by the complainant o, reniued by the commissio n suaq)onte were Justice wetzel to have ruled that Judiciary Law $44.1 imposes on trr"commission a mandatory duty to investig ut{- f*toity-ieritorious complaintsro.Likewise, ifthe court found, based on my second ground for its disquarffi*riJ"?iirrs_
31 ofmy movirg affidavit), that it had a proscribed interest in the proceeding a;;"*
*:j::it"::T: 

r"tvt"gtv dependent foi redesignation anJ erevation on Governor#;ilJ,,#Hff;
: fctually, Justice w€tzet had been therecent beneficiary of the commission,s 'nlawfrrldisissal of an ADDITIONAL series of tlrree facialty-neri;";;;; ?^.plaints against hirn MyAppellant's Brief (p. zg, fn. l l) nored trrat 

-the 
deiails *"r, *i rortr, ut p;fitt:ilor,yFebruary 23 ' 2000leffer to Governor Pataki. tMy August i id -o,ion annexed a copy of thatletter as Exhibit "F"].

: . . . 
kr a front-page.rto,y: the December 

?gs New York Law Journal reported that GovernorPataki had announced the redesign ation of 22 up@ these, Justice Andrias,who the Govemor redesignated to a rrcw five-year term, andJustice Ellerin, also redesignated bythe Governor' after being certified by the Administratiue goarJ io, two years. Thereafter, in afront-page item in the December 3l? Law Journal,. it was r.port a that Justice Nardelli - theappellate panel's presiding justi.r - rruo, uv op"iuti;;;il;;-" the Appellare oiuirion,

n
\.



would apply even more strongry to Justice wetzel, who was dependent on theGovernor for each day he remained ":. rf benctr,. t is afpointive term having rongbefore expired [A'2s3-2ss, 310-3 r l]. prainry, too, ifJusti? wetzer were disquarifiedfor interest purzuant to Judiciary Law $14, 
-his 

appealed-from decision could not beafrrmed' It could only be voided, based on the ireatise authority I quoted at theNovember 2lt oralargument (Exhibit'ts]', p. l) - authoritv also before Justice wetzelon my application for his recusal LA-2321.

From the record' the court also knew thd making findings as to my rnotion,s secondgoynd for its dixlalncation" based upon its dependency-on Governor pataki, *o *to the third ground, based on its dependency on ctirriuiS_! Kaye (11,1t32-4d or,ny
Toylg affidavit), would expose the frauoulence of rustice-wet"lr'r .pp""r.a-rro*decisioq making affirmance impossible for that reason as well. Findings as to thesetwo grounds would require verifying the accuracy of my mdiryutedr-p&. *ari, orJustice catrn's decision nDoris L ktsono_r. iqrrmissimli-sz_s+;i-Igq-Git .rdof my undisputed l3-page analysis of Justice Lehner's' decision in Mantell v.commission IA-3zr-334; A-zss-lo7lr, - both of *rri"l I had provided to theGovernor and chief Judge. This, in turn, would expose the fraudulence of Justicewetzel's decisiorq whose dismissal of my verified Petition rested exclusivelyon thedecisions of Justices_cahn and Lehner [A-r2-13] As highrighted by my Appelrant,sBrief (pp. 35, 60), Justice wetze|s dicision not only;; no findings'^lo ,rr.accuracy of my two urdiwted analyseq in the record before hirn, but corrcealedthdr

very existence [A-13]. This is repeated in the court's decision (Exhibit..A,,), whichmakes no findings as to these two undisputed analyses [4_52_54 ; A_321_334], whoseoristence it also conceals.

First D€partmst's Presiding Jtstice until the Govenrq a permanent replacment. *..,
*i*,*:H^*'s* :s9 h* autynapal-b, a'qu-Jif;Jr*tices Andrias and Euerinand, possibly Justice Nardeni, whose misconryt h.'# ;rG*ilA:#;rf*ffi rlHGovermr's delayrng his appointrurt of a ne\il Presiding Justice t" """1r" Justice Nardelli to havesuch temporryhonor.

As to thc long anticipatod vacancy in the position of presiding- Justice, the Law Journalidentifrd at least as eglr as october l9h, that Justice Andrias : ,.,*t be cqrsidered a contended,as be has "lsloum the Crovenrq since the two rvere shdents at Columbia_taw School,, (frant-pageitem)' This friendship, had it been disclosed, would ttan" urco a.q,ralified Justice Andrias.
r2 Athough I have lreretofore refened to such analyses as uncontroverted,theyare, in frc!undisputed' The record shows that the Attorney General and commission have not only neverdenied or disputed the accuracy of these two analyses, trr.v r,uu,,"frrJ;;;;;;;*i"og,
their existence (see pug: 69 oimy Appe'ant's Brief anJi..g.. i-i"rmy critique). The sameis trrc of my l-page analysis of the Cburt's appellate oecisioi nMantell, infra [ErJnbit ..R, tomyAugust lTbmotionl.

f



From the record, the court knew that_making findings as to the accuftrsy of myundisputed l3-page analysis of Justice Lehner's fraudJent decision inu*ia W-321-3341would necessarily expose the fraudulence of its ownMantell appllatedecision, 277 AD2d 96, rv denied 96 Ny2d 706. The importance of the Montettappellate decision to the court's decision on my appeal (Exhibit *A,,) is "io, ao,ntlre fact that of the seven cases it cites - atl *ithout'discussion -- the Manteltappellate decision is cited first and the only one cited without the prefato i-ii"e,.
f:tgttb, fiIarvard Law ReviewAssoci*ion" t7e editioq 2aD),-rr;@ means that there is..an
.*l::'.*1T 

ooween g" dgdqcited an{ *rJproposition it supports,,. rn otherwords, "the proposition is not directly $ated by the citod authori V' @tpp.22-23).Thus, the court's decision on my apqgar rests on only a siisre *pp.liiy on-pointcasie - itsMantell appellate decisionr3.

The fraudulence of {re Mantell appellate decision was the fourttr ground upon
yhich my August lTb.motion sought the court's disqualification - for actual biasin addition to interest (lffi+g-oz of my moving affidavi0 As particul arized,I madea motion in theMantell appeal to prevent the "fraud on the court,, n"r"in U"irrgcommitted by the Attomey Generar,. whose Respondent's Brief reignJ trrecorrectness of Justice Lehner's decision and resurrected the Commission,sunsuccessful argument, not accepted by Justice Lehner, that Mr. uantefltr.eastanding. In support of my motion, I annexed my undi$uted r3-pag u,ravii, orJustice Lehner's decisiorl as well as an excerpt from proibssor David Siegel,sNewYork Practice- g136(1999 "d., pp. 223-s),which, referencing Matter of Dairyreacoopemtive v. lrarkrey, identified that the test for standing is a ..riberar,, 

and"expanding" one and thd *[o]rdinarily only the most offrcious interloper should beousted for want of standing"ta. TrreManieil appenate panerrj il;;;;rilrio*
without reasons or findings, in the last sentence of its four-sent.n""'.pf"tut"
decisionr6, simplifiing thJ motion as "seeking leave to intervene and for other

13 The Court's reliance ont\rc Mantel/ appellate decision underscores my e,ntiflerneirt tointervene tntheMantell app,al- which was amgp the-relief I sought * th"r.i,p"aiii"r"motion - denie4 w i t h o u t r e a s o n s, by the M a n t e r I 
-appttats 

p anil) i nv a.
14 This excerpt from New york practice appears at pagps 42-43 ofmy critique ofRespondent'sBief,infra. 

--- r-o-- '- 'J vL rrry vrruqt

ts Jnstioe Mazzarelli was a mernber of the Mantel/ appellate panel - a fact she sho'ld havedisclosed' Indeed, because of her clear self-interest that the cou.t Nor r.t" i-ailg. il" *r"accuracy of my two analyses establishing the fraudulerrce of the Mantell appllatedecision andJustice khner's 'nderrying decisiqr - r"ainsr..lsenti{ ro both -v eue.o;lia--.i* u,ra _vappeal -- she was obligated to have disqualided herself.

16 This four-senterrce cotrnt o<cludes the boilerplate announ@ment, in capital letters, in the
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related relief'' This followed three conclusory sentences affrming Justice l-ehnernsdecisiorg without reference to my unaisputea il-*, analysis, incruding anambiguous, factuaily farse and misreadini ,.nt"n".'frrporting that Mr. MantellIacked standing - for which legal proposition tneuaittappellate panel citea nolegal authority.

_ to strike the AttorneyGeneral's Respondent's Brief as@ for sanctionq disciprinaryand criminal referral, and disqualification of the Auorney General - the recordbefore the court showed tha wlre it to make firdings, itwolld effwtively be rulingon my entitlement to comparabre rerief denied by iurtr* w.t".t,r rpf,*r"a_to.decision, without neasons orfndings p.t:ltJ,ftril i*rr*re rerie{, sought bymy Julv 28' 1999 omnibus motion tA-195-i94, ;* ;; disqualify the AttorneyGeneral forviolation of Executive Law $q3 1 *i,n"lrdt conflicts of interest andto sanction him and the commission, incruding uy Jir.ipti"-y _J .ri^in"treferrals, for their fraudulent dismissal moti o", inliiti,urging that my verifiedPetition be dismissed based on Justice cahn,s iecision [A_Ig9-r94Fnotwithstanding they did rnt deny or dispyte the rycuracy of my 3_page anarysis [A_52'541showing it to be a judiciar fraud -a, ur"ranlito, additionaily urgingdismissal based on Justice Lehner's decision'tl-zgg-loi1, notrvithstanding theirknowledge of that decision's fraudurence, inciuding or., l3-page anarysis [A_321-334), the accuracy of which they arso d id not d;ry "; ai.pui" (Br. tl;;;

III. TIIE COURT'S FNLURE TO II{AKE'VTNNDINGS AS TOTHE SECOND BRANCE OF MY THRESHOLD AUGUST
I7T MOTION REF'LECTS ITS KNOWLEDGE THATFINDINGS WOTJLD ESTABLISH TIIE FRAT]DI]LENCE OFTEE BALD CLAIMS ON WIilCH IT NNibS IN

The centerpiece of the second branch ol.IB,$la August r76 motion was my66-page May 3* critique of Respondent's irief. rrris c;tique constituted a virtuallinebyJine analysis ofRespondent's Brie{ showing ii " u" r^rri*ed on ,,ho**g
and delibemte falsification, distortion, and concJment of the material facts andla#'and estabrished that there was No LEGITIMATE oppeNsp to the appeal.Most important of tfe cri"tigue's 66 pages - whose €rccuracy wasundisputed intherecord before the courttt -- were pages 3-5 and 5-l l, relating to the fraudurent

dCCiSiON'S fUTAI SCNtENCE, "THIS CONSTITUTES THE DECISION AND ORDER OF ilSUPREME COURT, APPELLATE DryISION, FIRST OEPENiT,,TENT."
r7 &e nry August 176 motion (t[92 of my moving affidavit); frr. 9 supra.
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decisions ofJustices cahn and Lehner - and pages 40{17 relating to the fraudulentMantell appellate decision and the inapplicabilil of a defense oft*[ of ,Loing,urged in Point I ofRespondent's BriefL"d ";;i;*il appellatedecision. Therecord shows I repeatedry refened to jh.ese p.ases or'nv crit,qu. * io d;;;sitivethree 'highlights", urtimately identifying th;. ; not onty dispositivc of myentittement to the granting of the second Lranch "f -yl[ri, iifr-riioir.i"r rothe granting of the first branch for the court,s aisquiin";;;r1 
..'vlrvr"

It is without making any findings as to- the irccuracy of my undisputed 66-pagecritique, including its ttuee highlights whose significance I also emphasized in myNovember 2rd orar argument (Exhibit "B", pl6;, n"t o, court has crafted itsdecision from Respondent's Brief and, in prtirui*, "" io point I (at pp. l4_15).This is evident from the conclusory claims in the decision,s second and thirdsen0ences as to mandamus and standing to sue and by the legal citation, in tt "decision's third, fourth, and fifth sentences to such inapiand ar@ne cases as vayeyForge christian coilege v. Americans unitedfor srpoitio, ofchurch atd stateon the iszue of standingocasio v. Fashion tnttituio1iechnotogton the issue ofr@usal, and Miller v. Lanzisera on.the filing injunction _ "it"tion, "i"rrfytransported from Respondent's Brief (at_pp. ts, tg, zo)_ and, of course, by itsreliance' in its second sentenc e on the Miitett appenatedecision on the issue ofmandamus. Additionally, the court's decision, [k; Res;ndent,s g.ierrat;. r+-22), shifts the order in which my Appelrant's Brief too. t, 36-52)presented theissue of Justice wetzel's disqualification, moving iirrorn its threshold positionwhere it properly belongs. The illegitimate purpo-r" or tr,i, shift is to enable thecourt to less conspicuously divert dtention from the question of the sufficiency ofmy application for Justice wetzel's recusal. This, by inserting a two-sentencepurported justification for affirming Justice wetzel's dismissal of my verifiedPetition.

The decision's purported justification for dismissing my Verified petition in thesecond and third sentences - the only sentences combined into a paragraph _ flowsfrom its materially misleading first sentence. The calcurated deceit of these threesentences, as likewise of the decision's remaining four sentences, is resoundinglyestablished by my uncontroverted Appeilant's B;"t', ;; by my undisptred 66-

#j"]::"T lT:fj|;11 
'_11t4 wfich, ,ledT with my August rzto rnotion,

J.
|.

rruIl,was e4pressly incorporated by reference in my Repry Brief (at p. 5). This is why the

* *"*i H"i";trj#ffi::i{1T}Jrr t., moving arridavit), my Repry Brier(p. 5);
re were Respordent's Brief to have been stricken, based on my 66-page critique, my
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Court makes no findings of fact and law as to either.

As to the decision]p first sentence, announcing the Court's unanimous aflirmane
of Justice wetzel's appealed-from decision ta-g-t41, which it pufort, tosummarize, pages l0-l l, 6l of my Appe[ant's Brief and pages 4ot; of rnycritique of Respondent's Brief J"highlight #31 detail the material deceit andprejudice catrsed by simprifying my Article 7g proceeding as one to ..compel
respondent Commission to investigd€' -which is'peciselyihat thefirct sentencedoes' Particularized by these pages is that my veriied petition pt"r.i," ,l* chimsfor Relie{ raising constitutional challeng"rio a variety of commission rules andstatutory provisions - thus satply limiting the applicabitity otth"t t*tetiappettate
decision (even were it not a.judicial fraud) and any defense based on lack ofstanding' My Novem&t 2f oral argument also emphasized this for the court(Exhibit "B", pp. 2,6).

The first sentence is also mcerially misleading in making it appear tha myArticle 78 proceeding involves but a single judicial iisconduct complaint. This,by referring in the singular, to "[myJ complaint 
]. fu pugo 12_13 and 4G47 of mycritique detail, my verified Petition presented mto'ncaily-meritorioas judicial

misconduct complaintg - the second of which the iommission refused to evenreceive and dete'lrnine, making mandamus available to compel the commission loteceive and determine that complaint.
Additionally, although this first sentence identifies that Justice Wetzel,s

appealed-from decision granted the commission's dismissal motion, it materially
omits trat the decision arso denied my omnibus motion [A-10, l4]. As identified bypages 19'21,35,53-s4,69 of my Appelant's Brief and p4ges 35-36 of my critiqugmy omnibus motion demonstrated: (a) thatthe Commission's dismissal motion wasnot properly before the Court; (b) that from beginning to end, the Commission,s
dismissal motion was fashioned on wilful and deliberate falsification andconcealment of the material facts and conholling larv - warranfing sanctions againstthe Attorney General and commission, including criminal and disciplinary referral,as well as the Attorney General's disqualification for violation of Executive Law
$63'l and multiple conflicts of interest; and (c) that I was entitled to conversion ofthe commission's dismissar motion to summaryiudgment in my favor.

Justice wetzel's wrongful denial of my o-nibu, motion, without reasonsorfindings' was a key issue on this appeal. Myentitlement to its granting, based onthe recor4 was the fourth of nry "euestions piesented" by my Appellanis Brief (p.l) and my November 2ls oral argument expressly identified my entitlement to thesummary judgment therein sought (Exhibit *B-, p.z). A[ this is conceared by the

Appellant's Brief would have been unopposed.
l 3P
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balance of the decision, which never wen identifies the omnibus motion to exist.Indeed' the closest reference is in the decision's fifth sentence, where the courtrefers to "voluminous... 
motion papers" as a basis for sustaining Justice wetzel,sfiling injunction 4gainst me and the non-partyCenter for Judicial Accountability,

Inc' The "voluminous'.. motion papers" are none otherthan my omnibus motion.These are my only"motion papers", wartfrom my verified prtitiorfr. 
-- --'

The first sentence also materially omits the pertinent fact that Justicewetzel's appealed-from decision imposed,snaa qnnte,afiling injunction on me andthe non'prty Center for Judicial Accountabitity, rnc. - an imposition highlightedby pages 35' 6168 of my Appeilant's Brief and prg.r fi-rz,626of my critique.That the injunction should have been identifii ii ttris prefatory first sentence isevident from the decision's fifth sentence, where the Court sustains the injunctionit has not prwiously identified by citing, with an inferential ,,see,,, Miller v.I'anzisem. rnMiilerv. Lanzisem, the prefatory background paragraphs expresslyidentify that the lower court had "granted that pJof plaintiffs cross motionseeking to preclude defendant from firing r"rtto motions or proceedings,,.
Similaly, in the two cases citd inMitlerv. I^anzrsera aspertaining to impositionof injuncti ons, Harfus v. Gilmorc, 244 ADzd zrg, and sud v. sud, 227 AD2d 3rg- both Appellate Divisioq First Deparfinent cases - each begins with prefatoryparagraphs identifying the lower court's imposition of an injunction.

, purporting that..[t]he petition to compel [thecommission's] investigation of a complaint was prop.rty dismissed since [theCommission's] determination whether to investijate a complaint involves anexercise of discretion and accordingly is not u-.nrbl" to mandamus,,, the courtdirectly cites its ownMantel/ appeilate decision. p4ges l0-il, 46 of my critiqueof Respondent's Brief [highlights #2, #31- like 1nf tf -prge analysis of JusticeLehner's decision [A-329]on which they rely -- citedHIGirER AUTHoRITy: the

: In ftis r€arq the read shows, ccrtry to what tlre court purpcts at the oubet of thisfirst sentence, that Justice wetzel did not detry my "recusal rotid,,. Rather, * ,"n.","a uvpages l' 30, 35, 5l-52 of my Appellant's nrig! r.qaoea rettet-apprication to Justice werer Ie-2sL2g0l,reqrsting tfat if he did not disquah& himself based Ji�,he facts therein set lbrth thathe make pertinent disclosure and afford *. ti*r in which t" .*u"cv same in a formal motionfor his recusal' Justice wetzel denied such lette-application, without findings, ard, without therequested disclosure in the appealed_from decisionle_g_I4l .
Likewise' there is no basis for Court's refererrce to irecusal motions,, in the decision,sfiftlr seirtence upholding Justice wetze|s injunction. e,,urn *irra at pages 64-66of myAppellant's Brief and pug:64of my critique of Respondent's Brief, all the lower co,rtjtrdgeswho recnsed thernselves did *, *o'rponrri"itattre &ception oracting Supreme court JusticeRonald zweibel,whose recusar gr-i.d my meritorious i*t uppli"ution therefor.

{
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Nerv York court ofAppealq whose decision inMatter ofNicholson,50l.ry2d 5g7,610-61I (1980), long ago interpreted that the commisJion has No discretion butto inve$igate faciailymeritorious compraints pursuant to Judiciary Law $44.1:
*... dre commission Musr in":dgu. foilowing recerpt of a comprain!unless that compraint is determinJ tg F faciafti".a"q""" (ffi;;;l-aw 44, subd I)", Matter of Nichobon, 50'Ny2d sg7,6l0-6ll(emphasis added).

Page 46 of my critique arso cited to a pubrished essay in the August 20, l99g NewYork Law Journal by the commission;s Admini*"** of my verified petition
lA-291, reflecting that Judiciary Law g44 I "REeiilRES 

the commission toinve$igate compraints that are valid on thaeil face- [mphasis added) [A_59-60].Moreover, pages 2-5,}-fi ofmy critique tiigr,iigrrt" #r,#2ldetaled thatthe two Mantert decisions, Justice Lehner's Lj url .ppeilate affirmance, arejudicial frauds' established as such by my analyses of ea"l. Reinforcing this - andputting before the court my undispu*( r-pqg-avri, or theManrer appelratedecision2l -- w€ls my August lzt motiorr, *hor" fourth ground for the court,sdisqualificdion for interest ard actual 
lias (lltt++oz ormy moving affidavit) revolvedaround these two fraudu |ent Mantel/ decisions.

My November 2li oral argument identified the ftaudulence of both theseMoiell decisions, as estabrished by my anaryses thereof @xhibit ..B,,, p. 6).

As to the decision's third se4tgnce purporting that I..lack[] standing to sue thecommission" because I have "failed-to demonstrate that [I] personally sufferedsome actual or threatened injury as a resurt of the putatively illegar conduct,,, theCourt conceals that this was NoT a ground upon which Justice Wetzel dismissedmy verified Petition22, fails to prolriJ" any recordreferences for what it is talkingabout and fails to discuss any of the three cases which it cites with an inferential"see" and does nol,discuss, "vailey Forge christian coil. v. Am. (Jnited forsepmtion ofcrurch and state,ll, srcy. ofthe prastics Indus. v. county of sufork,li,Matter of hirytea coop. v. warkrey,[];. pages +o-+i ormy critique thighlight#3J expose, with record references and by Jiscussion of legar authority, theinapplicability and bad-faith of a defense based on lack of standing - and I so stated

1"*, y|r:fr:ted r-pageanalvsis of theMantel/ appellate decision is Exhibit..R, ro my

n' Justice wetzel's.dismissalof my Verified Petition was based, exclusively,on Justice
;S;ilH:illand 

rustice rchner,s decision,
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at the Novernber 2rt orar argume,nt q-hili, ..B,,, p. 6). Additionaily, p€es 16 ard48 of my critique identifv that Justice wetzer iJ ,"Jet"d u tii"i ou,rai"edefense, urged upon him by the commissio".j;;; lurti. Lehner had rejectedsuch defense, which the commission had urged upon r,in, inMawer|3. inaoa,even a non-lawyer, rike myser{, rading society o,bustics Industries v. comty ofsufolk can discern how bogus and deceifut uiur.nr" b*d on lack of standing isto the facts of this case. This is further evidenced by the court,s failure to comeforttr with anyfindings of fact and raw on the standing issue.

affrming Justice Wetzel,s denial of myrecusal application as "6 proper ele$se or disl ii*rution,,, citing withoutdiscussion and by an inferentiaT"see", People ,.'uiii,after first declaring that"[tJhe fact that pustice wetzer] urtimatery rufed agJnripoirion", has no rererranceto the merits of petitioner's application for 6-, ,""riot,,, for which, withoutdiscussion and by an inferentiarusee", it cites orori v. Fashion Institute ofTechnologt,the deceit of these two bard urr.,tio is eryosed by pages 3*6gof myAppellant's Brief and pages 47-6r of my critiqu-e. These pages not onlydemonstrate Justice wetze|s flagrant ..abuse of iiscretion,, in denying mymeritorious recusal application,withoutfindings and without even identifying thegrounds for recttsar asserted therein,but his *irur cover-up of a record-rrro*irrghis disqualification for interest under Judiciary Law gr+ - a disqualification whichis NON-DISCRETIONARY. Indeed, pages 54-5; of my critique reflect thatPeople v. Moreno recognizes that ruaiciary r"* sl+ is NoT a matter of"discretion", 
but is a ..mandatory prohibition,,.

Additionally, page 50 of my Appellant's Brief pointed out that peopte v.Moreno - as likewise a raft of other cases and treatise authority to which I cited ..have held that a judge's "abuse of discretion" in f;li;g to recuse himself isestablished where his "bias or prejudice or unworthy motive,, is..shown to affectthe result"' My TGpage Appellant's Brief provided an uncontrcvertedfact-specific,law-supported recitation as to how Justice wetzel manifested his bias, prejudice,and unworthy motive by his appeared-from decision _- ul""irion which
"not only depats fiom cognizable adjudicative standar. ds in substituting' characterizations for factual findinis, b"t r*hfi-tn everymateriarrespect falsifies, fabricates, and distorts th. re.oJor,n. p.**ai"gl"deliberatery assassinate [my] character and deprive [me] ofthe relief towhich the record resoundingry entitres t-q -?epplii-t', 

Brief, p. 4,

7"^*r*:f;fense 
based on standing was raised by the commission n Dorrs L. sassower v.

h
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emphasis in the original).

Moreover, 
T:t rry to the cow's inference, ocasio does nothord that ajufge's rulings would never have "relevance" 

to .s"bfirrring his disqualificaion -afact pages 59-60 of my Critique reflect.
of course, apart from my entitlement to Justice wetzel's disqualificaiorlwas my entitrement 

lo^jrsctoryre by.him, as expressly requested in my recusalapplication [A-259-zs9]. The fir$ and second,fth";a""rtion, present#l br _,Appellant's Brief (at p. l) featured the disclosure issue, with page 5l of myAppellant's Brief underscoring that even where the court had upheld a lowercourt's failure to recuse as a proper exercise of discretion, it had nonetheless"recognized the salutary significance of 'full disclosure' I ctorty, for the court tohave made findings of law as to Justice wetzel's disclosure obligdions in responseto my application for his recusal would have implicated i 9. o*r, parallel disclosureobligaions in response to the first branch of my augurirla,oo,iio*.i)"#roro
I I and 15, supm.

A-s to the decisionts fifth sentence, purporting that Justice wetzel,s ..imposition
of a filing injunction against both petitioner and the center for JudicialAccountability was justified given petitioner's vitriolic ad hominem attacks on theparticipants in this case, hervoluminous correspondencq motion papers and recusalmotions in this litigation and her frivolous requests foi criminj ,-"tionri;{ *"

a Tbe cornt's panoply of nrp,posed reasons materially differs from those in JusticeWetzel's appealed-from decision.
The Cqnt ncerially omits Jutice wetzel's pretense that rgv Article 7g proceoding hada 'tisto4y'' and "progery" 

[A-13], with his infer€nce ihat mrii i s^rower v. c-omm,r,ssion waspart thereof: Justice w€tzelhaving purported tl.rat lwas * ***-* tlrcreiq seeking virtuallythe sarne relief [A-l2J -- and thereupon dismissing *y vi*J petition on grounds of res'if;ffif"#f" cst'oppel based on Justice cit't d*at"* [see pages 5iis; "r-y
The court dT. tft-,"iEpanoply a rcasor zor specified by Justice wetzel,s decision[A-9-14]' to wit,my auegedly *frivolous re$Fsts for criminat sanctions,,. The record beforeJustice wetzer establishd by overwherrning documentary;G his mandatory duty under$ 1 00'3D of the chief Administator's Rules cove'ring l diciiC;;; ii#iff.ffilri*,*and Auorney General for criminal prosecution - *rri"i itrp.",.ay requested. The court,sdescription of these requests as "frivolous" is not only a flagrant falsification of the record, buta clear as€mpt to obstruct and impede the success orrny ira.p"rro.nt efforts to obtain thesecriminal proeecutiurs, 

P. *.tll.T criminal prosecutions of iustices cuhn, Lrhro, and wetzel fortheir fraudulent judicial decisions. suctr inaepenaent ;ff"tt-,;sisting of my criminalcomplaints, copies of which are part of the record, . "*prrJy ia*tin"a and particularized atpage 47 of my Appellant's Briefand firtlrer reflected by E,.hiti "ii, t my August l7h nrotiom.Plainly, my success in securing these criminal prosecution, *o,rtd lead to further criminalprosecutions. Among those to be criminallygo*utJ Ib; ffi colusion ; a;;r;.i"n
b



court conceals that the center for Judiciar Accountability, Inc. is anon-party mdmakes no firdings as to the particurars of my supposedly offending conduct, ttofndings that such afleged misconduct, in nature rrd *op", fits within cognizabrestandards for such draconian punishm-ent, and ,o lrairg, that Justice wetzelobserved due process requirements for its i,npositiorr. pages 6l_6g of myAppellant's Brief and pages 6z-6s of my critique orn"rpondent,s Brief exposewhy the Court has made no such findings. ar a"t il"a, th" roord establishes thatmy litigation conduct always met:

'"the very hi4T of evidentiary standards...in documenting the issuespertinent to this lawzuit: (l) tthe bommission;ri*^rption _ the eravarn€r,of the proceeding; e) [my] entitrement to trr" Attorney General,sdisqualification frorn trpt"t"nting [the commission] by reason of hisviolation ofExecutive Law $63.1 and murtipt" "onni"t" of interes! (3) theAttorney Genera|s litigation misconduct, entitting [me] to sanctionsagainst him and [the commission], * *ll * oi*rprinary and criminarreferral; and (a) the need to ensure the impartiarityand independence ofthe tribunar hearing the proceeding so tharit *ould not be .thrown, 
by afraudulent judiciar decision, as happened in Doris L. kssower v.commission andMqtteilv. commtssiin.- (Appeilant,s Brie! pp. 65{6J

Further d€tailed isttra because Justice wecel had not the slightest factual basis forhis filing injunction, he dispensed with ALL due process: imposing the injunction,sua qronte, without notice, without opportunity to be heari, ^{oitnout q*auot
findings - and ttraq al a matter of btacHetter law,demalof notice and opportunityto be heard is so fundamental a due process violation that even were there facts inthe record to support the injunction, which there are not, itwould have to bevacated on that ground alone.

The court's decision conceals-EvERY due process violation detailed bypages 6l-69 of my Appelrant's Brief and ALL -y -gu-ents relative thereto.Among these arguments, that because imposition oruntin'g injunction is a far moresevere sanction than imposition of costs and fees under iz Nycnn $130-1.I, itrequires eomparabrg if not greater, due proces s, to wit,notice, opportunity to be

govemrnental caruptian here at issrc: Governo pataki and chief Jdg" ,qay9, whose *,op[
tr*#::L,#Xr{;|-1Tj:$:: r". ,r,' '*"1g .iJ-tr,ii so*d. ror the court,sdisqualification fa interest in my August iie 1""1*_rilr;;1,;;;*TTh:h?H#;:Additional criminal prosecutions *oirto include ttre court ror-it" tuuaur entMantellappellatedecision - and fo its fraudulent decision t erein. 

.Ih"* ;;;p"llu?.o""r9ro's, represanting theknowing and deliberate comrption of th"� alneflate process by sitting judges, are - like thefraudulent decisions ttrey affrmed __ "ri-i"ui u"t".

f)
s

l 8



heard, and findings. Arso, my argument that the court of Appears, decision inAGshipMaintenarce v. Lezak,og Nyza l (19g6), and the subsequentry-promurgated22 I'IYCRR $130-l' l have circumscrigga tr,. inrt...nt po*", ofjudges from usingfiling injunctions as apunishment forfrivolous.""i"*, rtd certainly not withoutexplaining why 22l'IycRR $r30-r.I wourd not be adequate to punish suchconduct' As highlight"d by page 68 of my Appellant,, nri"4, the most obviousreason for Justice wetzel's resort t9 thc inherent power sanction of a filinginjunction is beca'se 22 NycRR $130-l.r fixes ..rturrd-d, 
and procedures,,requiring notice, opportunity to be heard, and a reasoned decision.

As for the Court's citatioq with an inferential ,,see,, toMilterv. Lanzisem,the court does not identifi the proposition forwhich it is being cited. sinceMillerv' Lqtuisera is a Fourth Departunent casg such proposition is presumab ly notin thecaselarv of either the Fir$ Department.or-the cou.t of Appears - and is one whichthe court is itself loathe to articulate. Indeed, th. propo-Jition is so repugnant thateven the Fourth Oeearfnent had no caifaw, Iqg,l ;"th"ribr, or argument to $pportit, to wit' that a court may impose a filing injlnction agir,rt a party withoit anyfinding that he has engaged in frivolous conduct.

,-o r' r'c uwrsron-s slxllr selrt€trc€, purporting tha the Court has ..considered 
[my]

:Y3E-:.:::::.T-'Tj 
to*.d them *u'a,railing", the,court conceals what theseuK'Sesupposedly "unavailing" "remaining 

contentions'i are. It also falsely implies thait has considered some of my othericontentions". These other..contentions,, arenowhere identified by the decision, which makes * jiing, offact or law withrespect to a single one.
The mo$ zuperficiar rwiew of my appetate..contentions,,, presented bymy Appellant's ":"[ by -y Reply_Brie{-and by my August 17ft motion(incorporded by refeJence in my RepryBrief (at p. 5)), ."rrJ, my entitrement to thefull relief requested by these t"*tJ-b*.d, tu*-rupported documents2i -- and thefraudulence of this sixth sentence, as likewise th" a""irion,s other sentences.

€>/are e,R-
.-Sls.a",rJ\f

2s &e "concrusion" 
tomyAppeilant's.,rBrief (p. 70); ..conclusion,, 

to my Repry Brief (p.6); August 176 notice of motioq d.:r"b..l;*;;;ty*rfd;;iffi,':.
t 9J-
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February 27 ,2002

CONFIDENTIAL

Ms. Elena Ruth Sassower
P. O. Box 69
Gedney Station
White Plains, New York 10605-0069

Dear Ms. Sassower:

The State Commission on Judicial Conduct has reviewed your letter of
complaint dated January 7,2002. The Commission has asked me to advise you that
it has dismissed the complaint.

Upon careful consideration, the Commission concluded that there was
insufficient indication ofjudicial misconduct to justifz judicial discipline.

Very truly yours,

.$,^ f\ll U*"d.\
Jean M. Savanyu
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, but it's a shame that the public
r't get the full picture of what we're
. So it is with great interest tbat I

hav.e followed the D-aily News eAitoririt
qgfles "Judgrng the Judges."

--i l.agfee with The Netrs that as a public
,Its!,[Sgn the courts must seek ways to
ib-e_gbr sewe the public - and we Oo. t at-
Tb'-Agree that as a putlic institutio.n the

i ib ne$tive. CriticisririrnO sugges-
;'tliat can make us better are-iel-

loads, the courts have successfullv
integrated significant cb",.gesin op-
erations, such as reformirg ttrC;ury
system and introducing a commer-
cial division, drug courts, domestic
violence courts and ctrildren's cen-
ters.

side the courtroom or number of re-' versals. It might be nice to have a
simple test to rate a judge. Butliven
the nature of the work, a judge's
competence cannot be evaluated bv
a box score. That does not make thl
courts any less accountable than the
other branctres of government.

. Our daily business, by definition,

. is open to the public..Wth rare ex-
ception, the courtrtrom doors arc

s.Bg4s must recogni4e their acrountabili-
ityTo the public - and we do.

That is perti-aps nowhere better shown
Uran !V the astronomical case disposi-
tions by our trial judges: for the lvear
2(XX), for instance, t,t+Z;Z+g cdniinat
cases, l224Fg0 cMl cases, 69b,4gl F'aii-
ily Court cases and l3E,4T5 Si,uroEates
Court cases. By any standard, Urat ls a re-
markable record of productivity for the
state's I,137 trial judges.

Wittr more than 3 milligp n€w cases a
year, our judiciar5r does an outstandins
job serving the citizens of this statel
Overwhelmingly our judges, whether
elected or appointed, are dedicated,
hardworking and effective, resolving de-
manding case dockets with skill, 

-care

and efficiency.
At the same time that we have concen-

*BE$,,oe -Fe day-today business of man-
a$ng and resolving sqggering cas+

, . : .
. . .  . . i  , :

, :  : ,  .  I  . r , , - i  
l ! , i , - " , . . . r : : i  

. , ,  :  :

I rise in defense of state's courts
By tDlllt S. KtrI

I s chief judge, I present a-State of
/{ the Judiciary address eactr Janu-

-z l€ly- sumning up the accomplish-
ments of the Nfu York courts over the

and our plans for the year
pite the extraordinary chal
X)1, I was pleased toreport
that the New York judiciary

ldisagree lntt-r Thc-News that an 
'

individual iudge's performance can
be mbasured by numn-erof hours in-

rbly, however- -ffrd courts'u$
,f{t $" news only when the

wide open all day. Hearings and
case files Erre_open to the public, judges'
oecrslons and orders are public and ao-
pg}atg rerriews of trial dec-isio* *. pilU
lished.

tnformation about the daily activity of
courts and judges is publicty availa-bte.
as is evident from statistics cited in m6
News' editorials. Bar asspciations oub-
Sf tgir ratings of candidates for judi-
cial office.

Complaints of judicial misconduct are
. revie'wed bythe state Comrirission on Ju-

dicial- Conduct, an independent, constifu-
tional body. Its rebukes of sitting iudses
are published. Indeed, two suchi6bu[es
were reported in The News last month.
and two more this week.

Yes, the court system uses certain stan.
dards in assessing how we might better
manage our caseloads. But it is unrealis-
tic.to gauge a particular judge's-produc-
E/ity or wort ethic by those statistics,
given the nature of what judges do. So

SEIIHEXOIIR DAILY NETiYS

many factors affect what a judge does
on any gven day _ the compleiihr of a
case, the frequency and type-of m6tions
tnaoe, rhe- number of parties and trial
wrmess€.s in the litigatioD, even whether
lle nec,sf,qary paqties show up when
e? qF tupposed tq just to name a fenr.

And yes, we have problems. No hu_
man eqlgavor is peffept But we trv to
recogniZ€' our priibleds and res6kb
theq where we can, as shown most re-
:eluy by our action on appoinhents of
noucrary guardians.

Throughout our nation's history, our
cpurrs have prolected rights, punished
wro.ngs and helped to dislinguiihus as a
f3rrg.or rreedom and opportunity. t feel
rnatls true of the Newyork courts in oar-

. ticular. As we work to rnprw" ttul-"ai-
cmr system; let,s not lose si*t of thegneat-nesource we have in the\ewyork
judiciarf+
Kaye is chief fidge ofNerp yorh-

s
b

#$a o/4- /



state judicial system is accountabre to pubric - timesunion.com

ES E-mail gory link to a ftiend € printer-friendtv vErslon

State judicial system is
accountable to public
Top jurist addresses issues raised in series

By JUDITH S. KAYT, SpedarrorhcTlna Unbn
First published: Sunday, Febnrary 1O,2CF2

As the state's chiefjudge, I have naturally followed with interest the
Times Union's editorials on judicial misconduct. I would like to
address some ofthe issues raised.

First-, likg ev€ry othl---------------r nlember ofthe public - including judges - I
am deeply distressed whenwer I learii that ajudge haslJiayed the
oath of office. of course, not every compraint ab-out ajudte shows
unfitness requiring removal. But when rh-g.r of misctnd"uct have
merit, no one more than New york's hard-working judiciary wants
to see prompt, appropriate mea{iures taken, so thai ih. .ou.t,
maintain the respect ofthe public that they need and deserve to
have.

Second, as the editorials recognize, both the procedures for
disciplining ajudge - who is ippointed or ericted for a term of
years - and the funding for the commission on Judicial conduct are
*!-bv the legislative and executive branches. while I would quarret
with.several of your statistics an! exampreq I agree tt.i.a.quur.
funding for the commission resolution of miscoidurt ,o,nptuintr,
and I therefore support it.

I.canno1, howweq agree that the tort law should be enlarged to
allow dam4ge zuits against judges for their official acts, aJthis
proposal threatens the essential quality ofjudicial independence in
decision making. Not unlike the protection of the rirsf Amendment
fol qhe pre:s, this protection for public officials assures ttJin.y run
act fearlessly and vigorousry in the performance oftheir duties.

Greater openness in the.disciplinu.y process - both for judges andfor lawyers - is surely desirable. I hive rong supportediegi;lation
that wgul{ make judicil 

Td attornev aisciltine iroceedinls pubric
from the time a complaint has been investigated "ra r".-j""nurg",
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qu {!a 9pT*g the.proceedings at that point virtually eriminatesthe risk of undue qrlbriciry for biseless compraintr. iurr, regislation
*oqq bring New york into rine with the of otheiriutrr. And itwould give the pubric greater confidence in the entire process.

Regrettably, with.rare exceptio4 courts are in the news only when
the news is negativg so the public gets a skewed picture ofus. Nowthat I have your attention, r'd like to fill out ,o,n. ofth" picture.

I start with the fact that New york state courts are among the
busiest in the entire nation. Amazingty, our r,22r state-pia judges
resolve well over 3 million cases a year. rne 2,3o}tocaf town aiavillage justices,-mainly nonJawyeri uring that'numbei to more than4 million annually. The cases nrn the garn'ut of difficuli humanproblems -- criminat mltte{s, personar inlurieq prop;rty damage,
broken contracts, constitutional issueq tirilyii*J, and craims
against and involving government.

Qur objective is to resolve each case fairry and efficiently.
ovgSrhelmingly,{ew york judges are pLopre oftarent, dedication
gd-integriry, and they do an outstandidjo6 *itn uJonomical casedockets -- resolving disputes, protedinttightr and punishing
wrongs. I think that is an important ronte*t for your editoriis.

. In addition to our primary focus on the fair and efficient resolution
of cases, always the New york courts look for innovative ways tobetter serve the public. I offer a few examples:

'Jury reform- Not all that long ago, theaver4ge term ofjury servicein New York was two weeks at teast, with cafbacks wery twoyears like clockwork. Today, typically, jury service is oniday or
one trial, with minimums of foui yean"uet*een callbacks. All
exemptions havg been abolished, more equitably distributing thebenefits and the burdens ofthis prrzeddemocratic institution.

] Drug courts. we now have drug treatment courts in 29 counties,including Albany, ro hlt the costry ineffective,..yrtin! of row-revernonviolent drug offenders through the courts. since trrls program
begaq there have been 13,500 ohenders in the drug treatment
courts. These courts work. They have now been ini'iiated forjuveniles -- an especialy vulnerabre population -- .r*.tt as forsubstance-abusing parents at risk oriosing their childien to fostercare limbo.

' Family matters. There are many ongoing programs to better servefamilies in court,_inclrlding 32 children'r rint.ri that last year saw51,000 children" Moder Family courts in Erie ana uew yort
counlies that speed permanent placement of children, and
matrimonial reforms to improve the processing of those cases.
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. Commercid 
TlTr. {b-V will soon join Erie Monroe, Nassau,westchester and New yorhcounti* *itt its oo* commerciat

division to better serve business litigants, ;h;;'"rplex mattersare too often backlogged, delayingiourt dockets gen'eraily

'Domestic violence coyts. Responding to the scourge of domesticviolence, we have for the past several yiat, pilotrfficial domesticviolence courts that sensibly attempt to prevent,.c*ring violence.only montht.go, we launcied integrated domestic viodnce *urtr,to better serve 
fmilies.wh9 today are whipsawea *ong severaltrial courts. we hope that the clear benefits ortrrese courts will atlong last spark refsrm ofNew york's archaic tria,t-rtur..

How are the courts accountable to the public? By faidy andeffectively resorving cases before us. ny bot ing'fo;iys to do
!ette1. By maintaiTng open courts -- incnaing"w." rrily courts --that invite the_pubric io see and learn about itJ;"rti."ryrtem. Dowe lr,ave problems? of course we do. No human institution isperfect. The point is, we try to face up to our probrems, and addressthem.

Finally, while sept. !l is unforgettable for many neasonsi, one isespecially relevant. on that atJru morning, .i;rdg"es and Iconfened and deci{{ immediately -- almost iristinctiviry -- that theNew York courts-, Tduditg ttre triat courts in to*.r-lut*,tuttuq
should continue their operations. This was an attack on en,oi"*values, including.the ruie of law, and we *ourJ noi.ipiturate toterrorists by closing the courts.

I.t 1as-one thing forus to reach that decisio4 and quite another for
$e judses, court personne-r, rawyers a"a:urots to iinpr.r*t it. But
{q.AA. They were magnificenf in meeting tt, "rrruiiainary
challenges ofthose extraordinary times. Tf,is was, r uJt r., .shining hour for the New york courts and lawyers, not missing abeat in their service to the pubric, showing trr, *orrJir,r ntrn valuewe place on our system ofjustice.

As we work to improve a[ of our institutions, incruding the courtqlet's not lose sight ofthe great resource we have.

Judith S. Kaye is Nan, york state,s chiefiudge.
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