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Counsel to the ExecutLve Comnittee

RE: Sassower v .  Mansano,  et  a l .

Dear l ts. Mayer:

This forrows up our telephone conversation on Friday, February
L8th. r must reiterate that i t  is inexcusabia, inaeei
outrageous, for Assistant Attorney General John SuIl ivan to have
been al lowed to f i le his February Ll-th letter in the above matter
oqngsing jurisdict ion by the 

-court 
of Appeals, when, as he

adnitted to me on wednesday, February L6th, h; has never read the
fi les in the ".rr l tqgtJying aiscipl inar-y proceeding' nJ? any of the
documents identif ied by rny _February 

-6th 
letter-a=Tisp"Llt i"" iy

estabrishing .the _falsity of the bisis upon which yorri  judiciai
crients dismissed ny Art icle- 28 procee-ding, tt  , i i ,  th;t-; tjurisdict ional challenge could tre Laaressed rin the underlyin|
discipl inary proceedingtr .

t ly prior correspondence addressed to Attorney General Koppell,
with copies to Mr. Sull ivan, gave notice that no further defense
of the Respondents in the Art icle 78. proceeding could etnicairy
be afforded thern, without investigation of the underlying f i1;;
under  A-D.  90-003r-5.  As ny Febiuary 6th ret ter  s t i ted,  such
fi les _ unequivocally prove that the aforesaid ground of the
second Depar tmentrs  d ismissal - - f i rs t  urged by Mr.  s-11l t ivan in  h is
d ismissal  mot j -on-- r rwas,  and is ,  an outr ight  I ier ' .

Under such circumstances, i f  Mr. Sull ivan was to be permitted to
continue as attorney on the- case, it was incurnbeni upon your
o f f i ce  to  have  d l rec ted  h i rn  to  examine  the  r i i es , i n  t he
under ly ing d isc ip l inary proceedi -19"r  pr ior  to  prepar ing n is
response to the cour t  o f  Appealsr  jur isd ic t ional  inqui iy

&pp.€€4. os t'�
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Mr. Sull ivan ltas hirnseLf on notice of the absolute necessity to
review the underlying files not onry from my February 3rd and
February 6th correspondence with Attorney-ceneial Xoppet-t--copies
of which Mr. suLrivan acknowl-edggd havi-ng received-'-but rroi nypapers in opposition to his disrnissal rnot-ion, which neticufousii
refuted the af f irmative representations rnade in his tn""i"ipapers, seeking sanctions by reason of their frivorous ;dperjurious naturel. An i lrustrative portion of my detaired
documentary opposition to Mr. sull ivan's unfounded cti ins before
the. Appellate Division, second .Department was annexed to my
Jurisdictional Statement as Exhibit irp-1rr.

Ir{r. Sull ivants knowledge that his statements before that court
were not only. unsupported, but contradicted, by the factual
record. may be inferred from the manner in which he- presents thern
in  h is  February  11 ,  rgg4 re t te r ,  where in  ne  does  no t
affinnativery represent to the court of Appears that the
positions he advocated before the Appellate pivil ion are true and
substant ively meri tor ious.  Thus, i l tnough Mr.  Sul l ivanrs let ter
(at  p.  L)  ident i f ies his rnot ion to disrniss as having rested on anrradeguate remedy at raw in the underlying proceehing" and the
lack of fra clear legal right to the rlf i6f- sought because the
pertinent adrninistrative procedures !,rere properlf complied wiin
and petit ioner received adequate notice ana opportunity to be
heardrr ,  he does not real lege such assert ions.

Yet,  the net ef fect  of  Mr.  sur l ivan's repet i t ion of  h is fa lse
statements in his letter under the nomenclature of rBackgroundrl
and his annexation thereto of his Memorandurn to the apfellate
Divis ion and that of  Ms. orson, is to rnis lead the court  of
Appeals into believing that such statements as therein contained
are accurate and legitirnate, rather than false and fraudulent, as
the fi les of the "underrying disciplinary proceeding'r crearly
show.

such misleading by Mr.  surr ivan is prainly del iberate,  s ince he
does not make known to the court of Appears that he is not
fanil iar with any of the fi les or transcripts in the "underlyfi-;
d iscipl inafY proceedingtt .  This knowing onission by Mr.  sul l ivan
repeats his sirnilar practice before the appell-ate Oivision,
second Department--du1y no_ted and cornprained 

- 
of by il€, inter

ar ia,  at  Point  r I r  of  my July !9,  1993 I t iemorandum of Law, wnerein
T objected to his atternpt t ' t.o convey the false and rni-sreaainj
impression that he speaks with a pLrsonar knowledge that h6prainly does no' !  have'  (at  p.  7,  emphasis in the or i i inai , - t " ; ;
annexed, together wi th point  IX).

1 
.See,  in ter  a l j -a ,  my 7/2/93

cross-mot ion,  pp.  j_6-30;  ny 7 /L .g/93
my 7/1,9/93 Mernorandurn of Law, points

Affidavit in support of nry
Af f  idavi t ,  ! l ! [2 ,  22 ,  26,  and
I I I  a n d  I X .
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That Mr. sul l ivan should repeat conduct which ny aforesaid
Memorandum of Lahr pointed out to him constituted a lanctionable
deceit upon the Court demonstrates that he views hirnself as above
rudinentary rules of l-aw and ethical standards applicable to
lawyers representing private l i t igants. eresunabf, this is
because he expects the same rcover-uprr from his suferiors andjudic ia l  c l ients  that  he is  a f ford ing inen.

I surely do not have to remind you that Mr. Sull ivan has a higher
standard to meet. As a pubric off j-cer, he has a speciar 6uty
which rrdiffers from that of the usual advocate; his duty is t;
s e e k  j u s t i c e r r  E c  7 - L 3  o f  t h e  c o d e  o f  p r o f e l s i o n a r
Respolsibir i ty. rrA government rawyer in a civir action or
adninistrative proceeding h.F the responsibi l i ty to seek justice
and to develop a fu I l  and fa i r  record i l .  Id . ,  EC 7-L4.

Thus,  MF.  Sul l ivanrs af f i rmat ive representat ions of  fact  are
given greater weight than those accbrded a private attorney.
consequen t ry ,  t he  p resumpt i ve  c red ib i r  i t . y  g i ven  to  h l s
statements make them far more prejudiciar whenr dS here, they
are completely false.

Review of ny detai led Jurisdict ional Staternent shows that Mr.
su l l ivan 's  bard cra im (at  p .  2)  that  r  have not  met  rny,burden of
showing that the purported constitut ional questions iought to be
raisedrr is f lagrantly false--as would have been obvioris had he
confronted the issues substantiated not only by the factuar
record, but by the controrring legal authorit ies r citea.

But Mr' Sull ivan does not confront either the facts or the law.
This is not on1y. refleGd by his fai lure to controvert JIf l7 and
??  9 f  my  Ju r i sd i c t i ona r  s ta temen t  t ha t  t he  , , unae i t y ing
disc ip l inary f i lesf l  establ ish my c lear  legal  r ight  to  the re i ie i
sought, but his fai lure to discuss even a single legal authority
cited by my Jurisdict ional statement. Nor has ttr.  sul l ivair
addressed the detai led Points, which f identif ied as issues on
the appeal. The clear inference of such conspicuous ornission is
that the facts and 1aw support jurisdict ion of my Art icle 7g
proceeding by the Court of Appeals.

rndeed, Mr. surl ivan who1Iy fai ls to address--and does not
disnute--the apparent bias reflected by the dismissar of my
Article 78 proceeding by a panel of four second Departrnent juage's
whose orders were being challenged therein as 

-fraudulent 
ind

cr iminar  ( ! t t t6  and 7) .  Nor  does ne address or  d ispute that  the
september 2o,  L993 decis ionr  ds deta i led by point  r  1at  pp.  2L-2
of  my Jur .  Statement) ,  re f lected actual  b i ls  in  that ' i t  

-a lpar tea

from control l ing law in eight (8) different respects--indi lat ive
of the anarchy festering in the second Departmenl.
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Mr. sull ivan sirnilarly does not address or refute the issues of
actual  b ias raig.ed by point  r r . (at  p.  23 of  ny Jur.  statenent)
relating to my trinterimrr suspension, 

-discussed 
extensively in in!

body of the Jurisdictionar statement (at pp. L2-r7). That Mr.
surr ivan is ent i re ly s i tent  on the 

-subj6ct  
of  iv  r r inter imrr

suspension, now extant for rnore than two anh a half years without
any hearing having been held before or -inEEl--na does not
controvert my documentary showing (Exhibit 'Grr of ny Jur.
Statement) that r was entit led to immediate vacatur basedl inter
ar ia,  on the court  of  Appeals.  L992 decis ion in nussakoff-r-E
N : Y . 2 d  5 2 o ,  5 8 3  N . Y . s . 2 d  9 4 9 , . c a n .  o n r y  b e  s e e n  a s  a  c o n c e s s : _ o h  r y
hin of the substantial constitutionai question that case raisedl
but which the decis ion did not reach, i . " . ,  that  such indef in i terrinterimtr suspensions without prior or prompt post-suspension
hearings are g se unconstitutional (!t2o of rny ,fui. Stateinent).

M r .  s u l r i v a n  e n g a g e s  i n  f u r t h e r  f a r s e  s t a t e m e n t s  a n d
misrepresenta t ions  as  to  po in t  r r r  o f  my Jur isd ic t iona i
Statement (at  p.  23).  Contrary to his fa lse C1ain,  r the issue
of the refereers biasrr was raised below, arnply demonstrated by
the transcripts of the prelirninary ^conferenCeJ, annexed to tha
cross-mot ion as Exhibi ts i lcr t  and ,prZ. Moreover,  as refrected by
the transcr ipts of  the hear ings herd in the rrunderry in|
discipl ingry proceedingrr--referred to at  Tn14 and L5 ot  r f
Jurisdictionar statenent, as werr as in ny ne-uiuary 6th letter, i
not only sought recusal of the Referee, but specifically objecied
to his status as an rrat wilr r E! diem paia appointee' of the
Second Department. Annexed hereto is a copy of a letter fron the
second Department to the Referee, encrosing a voucher for palrrnent
o f  h i s  f  e e s ,  m a r k e d  a s  R e s p o n d e n t i  s  E x h i b i t  , , 2 ,  -  

f o r
identif ication at the hearing, showing that r did, indeed, raise
this issue below.

Ih" foregoing demonstrates that Dlr. sull ivan has, once again,
brazenly made a fal-se, fraudurent, and frivolous submission to ;
t r ibunar-- in th is case, the court  of  Appeals-- in v iorat ion of  h is
legal and ethical duty. Such continued misconduct by him is for
the purpose of  cover ing up his own, as werr  as his cr ientsr ,
unlawful and tortious actions.

2  s " " ,
support of my
thereto.

i n te r  a l i a ,  p .
cross-motion and

3 of my 7/2/93 Aff idavit in
p p .  7 0 ,  9 3 ,  1 O 0  o f  E x h i b i t  r r D r l



Shel ley Mayer ,  Esq. Page Fj-ve February 22, J-994

r would certainly hope that the Attorney-General will act swiftly
to recti fy this conplicity in Respondents' rnisconduct so as not
to further compound the injustice already done and that he wiII
require accountabil i ty by the culpable part ies, rcommensurate
with the offenses they conmitte6r3. 

-

I.again reiterate that your off ice should innediately obtain from
either .Respondents casella or Garfunt copies oi- tn" hearinj
transcripts in their possession so that you can see for yourseti
!h" .grotesgue perversion of. due process represented by those
hearings, not the reast of which wai the nespondent Refereefs
refusal to require .Respondent Casella to prove compliance withjurisdictional requirements or to permit rn]-e to pto.r" that same
had not been met.

Finarry, r wourd note that when Attorney-General Koppelr nas
Chairman of the Assernbly Judiciary commi€tee, he revilwed the
question of whether discipl inary hearings should be opened to the
public. As reflected by the enctosed irt icle frorn the Septernber
26,  L993 issue.  o f  The New york T ines,  then Assemblynan xopperr
took the posit ion that rra secret process is inherent-Iy suspllgt,.
r courd not agree with hin more. rndeed, review or the f i les
under  A.D.  #90-003L5 wi l l  unequivocal ly  establ ish that  the
secrecy insisted on and naintained by the Respondents--with the
cooperation of the Attorney ceneri l 's off i te via Assistant
Attorneys General sulr ivan and olson--has been not for the
protection of the accused attorney, as was legislat ivEy intended
by_Judic iary  Law S90(10) ,  but  to  conceal  nespondents i  cr i rn ina l
and fraudulent conduct in misusing discipl inary proceedings to
further their own retal iatory and poli t ical ly-motivlted purp-oses.

3 attorney General Koppe1l, quoted
Times art icle, rrNew Inguiry on plea Deal
Names KoppelI as Special prosecutorrl

in  todayts  New york
in Rape Case: Cuomo
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rn ny capaci ty as Director of  the center for  Judic ia l
Accountabil ity, T fornalry request that steps be i.m"ai"i"iv
taken to investigate the corfuption of our third branch of
government, with a view toward ultimate designation of Attorney
General Kopper-r as a special prosecutor--al todayrs New yori
T+t9.9 reports has j ust been done in the case of an- upstaFElE
vict im.

with arr due respect, r subrnit that the rape of the public that
9c99r: when public officers fail to maintain tne integ-rity of ourjudicial branch. of government and allow it to become 

-po1-it icized

and corrupted is far more deserving of the irnrnediate attention
and active intervention of the highest regar officer in our
State.

LaIil

Lawyersrr,

Koppell as

DORIS L. SASSOWER

DLS/er
Enclosures:

(a) Points II I  and fX of rny 7/L9/93 Memorandum of
(b) Exhibit t t?n introduced at the hearings in therrunderlying discipl inary proceedingrl
(c) rrDebate over public Disciptinary Hearingl for

N Y T ,  9 / 2 6 / 9 3 ,  p .  4 L
(d) rfNew Inguiry on plea DeaI: Cuomo Names

Specia l  Prosecutor t t ,  NyT,  Z/22/94,  81

cc:  John Sul l ivan,  Esq.



POINT III

RESPONDENTS I DISMISSAL I{OTION
IS LEGALTY TNSUFFICTENT

Arnos t  a  een tu ry  d9o ,  rn  Fox  v .  peacock ,  97  App .D iv .

5 0 0 ,  9 0  N . Y . S .  L 3 7  ( L 9 0 4 ) ,  t h e  C o u r t  s t a t e d :

r r l t  has too long been the ru le  to  need
c i ta t i on  o f  au tho r i t y ,  t ha t  such  ave rmen ts  i n
an  a f f i dav i t  have  no t  ( s i c )  p roba t i ve  fo rce .
The court has a r ight to khow whether the
af f iant  had any reason to ber ieve that  wnicr r
he  a l l eges  i n  an  a f f i dav i t . r l

The so le af f idav i t  o f fered in  suppor t  o f  Respondentst

d isrn issal  mot ion is  that  o f  Ass is tant  At torney-GeneraI  John

SuI l ivan,  whose undocumented and conclusor i ly -s tated moving

Af f idav i t  dated May L4,  L993 fa i ls  to  s tate that  i t  is  on

informat ion and ber ie f ,  fa i rs  to  set  for th  any reason why he has

not  furn ished an af f idav i t  by a par ty  wi th  personar  knowledge,

and  fa i l s  t o  se t  f o r th  the  sou rce (s )  o f  h i s  know ledge ,

in fo r rna t i on  o r  be l i e f .  r ndeed ,  Mr .  su t l i van ,  i n  f a i l i ng  even  to

ind i ca te  tha t  h i s  A f f i dav i t  i s  made  on  i n fo rma t ion  and  be l i e f ,

a t tempts to  eonvey the fa lse and mis leading impress ion that  he

speaks wi th  a personar  knowredge that  he pra in ly  does not  have.

T h e  p a l p a b l e  d e f i c i e n c i e s  o f  M r .  S u l l i v a n r s  A f f i d a v i t

in  fa i l ing to  cornply  wi th  long-set t led and e lementary rures of

Iaw  des igned  to  i nsu re  the  re l i ab i l i t y  and  t rus twor th iness  o f

a f f i dav i t s  submi t ted  to  cou r t  manda te  den ia l  o f  h i s  mo t ion ,



since any dLsmissar order to be rendered in Respondents|  favor
wourd be subject to vacatur. Fox v. peacock, supra; prehucri__y-

w a r t e r s ,  5 6  A . D . 2 d  6 7 7 ,  3 9 1  N . y . s . 2 d  g L 7  ( 3 d  D e p t  .  L g 7 7 r .

However,  the non-probat ive nature of  Mr.  sur l ivanfs
papers pares against  i ts  ut ter  factual  fa ls i ty,  fur ly exposed by
Pet i t loner rs  Jury  2 ,  r .993 Af f idav i t  in  suppor t  o f  her  c ross-
mot ion and in opposi t ion to his disrnlssar not ion.

r t  is  bad enough that Respondents shourd permit  such a
rega l ly  de f ic ien t  submiss ion  to  be  made by  the i r  a t to rney ,  the
Attorney General ,  who surely should know better.  Far more
ser ious is Respondentsr knowledge that the factuar and legar
assert ions made by the Attorney General  0n their  behal f  are
eompletely fa lse and unsupported by the factuar record.

Respondentsr fa i lure and refusar to retract  same, sua
sponte ,  even a f te r  be ing  ca l red  upon to  do  so  (Ex .  ,o -2r ,  Ex .  ,o_

4tt)  only fur ther bears out r the appearance of  impropr iety,  and
makes arr  the more compelr ing the need for recusar and transfer
from this Departnent,  d iscussed hereinafter at  point  r r .  l

POINT IV

RESPONDENTS HAVE FAILED TO SHOW THEIR
ENTITLEI,fENT TO DISilTSSAL OR SUHUARY JUDGMENT
OR TO SHOW ANY TRIABLE TSSUES IN OPPOSTTION

A mot ion to

succeed where no valid

the  pe t i t i on  as  l ega l l y

d i sm iss  an  A r t l c l e  7B  pe t i t i on  canno t

lega l  ob jec t l ons  a re  ra i sed  es tab l i sh ing

insu f f l c i en t  o r  f ac tua l l y  un rne r i t o r i ous .



RESPONDENTS I

I|ARRANTS AN

POrNT rX

BAD T'AITH LITIGATION
AWARD OF COSTS AND

CONDUST
FTNANCIAL

cont ra ry  to  Ms.  o rson I  s  spur ious  argument  tha t
Respondents are protected by ,absolute judic iar ,  guasi_judic iar
and prosecutoriar irnrnunityr fron the consequences of their
l i t igat ion misconduct,  22 NYCRR S13O_1,.1.  et  seq. contain no
excrusion for publ ic of f icers who viorate those rules,  appr icable
without except ion to arr  l i t igants and their  at torneys r in any
civ i l  act ion or proceedingr, .  Nor do any of  the cases ci ted by
Ms.  O lson ho ld  o therw ise .

r t  i s  no t  a  jud ic ia r ,  quas i -Jud ic ia r r  oF prosecutor ia r
function to engage in frivolous conductr ds defined by those
rules,  when such pubr ic of f icers are sued for their  of f ic iar
misconduct or to interpose defenses or f i le motions for improper
purposes. Thus, there is no rogicar reason or social  por icy to
extend the common law doctrine of imnunity to justify any such
exemption. This v iew is consistent wi th that  taken in the
federal courts (with which Respondentsr counsel is presuned to be
famir iar ,  s ince she rel ies on federar r .aw to support  her
pos i t ion) ,  in  anarogous cases  under  Rure  r r . .  rn  such cases ,  i t
is  werr  estabr ished that monetary sanct ions for f r ivorous
l i t igat ion conduct may be imposed against  state of f ic ia ls,  see,
e . g .  F r a z i e r  v .  c a s t ,  7 7 1  F . 2 d  z s g  ( 7 t h  c i r .  1 9 8 5 ) ,  a n d  e v e n
aga ins t  the  un i ted  s ta tes ,  see ,  e .g .  Mat t ingrv  v .  un i ted  s ta tes ,
7 r L  F ' s u p p .  1 5 3 5  '  L 5 4 3  ( D .  N e v .  1 9 g 9 ) ,  r e v r d .  o n  o t h e r  g r o u n d s ,

2 2



Cir .  1991 )  (a f f i rm ing  on  ques t ion

for Rule l . l .  sanct ions) .

our highest Court held most recently

,  _  u . s .  ,  ,  L l _ 3  S . C t .  2 L 6 7
(June  1993) :  " [ t ] he  p roponen t  o f  a  c la im  to  abso ru te  immun i t y

9 3 9  F . 2 d  8 L 6  ( 9 t h

government I s I iabi l i ty

Moreover, as

bears the burden

innun i t y r  d t  2L6g .

of  establ ish ing the just i f icat ion for  such
fn i ts  footnote thereto,  the Cour t  s tates:

o f

l n

i lWe have consistentl-y emphasized that theofficiar seeking absoiute 
'i i lGitt 

u-.u*r, theburden of showing thaC such i.mmunity isjust i f ied for  the 
- funct ion 

in quest ion.  Thepresumption is. .  rhat  quat i f ied ; ;A; ;  thanabsolute imrnuniry is iur i l " i lnt  
- ; ; ' ; rorecr

government of f ic iars in the exercise oi-  tn" i ,duties. we tr;rve, be_en dit"-- =p.rl-"g"' in ourrecogni t ion of  absolute- imnunfty,  inJ haverefused to extend _ i t  any fur ther than i tsjus t i f i ca t ion  wou ld  war r jn t :  Burns  v . -  neea,5 0 0  u .  s .  - ,  1 1  1  s  .  c t .  L 9 3 4  ,  t _ 9 3 9  ,  L L 4  ,L .Ed.  2d  sT |19 ,91)  in te rna f  quota t ion  marksand c i ta t ions  on i t ted . r t

fn the instant case, Respondents and their counsel
chose to make a dr-srnissar rnotron they knew could not succeed, i f
contro l l ing law vrere to  be fo l lowed. They knew that the law
requl res that  a f f rdavr ts  submlt ted to  cour t  be based on the
personar knowledge of the aff iant or that the source of knowledge
be ident i f ied and that  the af f iant ts  factual  s tarernents be
t e s t i n o n i a l l y  a d m i s s i b l e o n  t h e  t r i a l o f  t h e  a c t i o n .
Nonetheless, Respondents through their counser submitted an
aff idavi t  d isregarding such most basic rules and chose not to
subtni t  any af  f  idavi ts of  their  own to support  their  d isrnissar
mot ion  or  to  oppose pe t i t ioner rs  c ross-mot ion .  Mr .  su l r i vanrs
non-probat ive at testat ions on Respondentsr beharf  were factualry

2 3



and legalry baseress and known by Respondents to be such. such
mot ion by def in i t ion is  f r ivorous.  rn  addi t ion,  such af f idav i t
was known by Respondents to be false and misleading in materiar
respects.

Respondents  cannot  escape curpab i r i t y  fo r  the i r
counselrs patentry inproper and tegarry insuff ic ient  Aff idavi t .
They knew same to be non-probatlve not onry because it was not
based on personal  knowredge but arso because i t  incruded dehors
the record factuar alregations concerning the content of the ex
parte Jury 31, L989 comnit tee Report  which wourd not be conpetent
for purposes of a disrnissar or sumrnary disposition under cpLR
$321 '1 - (c ) '  Respondents  fu r ther  knew the i r  counse l rs  concrusory
statements concerning the Jury 31, i .9g9 Report  were farse and
nisreading, and nonetheress fa i red to rect i fy i t  af ter  same was
brought to their attention by Petit ioner. Despite their personal
knowredge of the true facts, they did not come forward with their
ohrn  a f f idav i ts  concern ing  the , lnpr ic i t r  ex igency  c ra ined by
the i r  counse l .

Addi t ionarry,  Respondents knew that their  refusar to
furnish pet i t ioner wi th a copy of  the Jury 31, 1989 conni t tee
Report ,  part icurarry where their  counser had praced i t  d i rectry
in issue on their  d ismlssal  not ion rdas a posi t ion "compretely

without merit in law or factrr and that it courd not ,be supported
by a reasonabre argunent for  an extension, rnodi f icat ion or
reversa l  o f  ex is t ing  la$r r ,  in  v io la t ion  o f  22  NYCRR S130_1.1(c )

Respondents should properly be held accountabre for

2 4



the bad fa i th  overwheln ing ly  demonstrated by the i r  counsel rs
knowingly  fa lse s tatements of  fact  and law.  Under  such
circumstancesr 8l l  award of costs and monetary sanctions against
Respondents and the i r  counser  is  fur ry  warranted.

CONCLUSTON

RBSPONDENTS I DTSHTSSAL UOTION SHOULD BEDENTED AND PETITIONER'S CROSS-T{OTION ANDPETITION SHOULD BE GRANTED TN TOTO.

Dated:  Whi te p la ins,  New york
Ju Iy  L9 ,  j . 993

Respect fu l ly  Submit ted,

DORIS L. SASSOWER
283 Soundview Avenue
Whi te  p la ins ,  New yo rk  10606
( e t _ 4  )  e e 7  - L 6 7 7
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Debate Oaer Public Disciplinary Hearings for Lawyers
Now, clients file grievances with

offlces overseen by the state's appel'
late divlsions. Then the walting be'
c.lns. Judse E. Leo Milonas, the chlef
idministiative judge of New York's'
courts, said that f l l ini a complalnt
"was like sending a letter to the Ber-
muda Triangle,"

lf the grlevance committee decldes
to dismiss the case, the cllent usuhlly
learns about it from a three-sentence
form lett6r. The publlc, sald Judge
Milonas, feels summarily reJected,
all of which underscores the percep'

tlon "that lawyers are protectin8 law-
yers," he said,

Deirdre -Akerson, a Westchester
Countv woman whose divorce case
has bden |n the courts for four years,
descrlbetl her experlence before a
grlevance commlttee as "insultin8,
and demeanlnS." MB.Akerson, now a
member of the Coalltlon for Famlly
Justlce, a group whose tales of inJus-
tlce at the hands ol the courts and
their dlvorce lawyers helped prompt
the new rules, was furlous when she
learned that the complaints she had

lodged against her lawyer $
dropped, withouf .explanation.

Years can pass before a cast
resolved, durlng which tlme, otl
argued, new cllents may hire lawl
wlthout havlng any notion that for
charges, much less grievances, tt
been flled aSalnst them.

A Trlage System
Hallburton Fales, the chalrma

the Flrst Judlclal Department's d
,plinary commlttee, sald compla
are now Investlgated through a

ByJAN HOFFMAN

New rules of conduct for New York
dlvorce lawyers have prompted a
sharp debate on whether dlsciplinary
hearings against them should be
opened to the public.

At B State Assembly hearinS last
week, supporters of a more open pro-
cess said the system now ls one of
"lawyers protecting lawyers," while
the State Bar Associatlon said that
changing the process could unfairly
tarnish lawyers' reputations.

The debate stems from a decision
in August by New York's top judge to
impose a sweeping new set of rules
giving divorce lawyers' clients far
more rights.

Most of the rules, which say clients
are entltled to a wrltten fee schedule
and whlch prohlblt sexual relatlons
between lawyers and thelr clients
during a case, needed the approval
only of rhe Judge, Judlth S. Kaye. But
thc rule on dlsclpllnary proceedlngs
needs leglslatlve approval.

Secrecy ls Suspect
Assemblyman G. Ollver Koppell,

who is the chalrman of the Assem-
bly's Judiciary Committee, said, "a
secret process ls Inherently suspect."
He was jolned by members of the
American Bar Association, who said
New York, which usually takes the
lead in legal developments, is behlnd
the natlonal trend to open dlsciplin-
ary hearings.

Twenty-elght states have opened
disciplinary proceedings to the publlc
after probable cause has been estab-
lished, and West Virginla and Florida'open them after an investlgatlon has
bcgun. Beyond that, for 17 years Ore-
gon has allowed lts resldents to know
as soon as a grlevance is f l led.

But Archibald R. Murray, the pres-
ldent of the New York State Bar
Assoclatlon, said he was worrled
about the harm that mlght be done to
lawyers, especially ln small towns, if
such a system was lmposed In New

. York. "Exoneratlon doesn't remove
the stlgma," he 6aid.

The publlc, Mr. Murray sald, lr
protected through interlm suspen-
slons that grlevance committees can
issue durlng investlgations. He sald
that an overwhelmlng maJorlty of
complalnts agalnst lawyere are dls-
mlssed as frlvolous. ln t091. of the
2,65E complalnts flled with the Flrst
Judicial Department, which Includes
Manhattan and the Bronx, 93.8 per-
cent were dismissed after an lnltlal
revlew or a staff lnvestlgatlon.

But cllents' advocates contended
and the head of the Flrst Judlclal
Department's disclplinary commlt-
tee conceded that mdny cases are
dismissed not because they are frivo-
lous, but because the lnvestlgative
staff ls too small to look lnto all
complaints. Mr. Koppell said that
slnce so many cases are dropped,
clients thould at least recelve tlmely
and full explanations on those that
are pursued.

1F
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Iearings for Lawyers
|'yers are protecting law-
d.
,kerson, a Westchester
an whose divorce case
he courts for four years,
:r experience before a
ommittee as "insulting'
ng." Ms. Akerson, now a
:he Coalit ion for Family
oup whose tales of injus-
rands of the courts and
r lawyers helped prompt
s, was furious when she
the complaints she had

lodged against her lawyer were
dropped, withoul..explanatlon.

Years can pass before a case 13
resolved, during whlch tlme, otherg
argued, new cllents may hlre lawyers
wlihout havlng any notion that formal
charges, much less grievances, have
been ftled against them.

A Trlage Syslem
Haliburton Fales, the chalrman of

the First Judlclal Department's dlscl-
plinary commlttee, said complalnts
are now investlgated through a sys-

a

tem of trlage. "You Just have to mbve
' on to the rerlous cases and that's the
way the world works," he sald.

Much of the debatc was over not
only whether the proceedlngs should
be opened, but also at what sta8e..
Glorla Jacobg, a repnesentatlve of
NoW-New York State, and others ar-

'gued that the publlc should be In-
formed as soon as I complalnt ls
filed. But John D. Feerlck, presldent
of the Clty Bar Assoclation In New
York, urged that confldentlallty
should be dropped only when proba-
ble cause that a grlevance had been
commltted had been establlshed.
That ls when a grlevance commlttee
has declded to brlng charges agalnst

the lawyer.
Raymond R. Trombadore, a Som.

ervllle, N. J., lawyer who ls chalrman
. of the Amerlcan Bar Associatlon's
commisslon on the Evaluation of Dis-
cipllnary Enforcement, played down
concerns about damage to reputa-.
tlons of small-town lawyers. "Oregon
ls a state of llttle towns," he said. tts
lawyers seem not have found full
disclosure h serlous problem, he said.

When the proceedlngs were flrst
opened In Oregon, he said, there was
an lnlt ial f lurry of press attentlon,
whlch tapered off. The problem wlth
New York lawyers, he said, ls that"we 

Just thlnk we're too newsworthy.
And we're not."
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,;. Cuomo Names Koppell'

. i  ByfoNNORDHEIMER
Gov. Marlo M. Cuomo ol tiew york ves.

terdey announced that he was namlnr"Ai-
torney General G. Ollver Koppell is a-sp+
clal prosecutor to Investlgati an uostite'
case In whlch llve men accrlsed ol railng a' 
w_omgn In a restaurant were permttledto
plead gullty to mlsdemeanor cbunts of eex.
ual mllconducr.
- Mr. Cuomo acted on a recommendatlon
by the State Commlsslon of tnvestrcaiiil.
wllch concluded, after a slx-month ieviiw

,ol the case, that the case we! an exceotlon
to the iule ol double Jeopardy, ttre ierdi

. concept that bars multlple prosebutlons lor
. the lame offense.
. - The commlsslon sald the St. Lawrence' Cgunty Dlstrtct Attorney, Rlchard V. l,tin-

llng, nlaqq a proceduiat qrror wtren tre
.: dropped- lelony rape charges agalnst the" men and ailowed them to plead gullty to the
. mlgdemeanor charge before a-To;nlu;:

tlce tn Gouverneur.

The Justlce, Wailace A. Slbley, I lerilllzer
ratesman and lormer bus drlver who ls not' a lawyer,ltned each of the men tzSoina idriIn court costs. A flrstdegree .tpe "dnvfl:

l; ll.o1 by contraer, carrter.-penaltr,iJo-t up io
zD years In prlson. ,

. _ Tu plea-bargaln drew natlonal attentlon
i. Io.tne small.town ol Gouverneur, about gi
? mile_s north ot Syracuse and 20 mlles flom

rne canadlan border. At the tlme Mr. Slblev
. delended the sentences, saylng the flneii 'y_"lg 

!lrg.larse-* he had'evei rrio impdleO
, on ftrst-ilme offenders.

As part of the plea bargaln thelr lawvers
yo.rt(eg out wtth Mr. Mannlng last Junel the
oerendants acknowledged that thev 

'had

sexual relatlons on Oct. 26, lggl, wtitr itre
ytctlT, a hospltal technlclan wtro'wal Zf ai

, rne_ume, after she had passed out In the: rest noom ol a local restaurant, Casablan-
ca, after having severat drlnks. Tht;;;

In Rape Caset1
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(
descrlbed a8 rcquaintances of the
vicum, carrled her to a lornge, after
the rcstaurant closed for the night"
wherc tbcy removed her clothes and
tmk nrrns essaulting her, according
to the lndlctmenl

pell,.the State Attorney General, oro.
nrised quick action to deErnine
whcther there was "Justtflcatlm" ior
tDe sentences the mcn were glven "lf
Dot, we wlll do everytling posslble O
tee to lt that those responslble r>
celve 6€nt€n@s commensurate wltlt
the. offenses 'they commltted," b
8alo.

MlxcdEmotlm
For the victlm thcattcntion paid to

th€ case in the last year has produccd
mixed emotions"
_ 

"Beforr all thc publicity,.no onc h
Gqnrernetrr believed me," aaid ME
Absaloq who ls divorced and has tm
chlldr€n 'They thoughr lt was my
fault, thst I strouldn't have becn

, drlnklry at the Casablanca. It took'me spilltng my guts out on natimal
teladslon beforc anyone atood up for
me and started thlnklry about ny
side."

She has flled a $l mlllion ctvll sult
aSainst tlre five defendanB and the
r€staurant, char3try that rhe was
caused extnene physical, emotlonal
and social suffering by the atlack"Ther€ are people who think of me
as a troublemaker," she satd. In a
communlty of less than 1,0fi) resl-
dents, lt is imposstble to avoid cross-
ing the paths of the defendants.ln the
case, she said."When this mess is finally over,',
she said, "I believe I'll have io be the
one to move away, not them.f ' .

Cottthtued From Page Bl

The victlm rald she had no recol-
lectim of the lncident and was un-
lwarc thet thc asssults had talren
place until two weeks later, when a
trlcrd told her that rhe men werc
Foasqng abflt lL The subsequmt po
Uce lnvesdtatlon reponedly clcared
two State pouce trcopers, who ser€
off duty on the nlght of the attack and
x|erc tn the restaurant hours beforc
$oslng tlme, ol any lnvolvement in
the cr"lme.

Thc Gorcrnor asked the commls-
tlon to lmk Into Mr. Mannlng's han.
dllng of the case after he ftceived
numerqls rcqu€sts for the prosecu-
tor'E rcmoval lrom office. Women's
ttlups and other advocates for vic-
ttms of gexual assaults had been par-
tlcularly vocal ln their outrage, 

-and

some oounty nEsidents contended that
polltical pnessune was used to get the
charges dropped against the wishes
of the victim.

The commission concluded that the
Gouverneur Town Court had no juris-
diction to accept the case whil-e the
rape indictments wene still pending.

New Inaestigation in Rape Case That Ended Wirt Fines
"Double 

Jeopardy may not be a con.
slderation because lt does not apply
in cas€s wherc a court laclcd Jurii-
diction to dispocc of a crlminal chsg,,
a statement released by the Gover-
nor's office said yestenhy."Case law has csrsistcntly held
that a gullty ptea cannot be entered ln
a orurt that lad$ ,urisdlctidr to dis.
pose of a case," sald Cecily Bailcy, a
spokeswoman for the Gotremor.

The vlctim ln the case, Krista Ab
glon, sald lbe was elared by the
Gorrernor's dccision"I knew the state *as taking thls
case aerlorsly, but I dldn't Udnk they
could do an[htng about lt', satd Ma.
4tnator\ who has been speaking out
14 pu_blc on the lssue of rCpe andsald
she dld not need to have her ldenttty
shielded.
- 

"l never- had my fair day in court
because of the way thls case was
mishandled," she said ln a telephone
intervlew. "Now maybc there *ill be
Justice."

Speclal Prutccutor
fie defendants ln the'case, all tn

their mld or late 1)'s, could not imme
diately be rcached for commenL
They are Mariano G. Pistolesi, a son
of the restaurant's owner; Mark A.
Hartle, David E. Cummings, Michael
Curcio and Gregory.L. Sr€eter.

By calling for a special prosecutbr
to take charge of the case, the com-
mission made it clear that there was

The prosecutor and ju*icc in
Gouverneur havc becn criticized:
for their handling of a rapc case.

unwlllingness to lnvolvc Dbtrlct At-
torney Mannlng again, saylng he "is
unable to objectlvely proceed wlth
any lurther proceedlngs concerning
this cese""

Mr. Mannlng's office was closed for
th€ observance of Washington's
Birthday and The Associated Press
r€ported that a woman who answered
the telephone at his home said he
would not be available for comment.

ln a statement yesterday, Mr. Kop

lta l,lcry YottThcr
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