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lI'TION UNDER 28 USC § 2254 FOR WRIT OF

AQ 241
REV-4]%2 HABEAS CORPUS BY A PERSON IN STATE CUSTODY
. . v - @ ' District
. gi'h“t“b States 3_5]‘511"‘1 Conrt SOUTERN DISTRICT OF HEW YORK
Name Prisoner No. Docket No.
GLORGE._SASSOQUER___ -
' Place of Confinement -

Westchester County - Medical stay by Order of the
Appellate Division after three day detention. In custody, was supposed
to be transported to Bronx llouse of Detention, but never left West., Co..
Hame of Petitioner (include name upon which convicted)

Name of Respondent (authorized person having custody of petitionier)

GEORGE SASSOWER v SHERIFF OF WESTCHESTER COUNTY

The Attorney General of the State of: '

PETITION

1. Name and location of court which entered the judgment of conviction under attack

Supreme Court : MNew York Countv

2. Date of judgment of conviction Order entered Januarv 27, 1986

3. Length of sentence Thirty (30) daY? (see helow) .

4. Natre of offense involved (all counts) sixty-three (63) counts of L2 Uil LG 5

criminal contempt.

(lon. MARTIN EVANS, while he confirmed the Report of the

corrupt fixer Referee Donald Diamond, inposed no penalty, monetary or

5l\ﬂﬁpé$qugnm§i&ﬁg§(ﬂév. modified on June 24, 1986, and imposed sentence
(a) Not guilty Ok of thirty (30) days,

(b) Guily . (Absolutely Mot Guilty)
(c) Nolo contendere (|

It you entered a guilty plea to one count or indictment, and a not guilty plea to another count or indictment, give details:

) _ (1) No Trial, Referee Diamond held that a plea of

6. Kind of uial: (Check one) "not guilty" to criminal charges is tantamount to a
(@) Jury  Nope, general denial, which raises no triable issues of
(b) Judge only a fact: (2) Referee Diamond knows of his own knowledq@

that petitioner is guiltv, and therefore no trial
7. Did you testify at the trial? et i
necessary: 3) and Y " " .
&sE]NoQ] aryy (3) d similar "garbage

. In t -ouhlic. coyrtr i iti i
8. Did you appeal frou{]ﬁc Rﬁg!}negl O}JE%HCEHCE(?HL} oon of Referee Diamond, petitionmer is

Yes L No O barred. In any event there was no trial.
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9."If you did appeal, answer the following:

(a) Name of court Court of Nppeals, State of New Yark
(b) Result Sua sponte dismissal,
. (¢) Date of result September 9, 1986

Wy Crsiiids safsed Heither Supreme Court, nor Appellate Division had

jurisdiction to convict, sentence, and incarcerate without a trial for
non=summary criminal contempt; iassiave deprivation of about every
constitutional and legal right (federal and state).

(see annexed Writ of Habeas Corpus
Rule 43 Pendinq in Supreme Court of the U%ited States.

nC state corrective process (see letter 8/26/86 p. 2) none of the
"
writs made "as of righF ai rned although about 100 mai. led .
10. Qiher than a direct appeal from the judgment g conviction and sefitence, have you previously filed any petitions,

applica.lons, or motions with respect to this judgment in any court, state or federal?
Yes (kMNo O

1. If your answer to 10 was “yes,” give the following information:

(a) (1) Name of court Suprene Court: Vestcheaster County

(2) Nature of proceeding ___aheas Corpus

(3) Grounds raised Jurisdiction and Caonstitutional deprivations

(see annexed Writ of Habeas Corpus) .

(4) Did you receive an evidentiary hearing on your petition, application or motion?

Yes O No

Deni
(5) Result enled

(6) Date of result Augus§_4, 1986, (sent out about 100’ successive writ .

new natter. None of them returned, granted or denied,
(b) As to any second petition, application or motion give the same information:

(1) Name of court

(2) Nature of proceeding
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.. (3) Grounds raised
(4) Did you receive aii evidentiary hearing on your petition, application or motion?
" Yes O No O
(5) Result
(6) Date of result
(c) As to any third petition, application or motion, give the same information:
(1) Name of court
(2) Nature of proceeding
(3) Grounds raised
(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes O No O
(5) Result
(6) Date of result
(d) Did you appeal to the highest state court having jurisdiction the result of action taken on any petition, application or
motion?
(1) First petition, etc. Yes CK No O
(2) Second petition, etc.  Yes 0 No O
(3) Third petition, etc. Yes C0 No O
(e) If you did nor appeal from the adverse action on any petition, application or motion, explain briefly why you did not:
Appeal pending, Appellate Division, Second Dept,
12,

State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the facts supporting
cach ground. If necessary, you may attach pages stating additional grounds and facts supporting same.
CAUTION: In order to proceed in the federal court, you must ordinarily first exhaust your available state court remedies

as toeach ground on which you request action by the federal court. If you fail to set forth all grounds in this petition, you may
be barred from presenting additional grounds at a later date.

A~
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For your information, the following is a list of the most frequently raited grounds for relief in habeas corpus proceedings.
Each statement preceded by a letter constitutes a separate ground for possible telief. You may raise any grounds which you
may have other than those listed if you have exhausted your state court remedies with respect to them. However, you should
raise in this petition all gvailable grounds (relating to this conviction) on which you base your allegations that you are being
held in custody unlawfully.

Do not check any of these listed grounds. If you select one or more of these grounds for relief, you must allege facts. The
petition will be returned to you if you merely check (a) through (j) or any one of these grounds.

(a) Conviction obtained by plea of guilty which was unlawfully induced or not made voluntarily with understanding of the
nature of the charge and the consequences of the plea.

(b) Conviction obtained by use of coerced confession.

(c) Conviction obtained by use of evidence gained prirsuant to an unconstitutional search and seizure.

(d) Conviction obtained by use of evidence obtained pursuant to an unlawful arrest.

(e) Conviction obtained by a violation of the privilege against se!f-incrimination.

x(N Conviction obtained by the unconstitutional failure of the prosecution to disclose to the defendant evidence favorable to
the defendant,

% (8) Conviction obtained by a violation of the protection against double jeopardy.

(h) Conviction obtained by action of a grand or petit jury which was unconstitutionally selected and impaneled.
(i) Denial of effective assistance of counsel.
() Denial of right of appeal.

A. Ground one: Unconstitutional tribunal. Referee Diamond and Appellate

Division, are adversaries in civil actions and proceedings, and in pending

application for Special District Attorney.
Supporting FACTS (tell your story briefly without citing cases or law):

—  (see _annexed Writ of Hahnas,Cprnsl'

B. Ground two: Double [multiple] jeoardy. Results other than guilty on

same contentions about seventeen (17) times, including resounding

vindication On same day by Hon. LESTER EVENS: Double punishment (see anneked
lscupponﬁ:g FACTS (tell your story briefly without citing cases or Iau:): Weit

LE = =
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" C Ground three: __Deprived of Sixth Amendment Rights (Fourteenth Amendment)
No trial, no right of confrontation, etc.

Supporting FACTS(tell your story briefly without citing cases or law):

(see apnnexed writ) 3

of invidious and selective prosecution bv "criminals with law

Supporting FACTS (tell your story briefly without citing cases or law):

degrees”, who petitioner has exposed as engaged in the massive

: larceny of judicial trust assets, perjury, criminal extortion,

and corruption, which includes the "trio of judicial fixers"

at nisi orius, to wit, Administrator Xavier C1 Riccobono,

Mr. Justice Ira Gammerman, and Referee Donald Diamond,

13. Ifany of the grounds listed in 12A, B, C, and D were not previously presented in any other court, state or federal, state briefly
what grounds were not so presented, and give your reasons for not presenting them:

Everything nresented, except collateral consequences, not known at

time.

14. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment under attack?

Yes §d No O
15. Give the name and address, if known, of each attorney who represented you in the following stages of the judgment attacked
herein:
(a) At preliminary hearing Hones
None,

(b) At arraignment and plea

A-3

D. Ground four Would not permit and did not negatc netitioner's contenti

(6)
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"(c) At tral None
. None.,
(d) At semenging
pro se,
(e) On appeal
- pro se,
(D In any post-conviction proceeding
(8) On appeal from any adverse ruling in a post-conviction proceeding pro—ses
16.

bL

Were you sentenced on more than one count of an indictment, or on more than one indictment, in the same court and at the
same time? :

Yes (3 No O all 63.

Do you have any future sentence to serve after you complete the sentence imposed by the judgment under attack?
Yes O No [} ’ _
(a) If so, give name and location of court which imposed sentence to be served in the future:

(b) Give date and length of the above sentence:

(c) Have you filed, or do you contemplate filing, any petition attacking the judgment which imposed the sentence to be
served in the future?
Yes {1 No O

Wherefore, petitioner prays that the Court grant petitioner relief to

I declare under penalty of perjury that the foregoing is tr

by
Sept. ‘/* 1986
(date)

Signature of/Petitioner
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER =
——————————————————————————————————————————— X .
GEORGE SASSOWER, Index No.
. Petitioner, 13503-1986

-against- : (West. Co.)

SHERIFF OF WESTCHESTER COUNTY, /
Respondent,
——————————————————————————————————————————— x
To the above named respondent:
T« i The petition of GEORGE SASSOWER, Esq., shows that

he is presently being constructively detained by the above named
respondent, - the actual detention and incarceravion having been
temporarily interrupted and suspended, under judicially imposed
restrictive conditions, by reason of temporary medical needs not
available at a penal institution.

2. The cause or prefense of the detention is a

- warrant of commitment signed by the Supreme Court, HNew York
County. ;

3. That a court or judge of the United States does
not have exclusive jurisdiction to order the release of said
person.

4. This writ is sought because of an illegal
detention, the nature of the illegality being:

a(1) Petitioner caused the exposure of the massive
larceny of judicial trust assets, perjury, and corruption,
involving members of the judiciary, including at the Appellate
Division. Indeed, there was pending a proceeding, pursuant to
County Law §701, brought by petitioner, for the appointment of a
Special District Attorney for the criminal prosecution of those
named, which included nisi prius and Appellate Division jurists,

(2) Furthermore, there have been and are pending
actions and proceedings wherein members of the judiciary,

Appellate Division and nisi prius are active defendants and/or
respondents,

.
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(3) Consequently, those members of the judiciary and
their courts had at the time of the aforementioned Order uf the
Appellate - Division a constitutional and statutory
disqualification: (Judiciary Law §14; Aetna v. Lavoie, U.S.
, » 106 S.Ct 1580, 89 L.Ed2d 823; In re Murchison, 349 U.S.
133); not subject to any harmless error analysis (Delaware v. Van
Arsdall, - U.s. 106 S.Ct. 1431, 89 L.Ed.2d 674); and
thus, the proceedings, vel non, were a nullity.

r

b(1) -+ The aforementioned non-summary criminal contempt

_conviction, sentence, and detention violated the federal and

state consticutions, in that there was no trial or hearing. It is
hornbook law, that as a matter of constitutional ministerial
compulsicn, no american judge nor court can convict, sentence,

and lncarcevate anyone for an alleged crime, without a trial,
absent a plea of guilty, including for non-summary criminal
contempt (Bloom v. Illinois, 391 U.S. 194). In short =-- the
judiciary simply does not have the constitutional power to
deprive one of all rights of confrontation prior to conviction
and incarceration (Pointer v. Texas 380 U.S. 400)!

Decisive on negating any possible contention of
"harmless error beyond a reasonable doubt" by such total
deprivation of confrontation rights, is the fact that petitioner
offered to accept 6 months incarceration if found guilty of a
single count of criminal contempt, not the 63 as found by Referee
DONALD DIAMOND, after a -fundamentally fair trial according to
law. The offer was not accepted by either the private
"self-styled public prosecutors" nor the Appellate Division!

(2) Unadulterated rubbish and 1ludicrous is
Referee DONALD DIAMOND's statement, repeated ad nauseam, and
embraced by the Appellate Division, that:

"a plea of not guilty on criminal charges are

tantamount to a general denial and raises no triable
issue of fact"!

c(1) - Orr the same day that the Order of Mr. Justice
MARTIN EVANS was entered, based on the same facts, evidence,
assertions and contentions, the Order of Mr. Justice LESTER EVENS
was entered in the same proceeding, which resoundingly vindicated

the petitioner.

(2) Additionally there were about fourteen (14) other
contempt proceedings based substantially upon the same facts,
evidence, assertions and contentions which did not result in
convictions. Thus constitutional and statutory "double [multiple]
jeopardy", precludes any conviction or incarceration herein.

AL
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d. Making punishment herein more egregious,
subsequent thereto, when about eight (8) contempt proceedings had
vindicated petitioner, effectively vindicated him, or seemed
destined to result in non-convictions, Mr. Justice IRA GAMMERMAN,
without any prior notice, without warning, without any supporting
papers, without a trial, and .without even the pretense of
complying with Judiciary Law §756, or its constitutional basis,
in the same proceeding, based on the same facts, evidence,
contentions, and assertions punished petitioner for contempt,
Obviously, ‘there can not be "double Punishment" for the same

alleged crime under either constitutional or statutory standards
of "double jeopardy"i

e(1) - Senior Attorney, David s. Cook, Esq., |is
essentially a one-man unit in the Atviorney General's Office,
assigned to vouchsafe the assets and affairs of involuntarily
dissolved corporations, including that of PUCCINI CLOTHES, LTD.

(2) Petitioner, after exposing the massive larceny of
Puccini's judicially entrusted assets, communicated with the

Attorney General, the statutory watchdog, and it was David S.
Cook, Esq., who responded.

(3) For an extensive period there was an exchange of
confidential information between petitioner and Mr. Cook
regarding judicial improprieties therein, which as far as
petitioner's communications were concerned, had constitutional

. { k3 v
protection. . _

(4) With the further involvement of the judiciary, of
the hundreds of assistant attorney generals who could have been
selected to represent Administrator XAVIER C. RICCOBONO and
members of his court, and Presiding Justice FRANCIS T. MURPHY and
his judicial thrall, it was Mr. Cook who was dragooned for such
assignment, carrying with him petitioner's confidential
information, '

(5) Thus, Mr. Cook or his alter eqo, Assistant
Attorney General~JEFFREY I. SLONIM, Esg., represents the judicial
thrall and Puccini simultaneously. Obviously, Mr. Cook, in such
conflicting assignment, has jettisoned all his obligations
towards Puccini, including those which are mandatory, e.g.,.
Business Corporation Law §1216!

A-7
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(6) . Conseaquently, although the Attorney General, must,
as a, "duty" make application for a final accounting and
distribution, after the expiration of 18 months, more than 74
months has expired, and not only has the Attorney General and Mr.
Cook failed to make any such applicatidn, but opposes same when
made by your petitioner, who has, inter alia, a vested interest
in said involuntarily-dissolved corporation.

(7) Petitioner has been judged by tribunals which have
had access to petitioner's confidential information concerning
their misconduct given by petitioner to Mr. Cook., and information
given by Mr. Cook to petitioner, and is being punished in an

attempt to compel petitioner to succumb to a criminal code of
~ilancel

£(1) Criminal contempt proceedings, completely
controlled by privdte adversarial counsel are plainly
unconstitutional (Polo Fashions v. Stock Buyers, 760 F.2d 696
[6th Cir.], amicus invited, UeSi , 106 s.Ct. 565, 88
L.Ed2d 550; U.S. ex rel, Vuitton v. Klayminc, 780 F2d 179 [2d
Cir.]), particularly where, as here, adversarial counsel are
nothing better than "criminals with law degrees" who have engaged
themselves in thé larceny of judicial trust assets, perjury,
extortion, and corruption.

(2) Simply to compel the receiver to account, on this
judicial trust, and/or to submit his and his criminal
co-conspirators records to an impartial judicial examination
would instantly reveal that the purpose of petitioner's
unconstitutional convictions and incarcerations is nothing less
than a desperate attempt to conceal massive criminal activity!

g. Private adversarial counsel, "indulgence
peddlers", have employed and are employing these sham criminal
convictions as a means of criminal extortion, by compound ing
alleged criminal conduct and convictions to those who succumb or
agree to succumb.

5a. The constitutional mandate against "cruel and
unusual punishment" (U.S. Const., Amend. VIII, XIV; N.Y. State
Const. V), mandates that petitioner be immediately discharged,
paroled pending the hearing herein, and if necessary, until
petitioner has exhausted his full panoply of appealable rights.

b. Where the sentence is short, the prejudice
irreparable, merit compelling, and there is no danger of flight,
punishment under a sham conviction is violative of "due process”
and "cruel and unusual punishment", where punishment there should
not have been in the first instancel!

s
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c. Furthermore, punishment for the petitioner, and
those similarly situated, before exhaustion of their state
remedies, would render nugatory Artitle 1, §9 of the United
States Constitution for the short term prisoner, since they could
not possibly exhaust their state remedies before their short
terms expired (cf. Harris v. Kuhlman, 601 F. Supp. 987, 993
[EDNY, per Weinstein, J.])! '

There is nothing in the history or spirit of
Article 1, §9 which can be read as meaning to exclude the short
term prisoner from its protection. Thus, the state must afford
such prisoner his freedom .here there is no danger of Elight
until he has exhausted his state remedies, as an acknowledgement
to the "supremacy clause" of the federal constitution.

6a. People ex rel. Tweed v. Liscomb (60 N.Y. 559 ;
569), probably the leading case on habeas corpus in this State,
states:

- "It is no new feature in the law that
inferior magistrates ‘may, when thereunto called, sit in
judgment upon the jurisdiction of the highest courts,
when their process 'or judgment come collaterally before
them. ... It matters not what the general powers and
jurisdiction of a court may be; if it act without
authority in the particular case, its judgments and
orders are mere nullities, not voidable, but simply
void, protecting no one acting wunder them, and
constituting no hindrance to the prosecution of any
right.* ~

b Even if this petition is considered to be a
successive writ, which petitioner controverts, this petition
should be granted if "the court is satisfied that the ends of
justice will not be served by granting it." (CPLR §7003 [b]. The
Statute comports with clear case law that successive petitions
cannot be abrogated without unconstitutionally suspending the
writ itself (Sanders v. United States, 373 U.S. 1).

—

T Appeals have been taken from the Orders by virtue
of which petitioner has been detained to the Court- of Appeals,
where the jurisdictional question is presently sub judice, and a
double jeopardy proceeding pends in the Appellate Division, First
Department, which is also sub judice, except for a conditional
temporary stay for medical treatment reasons, upon restrictive
conditions. : :

v,
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8a, No previous application has been made for this
relief, except without a hearing, Hon. MATTHEW F. COPPOLO,
dismissed petitioner's petition, on August 4, 1986.

bis Prior to the aforementiioned dismissal, without a
hearing, which dismissal was the direct result of ex parte
transactions, the firm of FELTMAN, KARESH, MAJOR & FARBMAN,
Esgs., conceded the issue of the jurisdiction of the Appellate
Division, First Department, to issue its Order was a proper
subject of inquiry on a writ of habeas corpus, a subject on which
petitioner was and still is ready to go forward on.

Ce. In petitioner's view, as a result of such manifest
improprieties, the Order of Hon. MATTHEW F. COPPOLO is a nullity,
in addition to not being the subject of res judicata (Sanders v.
United States, supra).

d. - The firms of FELTMAN, KARESH, MAJOR & FAREMAN,
Esgs. and KREINLDER & RELKIN, P.C. are corrupt, who have not and
can not account for the assets of Puccini, without exposing the
massive larceny, perjury, and corruption that took place wherein
they were the prime participants!"

e. Obviously, petitioner is repeatedly convicted and
incarcerated, not for what he did, but for what he knows, and his
refusal to succumb to a "code of silence" and inaction.

9a. Not previously presented to Mr. Justice MATTHEW F.
COPPOLO is the contention now made to the Appellate Division,
Second Department, that the aforementioned patently sham
conviction, which petitioner offered to serve § months, if found
guilty of a single count of criminal contempt, after a
fundamentally fair trial, held according to law, is that such
conviction is a "serious crime" (Judiciary Law §90([2f], 22 NYCRR
§691.7([b]), which petitioner claims entitles him to a trial by
jury (United States v. Craner, 652 F.2d 23 [9th Cir.]; State v.
O'Brien, 704 P2d 905 (Haw], affirming 704 P24 883; Fisher v.
State, 305 Md. 357, 504 A2d 626; cf. Morganthau v. Erlbaum, 59
N.Y.2d 143, 464 N.Y.S.2d 392, cert. den. 454 U.S. 993).

b. To the extent that the aforementioned is set
forth, this petdition can be legally considered an original
application (People ex rel. Smith v, Lavalee, 29 A.D.2d 248, 287
N.Y.S5.2d 601 [4th Dept.]). 7
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10. Obviously, nothing herein is intended to adversely
reflect upon the respondent, the Westchester County Sheriff or
his attorney, the Westchester County Attorney. On the contrary,
they have disobeyed for the past seven months the mandates
originating from New York County to "break-into" petitioner's
premises, "seize all word processing equipment and soft ware",
"inventory" petitioner's possessions and "report" same, and even
to "rip open" petitioner's "mattress".

WHEREFORE, your petition prays that a writ of
habeas corpus be issue, directed to responde requiring
respondents to produce or constructivel e the\said CGEORGE
SASSOWER, - Esq., forthwith before

discharged and/or paroled, withou uncongtitutionsal burdens
attached thereto. -

Dated: August 26, 1986

ORGE SASSOWER

GEORGE SASSOWER, Fsqg.
Attorney for petitioner,
51 Davis Avenue, '
White Plains, N.Y. 10605
914-949-2169

)
)ss.:
COUNTY OF WESTCHESTER )

STATE OF NEW YORK

GEORGE SASSOWER, Esq., first being duly sworn,

deposes, and says:
I am the petitioner in
read the foregoing petition, and know
) The same is true t8 1er's lown knowledge,
except as to matters stated ther « based
and belief, and as to those ma £ believes/ the same to be
true. P e

he within proceeding, have
the contsats thereof.

#wORGE SASSOWER

Sworn to before me this
26th day of August, 1986

GIACCHINO J RUSSO
Notary Pubhic Stats of New York
No. 03-4808109
Qualified in Bronx County
Commission Expires 1| 31 /34

% S NN 4 ¢



4),!‘;:. r -' . I' Wt ‘. "."i i ﬂ

16 ‘Court finds this” urgument unavail-
« ing,| Plaintiff relies on Clayton v
jon; 461-H-8- 679, bBD} 101 SCL
2095, 68 L.Ed.2d 538. {1?81), -where '
preme. Court held that exhaustion of
sl unfon appeals pmchures would
not bejrequired as a prerequisite to a judi-
cial prpceeding in certain /circumstances.
If exhaystion of extra-judicial proceedings
were refjuired, it would be appropriate to
toll the ktatute of limitstions pending the
resolution, of those procgedings. ‘However,
plaintiffs eliance on Clayton is misplaced
because whijle that cage involved the use of
internal unign appen;s procedures, this caau
involves an ddministrative remedy—the use
of a. public law b’z;rd. As the Supreme
Court ptated In Czosek v. O'Mara, 897 US.
25, 27-28, 90 B.CY. 770, 772, 256 L.Ed.2d 21.
(1870),duty. of ‘faar representation: claimns,
are ‘?fnpl;i’;.].. : !nject to the ordinary ruje
' dtive-remedies should be ex-|
: resorhng to  the- courts"’

"I‘é ta!l’ the g Atuté of limitations’ pendiig’
Lha bo&nl'u (Ié grmination of the wrongful
dmchargp cl;um would make a fair repre::
aentatum cimm duly contingent upon the
p«htioner‘ *} succ 638 m the admmlatrativa
prodeéding. © Thid Court, in its- discretion,”
holds {that the stalute of limitations regard-’
ing the faur repregentation claim cmutnmnasil
to run durlng the ubllc law board'd adjﬂdb

L) 1. A K n
‘.‘:-_f % :,

lnlu"

_i,.;.;;.,':'; i
omg tuté:pf Aim iuuns grﬁunds. ‘They
claim sgtfﬂst tlie eniployer is. dismissed fo¥
lhc./lb'df juha.n:!lcticn The'

T ﬁ,‘ d costs ‘of counel fees .not finding)

b

' iaq:' tf or his attorney were h
gsﬁég enkzgfnz in, vex ',na quuct\“i{,

S ERTHNCE BRE T RICRS (R

651 FILDERAIJ SUPPLEMENT-' fiy v w0

Intarﬂué i '

S R ISR S SO U PEOCSCI ) RORI IO

Geor;e SASSUWER, l’ellllnnér,
" The sm;mpi_‘.‘t)r‘Was"rdiii:smu -
7 1=, COUNTY, Respondent.: . ..
v No;. 88 Civ. 7403 (DNE)(" Wit

Umtéd Statea Hnstr(c.t. Courf, ;
SD New York
ar oy Dea: 4"1983
el e 2 ,,._:'

Petitioner brought habeas corpus ac-
tion challenging term of incarceration for
his conviction of criminal contempt imposed
by New York Supreme Court, Appellate
Division, 121 A.D.2d 324, 503 N.Y. S.2d 392,
The District Court,. Edelstein, J., adopted
the report and recommendation of United
States Magistrate Nina Gershon, and held
that: (1). petitioner had exhausted state
remedies, and (2) petitioner's conviction for
criminal contempt ‘without ewdenuary
hearmg of any kind was unconsutul.mnnl

. Peuwm grantcd.

-"_ !r.. " |

i R ! SR
1 Habm Corpus q:ais 3(4)

 Petitioner who sought to chullenge lnu
lncarcernnon for criminal contempt had ex-
hausted his state remediés for putmmw of
bringing federal habeas’ corpus”, petition’
where ntala’s Ingheat court was given op-
portunity to address pel:t!oner 8 ¢laim and
chioge’ not to do so;’ dismissihig' his’ appeal”
without reaching merits becnuse undexiy-

_ mg cwﬂ &ction was not final..

2. (‘onntltulionnl l.aw D.Z'ﬂ Hsdealy

" Iabeds’ peutwners conviclidit for mm-
summary eriminul conlempt without’ “trial
or~evidentiary hearmu ‘of any Lind eonsti-’
tuted’ violation” of* Sixth it l"tnhtei.nth
Amehdmenla wher'e conviction' 'ikis* bused !’
solely'os docaments filed i court’ ‘proteed-
ings and wliere theré waK 1o indication that"
deterthihation of guilt was based oxi finding-
that avidanes pmad Potitloner’s’ gullt, fo-!
cluding requisite intent; beyoud redsonablé? v
daubt; notwithstdnding jusUticationa of refs?
erée who lsaued thntenipt ordet thut petis!



. "‘Z‘" toner's not guilty defense in.opposition to-
_?'-q\olmn ‘to punish . petitioner for- criminal
. contempt failed to allege any facts disput-
ipg chalges made agamst hlm JUS.CA.

el eie abe

n Li Al

mipuat{bﬁm A);m BRDER
;mmlmfnuwwuag a1 i‘w-*
ﬂnn&’ e, | raught a habahe cor
:’% "'R ‘gdbﬁuq pura(mnt m 28°0.8.¢" Sﬂth(‘)l‘l!
2554 to challénge a:term pf Incarcei-ntmn of”
thirty da.]u; 1mposed‘ fﬁr his 'cénviotion qn
sixty-tlirge “counts’ of . criminal conlempt*
i T‘!uln\court referred this habeas corpus peti-,
tibn to: Magistrate Nina Gershon on Octo-,
" hex 8, 1986. On November 24, 1986, Mag-
iut.rﬂhe' Gershon held a hearing on this mats
Ler an.d by report and recommendation. alsq:,
dited Novemher 24, 1986, vecommended;.
th.al»hle petition for the writ be granted. :
This. ;cnurt, after, A de.navo mviewmnd*
cogideration of the objections to the Mag-.
istrate’s, report, adpptq the findings. and-
recbm:nenduﬁoun‘or the Magiatrate:. ‘, ,:i,;
’ .';11e petitioner,. Georgs' Sussower, -Was.
found guilty. of -sixty-three counts: of :nonw|
summary . triminal contempt ' by+ a: New
York:State- 8peciul ‘Referee: The gontempts
amie :ffomy claims that the petitioner, an®
stOhley; continued: to serve pleadlnga ina-
nuiulibe: of -civil’ proceedings 'afte¥ being's
tmlamd inob; to: dol'so- by - Justices' Sinclair't
: Jramimerinan 6f the New ' York Sudy

Fgldman; thy' eourt appointed receiver for ne:
pariysto thesi «civil proceedings, moved to !
ldyy/ Basaowlr / punislied ' for contempt.!?
iz e maiter was referred ta Special Referents
164, Donald: Diamond. by. Justice Evans of'the:
o Nqﬁ Yurk Suprems Courte Diamond with-;
'bu!; gonducting au. evidegtiary hearing ok &y

colatk :of: o summary, criminal: coptempt s
»ﬁpmm that Sassqwer:ba. t‘ined_q
0 dolpry ;fow eacly: ntl'emq an«l be mnm
] __famhir&r days :

» ulapted the Referee,a f’m“eﬁ
i h-wﬁenled, with: leayg to. rew,

TR IS YLONICE VSR

“‘q Ty sinder, New vpri{.fudir

SASSOWER v, SHERIFF OF WESTCIHESTER COUNTY
Clte s 851 F.8upp. 128 (S.D.N.Y. 1986)

nrégie [ Gour} On’Jannary -80; 1985, Lea'}

J-l'i&hpfgmnd Bassowar: gyilty, of :sixty-threey.
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new, the recommendation that a fine und
< jail sentence should be impoged. On Janu-.
ary 21, 1986, Justice Evans denied a re-
newed motion to confirm the referee's re-
port and to punish Sassower for contempt.-
The_Appellate Division, Fitst Department,.
howaver, reversed Justice Evans'. denial of
the molion to renew and modified Justice:
Evaps’; orders to the extent of imposing a:
sgntence of thirty days incarceration. :
tTig United States’ Siipreme Couirt’ has*

- held! that' a' defendant ©i4"a eriminal con-:

tempt ‘proceeding ig' entitled to all funda-:
mental procedural protéctions. - See Bloom’

v. Jllinois, 391 U.S, 194, 88 S.Ct. 1477, 20
L.Ed.2d 522 (1968);, United States ex rel.:
Vuitton v. Karen Bags Inec., 592 F.Supp.:

T84 (S.D.N.Y.1984), aff°d sub nom., United
Stales ex rel. Vuition:v. Klaymine, T80,
F2d 179 (2d Cir.198h). Such procedural-
protections include a: finding of guilt be:.
yond a reasonable doubt, In re Weiss, 703 :

F.2d 653, 662 (2d Cir.1988), and that “requi--

gite intent was present.!”. In re [rving, €00,

F.2d 1027, 1037 (2d.Cir.1979). When the.

* contempt is committed in the face of the
court, the defendant ig pmtucted by a re:
duced standard of due process.” See Unit-",

ed Stales v. Lumionba,; 741 F.2d 12 {2&
Cir.1984). This, however, is not the situa-

tion in the instant petition. “T'hiis; this case, K
although raised in an objection to the Mag
istrate’s report and recommendation,'is in- )
appoalte to the isgues sddreps_qd in Sassow- %
er’s petition. .

Every Appellate Dlvwwn in tlae SLabe of
New York has recognized the Blgmflcunca
of Bloom v. Illinvis.” See N.A. Develop-
ment Co. v. Junes, 99 A.D.2d 238, 242, 472
N.Y.8.2d 363 (1st Dep’t 1984); Holtzman v."
Beatty, 97 A.D.2d 7Y, 82, 468 N.Y.S.2d 905
(2d Dep't 1983);: Ingmkum v Maurer, 89

# -

1972); “Statb: Um’vmmfy w"Denton, 367

A.D.2d 268, 269, 334 N. YS 24 19 (8rd Dep’t { 1

AD2d 1176, 181,” 316 NA8.24 207 (dthis
Dépt°1970). In Ingraham's, Maurar. E B
AD2d sk’ 269, 334 NYSZ] 19 l}_le ‘Court'!
ackuowledged, after citing Bloom, “that a |
criminal contempt proceeding is a cnmm;l
pmeeedmg-to ‘whichthe basic’ fundamen-.. -
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1 Do
tals are appliqnbla to thg same extent ag,in'
any other’ crimingl trial. ; ‘While the Blgomi..
case was directed m]ely at. the issne of the:
right’to-<a - Jul'y atrlal, it, nevertheless;
equates the contémpt proceeding with an.
ordinary eriminal proceeding.”: In N.A. De<
velopment Co.;.99. A.D.2d at 242, 472 N.Y:-
S.2d 863;. 'I‘he'AppelIate: Department First'
Department, after citing - Eloom, , acknowl-i
edged that crimina) contempt must be prov+:
en beyond a reasonable doubt..’ Accord
County of Rockland w Civil Service: Em
ployees Association, Ine., 62 N.Y.2d 11, 14,;
4756 N.Y.S.2d 817, 464 N.E.2d 121 (1984)..

In finding Sassower guilty, the Referee
based his report entirely on the papers
before him. There was no “evidentiary
hearing or trial. There is no indication that
the determination of guilt was based on a
finding that the evidetice proved petition-
er's guilt,- including the' requisite intent,
beyond a reasonable ‘doubt. Further, the-
Referée failed to take inlo’ consideration
the constitutional requirements of nop- sum-
mary criminal contempt‘ proceedmg‘a ‘

Accordmgly, this Court ndopta the find-

ings and recommendathm; pf Magistrate.

Gershon, and the peuuan is herehy gnmtr
ed.

’4 My ph g e et "‘l 2 PR
SO ORDERED- mi ST ST TRV
afar £ B Rl Y HE 1 gt i

RE:PORT. AND' nEbeHHENDATwN

WoLAL T

. “?.' i va 24 1993!-“ |J‘{ ,' ,.., *

ING GERSHON, United s:a:eé Ma
tnihe: ey .i R

R LY s .a b ||~lrl
In this habeas corpun pei,lhon bmught
pursuant to 28! U.S.C.'§ 2254, petitioner ..

George Ssssowqr, pra se;  challenges (a'-
term of incarceration (thirty days) imposed. '

by the Supreme Court of the State of New‘,
York, , Appellate:, Division, First - Depart-‘\

gis-

l
‘3-- Wt

0

ment, on..a} f'ndlnm{thst;;peuuoner was» it York State Supmnié Cotirt Jnstics Sinclairt! '.
issued “an’. Ordek tlzﬂt’;ualﬂymg“petJumeP'

guilty of sixty-three counts of crjmipal con~,.
tempt. . In e Jmms Barr.d! Saapwn“
121 A.D.2d 324, 603'N. ¥.5.24 3#; (lat DepL .

1." Petitioner's wrif of&ﬂu}dqm in ll-w Ny ™ ¢

York Suprede WOguit' i wald  dlsnlived’ oir’ thei

ground tha¥ ‘lhch!wnq basis for fhe granting !

! of the within writ.{,™ Sassoter v. Sheriff of
rc}usur Cbursty,t Sllp &4 No. !15&3~B6 (A

§5! FEI?EML BUPPLEMENT: nd R Ea,

,a o e

1980). - Bassower, an‘'attorhey) claims that!
his* conviction and Incarceration without a
triak: for non- hummryﬂcnmmal'cohtempt‘
violated his conshtutlonal right to a trial.:

He also claims. that hé was subjécted to'
double jeopardy and, t,hat the Referee, who
made the contempt f'ndmg, and L}le Appel-
late Dividion:'which fthposed the sehuznce,
were disqualified from acting., The petition

was referred to me for. report and recom- .

mendation by the Hunm;ahle Ilawd N, Edel-,
stem, Digtrict Judge. _ ". i g ,_,,r‘l.I‘_ I
‘{11 Petitioner’s appeal to'the Néw York:
Court of Appeals was dismissed “upon the
ground that the order appealed from does’
not finally détermine the proceeding....”
In the Matter of Barr v. Sassower, 68
N.Y.2d 807, — N.Y.S.2d ——, 498 N.E.zd
437 (1986). Although the Ccmrt of Appeals”
dismissed petitioner’s appeal without reach-.
ing the merits, ‘petitioner fairly presented
to that Court the same factual and federal
constitutional claims’he raises here. * That
the Court of Appeals declinéd to hear the*
appesl from the criminal conteinpt finding -
which led to petitioper’s. incarceration, ap-
parently because the underlying. civil a¢tion

.was ‘not ¥inal,: doea not foreclose federal
review: of that inean:érahom which is. prea? -

ently ongomy TherStute's: highest’ courts

‘was given the. dpportunily .o address: the:

claim.: Whether ot not i’ ‘chosé to do- 80, ¢

‘the comity; rationala;of:tha exhaustion re:s

quirement has bee:_: met. :Iifind that peti-s

tioner Sassower has exhausted. his state;
‘remedies. | Daye v. Atéorney General, 696 :
F.2d 186, 191 (2d Cir.1982) (en bane ).} For ..

the reasons set forth below, I recommend !
that. Aher-petition fur,rwtihaf haheas cor: :
pus be granted. . o S Rl oF % ".

The’ Special Referée relléd dpo:: the fol-"*
‘lowing orders: :On!Febriurd 1,:1982; New ”

Sussower, an ‘attorney? frdm” appedring aa‘ L
coun.sal for & Mr:: Raffe:in “all ‘otler ‘ats™

t S winl "l "ur'
gusl 4 1986) (lpnexcd IS*EIII* F. to Wcismqn
© Afft). 'Howmr& ‘having rhlsed his cligind "to’ the
-Btate's hjghest reoert,’: there  was* o pequirey i
mcnt—fm- exhaustion purposes—that, Sassowar

_pmyo hlu olh)miﬁ‘nlj.m e 'xhu Smc courts. . .,

il
AR Su e mnf

Lol

-

o

x
-~

<= & oy g e e e

SR E Wt s 5 gy DN U S

L ? Cipenens TR e
Jm. R

e

S

R Rl Fa T

L

o e o
=

. T e
TR e S O et
B T B SR




SASSOWER v. SHERIFF OF  WESTCHESTER COUNTY 131
Clto us 631 F-Supp. 128 (8.D.N.Y. 1986)

tions or fnatters wherein George Sassower,
Esq. represents an interest adverse to .

Fugene Dann,: Robert Sorrentino and Pue-—
¢inl Clothes, Ltd.” ., Report of the Special
Referee (Report), p, 4. (Annexed as Exh. B.
lo Weissman .Afft) quoting Justice Sins,
clm:’q Ordar, nJugtice Ira (‘ammermnn is;
sued an. Order qu January, 23, 1985, perma
m;n}ljly?pw p;h petitioners . and Hyman

CY

State,, any lawsuit, mq}eedlng’, inmaphga;_

tion or. other sdversary matter, and from.

making or filing a complaint, grievance or
correspondence with a professional discipli-
nary or grievance committee the subject
matter of which arises out of or relates ta®
niné -~ eategories ‘enumerated by “ Juslice

Gammerman which collectively ‘covered all

partiés, entities and litigants involved 'id’
tha multitude of actions previeusly institut:
ed by either pétitioner or Hyman Raffe:
Aunr:md as Exh. D to Weissman: Afft?

‘Dn Jaml&ry 80 1985 ‘Lee Feldman, -the
court-appointed  teceiver 'for  Puccini
Clothes, Ltd., brought & motion to punish
phtitionér ‘for’ 64" counts’ of criminial con-
tdmpt of eoirt on the grounds that petition:
ex " had ‘répeatedly’ violated” the Orders 0!
Juplides Sinclaie and Gammerman, B Oth-
“dor'of’ Supronie Court Justice Martini/ By

ans, dul.ed “ Aptil "5, “1985;" the' neceu)}en_'

_. motion ! ‘whg referred. to! Spacidl Referes
Déhald ‘Diamond: 1: According-to Referea

'Dumiond, petitioner’s. “not guilty” defense

s ratsed in hig Affidavib in Oppoition to*the * Lhat a wnrmnt of commitinent issue forth

Hutmn was “tantamount to a general denls
al of t}m allegations conlained in the peti:

" tiod! ;.1 Report, pp. 14-16. The Refered

found, that petitionec’s “not guilty” defense
“dt}EB not create a dlsputed issue requiring

LA Hearmg” lleporg, p. 16, According’to-.
¢ Retatee Diamond; il heariug" was- -
: “held; far_a.eonfluence- of--ressons.”;, Rﬁr-

" port;, p.. b7 Petitioner failed ‘to- allege:any:

!‘u.g,l.;‘l"dlb*putmg the detailed charges made
I by ljio 1L t’; "“the'violations of the' orders .

ilegpd Qonsututa cqntempt, are matte;'n
AL o g
X v foﬁm Doe, 619 FSupp. 891 w
(s'n?tmj tod L
Jotaed

5), petitioner was permancnlly an-
From mhlmnclng further actlond I{l miy
o

rom Iﬁ]mg’ or1aervmg, or att:pmph
iy iy int,enrene;m or initiate, in any. couxt,
tritimnal, agency . oK. otper;fmw of,.thu_

' “mr-:]rg dismtunun or recelvmmg

that are documented by the filing of court
papers and matters that appear on the
record, in court proceedings”; and petition-
er served Referee Diamond “with an an:
swer to the complaint” in a proceeding
pending before the! Departmental Discipli-
nary Committee’ in which petitioner asserts

ed that ' “he hay' the nght to ignore. the.

didqualification grder, 1.7 ‘i Reportj pp.
8,:9:? ‘Baged ‘on / this," Ra!’eree Dmmomi

fouhd: that “[t]hé - compluint: madé by ‘the - -

receiveriin the disciplifary proceeding past

. alléls’ those raised: on ' this motion. = My

Sasdower’s answoer to that complaint estal-
lishes there is no need to hold a hearing
herem Report, p: 9. -

Thus, without hnh!mg a trial or an evi-
dentiary hearing,” Referce Diamond found
pautioner Sassower guilty of 63 counts of
criminal contempt. ¢ recommended uuat
a’ fing of $250(}0 for each offense Le im-
posed and that petitioner be confined for &
period” of thirty. days.* Justice Evans
adopted the Referee's findings of guilt but
denied, with leave'to renew, the Referee’s
recommmdahon that a fme and jail sen-
tence be’ |mposed\, Oqiilnuuary 21, 1986,
Justice Evdns denicd (h Recoiver's re<
newed motion to wuﬁrm 1e Referee's re-
port dnd td puhish petitioner for contempt.
The’ Appellate ‘Divigion, First Department,
revérsed J’ushcé Evana denfal of the Re!
cewe:’s inouqn £ renew and moditied Juss
t.ice Evan's Order of November 22, 1985,

“only to thé extent of i iposing a sentence
of thirty' days Inédkceration and directing

with', . In rs.farome Barr, supra, 503
N’YSZ«I at 892, Pehﬂoner was released
op 'hid own ' recogmznnce until August 6,
1986 when he was ordered to surrender
hhnnelf ! .a".'-.-,‘,-' e o ey o r’

& After : aerymg thm:é dkyn, pehl.loner’s in-
, caxceration:: was-'temporarily: stayed. for
medical reasona’ by ‘an Ordet of ‘thd Appel:-
_h:q?lDivlsmn.; Oon ertemhex 25, 1986, the

atay was lifted;:: While, released from cus-
todﬂ;eﬁuonet filed the pmsent hnbeas cor

feJcral court ari:[ng o-ul of or rdaled_ 30 tho‘

.-‘1*"
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pus patition,?s Initially; respontiént. arguad
that petitioner was not-ih: custody; & pies
requisite for the determination: of & habeas
corpus petition filed parsuant to 28 U.8.0..
§ 22564. In an Order issued on-November
5,:1986, 1 found: that the limitation on' ‘peti-
tioner’s -freedom imposed by, thy. outstand-
ing incarcerstion :orden met: the(:"in-custoy
dy” requirement of 28 U.S.0, § 2264, Inn
Rule 4 Order, also issugd that day;'I direct
ed that the petition be Berved on the;Shen
iff .of Westchester County. and the Attop-
ney General of the State. of New: York.}!
The respondent was dlrected to answer on
the merits by November 19, 1986. ,

On November 19, 1986, petahoner was
taken into custody to complete his term of
incarceration and the answer of the Sheriff
of Weslchester County was filed. A hear
ing was held on November 24, 1986. 'I'hd
Shenff of Westchester County,. the Attar»
ney General of the State of New York, Ule
court,-appomted receiver (who.was' permit-
ted to intervene) and the New York Dlat,ncl‘.
Attorney ® were represented at the hearing.
Pursuant to a writ ad testificandum, peli-
tioner ‘Sassower was pmduced fmm thq
Bronx House, of IJe{ennan, ’nrhem 9 jﬂ
presently incarcemtctl £

“brmunal con ;empt
nary sense; . it. A vio auon of the Iaw, &

public’ wmng fehich js pumslmhle hy fine or. .

lmpnsonment or, b;otll..1 [(‘jonnchdha‘ fo
criminal coutempt,, are . mdmlmgu}ahabiq
from_ ordmary crmmml mnwchons, qn
their. lmpact on, tflls mdmdual defendant
the same.”  Bloom . " Ilinois, 391 ‘;J
194, 201 88 5.Ct. 1411, 1481,. 20 L.Ed2
522 (1968) Altlmugh ceri.nm fmctual sititm
tions may warrant’ procedums ina l:lr*umna.lI
* cunbempt pmcee(hng Lhal;  are, dmtmctl fmm

3. Petitloriers pmpnscd Dider to ‘Show’ Cais
secking-a st ! of his arrest and incarterjtion
i peniding adjudicatiarn of his recently filed habe-' .
. a5 corpus petition \was ireferred to més I
. +clined tq sign the ardeg in a Memorandun -
Led S-eplember 29} 336 Pt:titl-om lhcri ma'.‘c‘ﬁ
- “irlotion seeking ‘g ‘$tay of his Arredl: :

[

Nmmba' 19, 1986, :. s:.r 3 ;3
AP oy

£ A“cour § o }wsum F'J
Order. and. yba g,rdcf‘ dénying P qh

ufﬁ‘f

Lo

¢ 661 Fitht-:msu BUPPLEMENT .
LU rar Wby B uf}f‘n Fel

! I‘ fa' frgy
a8 crime in t,hq,a:nII-. :

g Dhrl:ion First Pcpaﬂ

“That td= .
“tion wad énted In in Ordet dated Novembés 8t

1.-1986, which was adopted byf.{;lda: Edclslsln
= rm .\ .

e

A s A T

AR

RN R ]

ﬂi&‘brduiarr m:t,mnf e.fr,"United States e
_yel - Vuitton  v." Karen-Bags,* Inc. (Klay-
‘miYic,} 692 F.Supp. 734.(3.D.N.Y.1984),
aff’d* with' dpinfon; "780 F.2d 179 (2d Ci;
1985), Bloont 'v. Illihois has “left no doubt
‘that ¢ontempt défendants are entitled t all
_ﬁmdshien taF¥ protédural?: protectibng: sy
592 F.Subip!'at 7414 Buch fidamenita] prot

cédures lnclddé Y ﬁndfni;"hl‘ goilty on' the

ghounds that thé dvidénta dhtablished; bel
yond s réasondble dodbt; Iri “re Weiss, 108
F.2d 658, 662 (211 Cir.1988), that the “reqii-
sité intent was present.” [n re Irwrg, 600
F.2d 102.'! 1037 (2d Cir. 1979). " "

Every. Appellate Dmslon in llue State of
New York has recognized the significance
of Bloom. N.A. Development Co. Ltd. et
al. v. Carolyn Jones et al., 99 A.D.2d 233,
242, 472, N.Y.8.2d . 368 . (1st Dept. 1082
Holtzman v. Beatty, 97-A.D.24.79, 82; 468
N.Y.B.2d 905 (2d Dept.1983); ‘Ingraham v:
Maurer, 89 A.D.2d 268,269, 384 N.Y.9.2d
19~ (3rd: Dept.1972); State University: of
New York v. : Denton, 86 A.D.2d 176, 181
816. N.Y.S.2d 297.. (4th " Dept.1970). "
Ingraham v Maurer, supra, 39 A.D.2d at.
259, B{«;__H.Y 8.2d 19,. the Court acknowl-
edged; aflgy citing B!abm’,' “that & ¢riminal
‘gontempt proceeding iz 4 criminal proeeed-
ing: o which .the ; basic; fundaniehtals’ are
‘applicable to- the. same” extant’ A% in, kny,
" other. cmﬁinal trials,Whilé: the Bloor case.

Was ditected solely at the'liane of the right

to: 4 jury trial, it, nevertheless, eqjuates the

¢ontémpt procéeding with st brdinary crimi

inal proceeding”? - In- N.AZ ‘Developmient

‘Co*Ltd, supra; 99 A.D.2d" at: 242,472
i~ N:iY:S.2d 863, the 'Appellats. Division, 'Firdt
Depsrtment, citing* Bloor,; acknowledged
that "[c]rimrﬂal mntempt ‘must appdrentl;h_

1Y a0

dered: dlefivered 1o the Clérk of ths spégxﬁ’:i

'[. eEUE pE R
},q PR RO VY R T o o qu} il
55700 oAb NoverBet Krivtogy, pifiondr
s appliedy for an!odder directing: the,
o ‘Dimla Attorney and the United. ém Attorpey)

or, a8 lndependcqt ttoyficy apwfn b
; lmurt to inteivene aml rqfﬁ'uehx thd ¥'

"Westthester' County, > Althoilih “thf :W
,,Ji on, bore q’ retprn, date.of No\rem(m 26, !936
lﬁc Disicfet Horney. i at, 934 A

T el T .:.I..__;.-{!",::;(__}J..-il..‘

(New Yorky
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| ui, County ofRock!and . CSEA4, 62
.04 31 M, 476 NYSZd 817, 464
!;_zd 121 (1934). v

1 'I GO o
nlt‘i‘dn did nbt:cdmpdrt wllﬁ

i
TSR ciﬁiw fiom thia: Referee’ﬂ report
E Isammhméndatmu m hmd dntzréu

fmi!:!wfbn full teﬂdemmry hénrmg\“nﬁ! a
publie trial was afforded petitioner prior td
s l.be Referee’s findings ‘of guilt.* Furthet
* ‘wiore;- there is no indication that the deter
" minativit 6f gullt was based on a finding
"% {hiat: the evidente proved petitioner’s’ guilt]
" ihtluding the requisite intent; beyond a red?’
sbnablé doubt. . The reasona given, by, the"
l'{e[ﬁrea 18 ]llsl.lflcatit)n “fdr. the f'onclusmn
tlAnl nelther a ledring oy 4. trial a8 war-
nted failed to take intd cﬂnsldérat!on lhe
5 'nétllulhhml reqmrements of non- aumma-{
14 r} ~%:rlmis'ml contempt pmceedmgs e
l;g,’ﬂie ;ecewer contends , that peutmners
I:gglmw on Bloom v. lllinois. is misplaced.
hqqqu}m - petitioner. did pot. request a jury:
. teial.  Tha receiver. has misconstrued both,,
--'-Nt;honez' & clain; and _ the. signifi cance of,
I’at;taoper correctly, rlies’. ony,
_parp ss support for his claim that a con-
iction for non-summary crlmlml mutempt
withdui a: trial of‘hny fdnd u! dncduatntu"
tﬁﬂlﬂ doid datveni by it RTELNY .--_::.,..

'ﬂ;é ‘Focelver's " rehahcé oit’ Tuy!dr b
Heyes ¥ 4187 U8 488, 94 'S.Ct. 2697, 41"
Eli 5 497’ {19‘74), as “gupport, for thé sn—
séu‘tlbd that & Staté can punish someonﬁe fpr
nhix'summury ‘erimiinal contempt’ without'
wly trial 'when, the term’ of incarceratioti’,
'pc_ased does “not exi:eed six’ mbnlhs "tnld,
cginihueql,the holdmg in: Taylorf; . Tayzm
Y eqnvngtlog for criminal wnumlpt
¥ [,ba contemptuous jacta aceurred i
ol coyrt, durmg, the course;of;a- cmmnah
s‘bz at. 489, 94 8.Ct. at 2698, Aty
' { the tna.l,Tay}or was sen- .
£ “teym of four, pnd vhehalf:
or his contemptuous acta... 418 U8,
S Gt. at 2698 Whula his appeal

SASSOWER v. SHERIFF, OF WESTCHESTER COUNTY
c:uousslrsupp.m (S.D.N.Y. 1986)

- was pendmg, "tlia ‘senténde ‘was reduced to

. justification for summary Actigit {8 less 'co-

' the’ cunlenipt pmceedmg- wna brought un~

AT @t ¥ _1- g
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Before:

" VAN GRAAFEILAND, PRATT, AND MINER,
Circuit Judges.

Appeal from an order of the District Court for the
Southern District of New York, Edelstein, Judge, adopt-
ing the findings and recommendations of Magistrate Nina
Gershon, and granting George Sassower’s petition for
habeas corpus relief from his convictions for criminal
contempt.

Reversed and remanded with a direction to deny the
petition.

S

GEORGE SASSOWER, White Plains, NY,
Plaintiff-Appellee pro se.

FELTMAN, KARESH, MAJOR & FARBMAN
(Donald F. Schneider, Edward Weissman,
of Counsel), for Defendant-Appellant
Lee Feltman, Esq., as Receiver.

ROBERT ABRAMS, Attorney General of the
State of New York (Lawrence S. Kahn,
Deputy Solicitor General, David S.
Cook, Senior Attorney, Christopher
Keith Hall, Assistant Attorney General,
of Counsel), for Intervenor-Appellant
State of New York.
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PRATT, Circuit Judge:

This appeal continues, in the federal courts, the “ ‘long
and tortured history of litigation’ ” that began in New
York State courts, see Raffe v. Doe, 619 I'. Supp. 891, 893
(S.D.N.Y. 1985) (quoting Raffe v. Citibank, N.A., 84
Civ. 305 (E.D.N.Y. Aug. 1, 1984), aff’d without opinion,
Nos. 85-7251, -7471 (2d Cir. Sept. 13, 1985)), a litigation
in which George Sassower has persistently presented mer-
itless claims. See Report of the Special Referee, In re
Barr, No. 1816-1980 (Sup. Ct. N.Y. Co. May 1, 1985).

Lee Feltman, Esq., receiver for Puccini Clothes, Lid.
(“the receiver”), appeals from an order of the district
court, Edelstein, J., that adopted the findings and recom-
mendations of Magistrate Gershon, and granted George
Sassower’s petition for a writ of habeas corpus. Judge
Edelstein held that Sassower’s conviction in New York
State court of 63 counts of nonsummary criminal con-
tempt, for which he had received a 30-day sentence, was
unconstitutional because Sassower was not afforded a full
evidentiary hearing and because there was no express
finding of guilt beyond a reasonable doubt. Sassower .
Sheriff of Westchester Co., 651 F. Supp. 128 (S.D.N.Y.
1986) (memorandum and order).

The principal issue presented on this appeal is whether
Sassower’s conviction of criminal contempt pursuant to
N.Y. Jud. L. § 751 violated his constitutional right to due
process where neither the affidavits upon which the find-
ing of guilt was based, nor Sassower’s answer to the
contempt motion, raised an issue of material fact and
where Sassower refused to appear at a hearing before the
court appointed referee. On this record we are fully
satisfied that Sassower received all of the process he was

-
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due and we therefore reverse with a direction to the
district court to deny the petition.

BACKGROUND

While we are loath to expend more judicial resources
on this vexatious litigant, some recitation of the facts and
procedural history of this casc is necessary. The facts
underlying the voluminous litigation engineered by Sas-
sower are outlined more fully by Judge Conner in Raffe
v. Doe, 619 F. Supp. 891 (S.D.N.Y. 1985).

Briefly, Sassower was the attorney for Hyman Raffe, a
disgruntled shareholder of Puccini Clothes, Ltd. (“Puc-
cini”), a New York corporation dissolved and placed in
receivership by the New York Supreme Court. 619 F
Supp. at 892. Despite court orders disqualifying him from
representing Raffe and enjoining him from filing
Puccinni-related litigation, id. at 894-95, Sassower has
bombarded both the state and federal courts with numer-
ous motions (over 300), law suits (35), and Article 78
proceedings (40) directed against the receiver and his law
firm, the attorneys for the other Puccini shareholders,
various members of the judiciary, court appointed ref-
erees, and the New York State Attorney General. Brief of
appellant Lee Feltman, Esq., as receiver for Puccini
Clothes, Ltd. at 2-3. See 619 F. Supp. at 894.

Prior to the criminal contempt proceedings leading to
this habeas corpus proceeding, Sassower had been held in
criminal contempt four times and in civil contempt twice
for violating state and federal orders enjoining him from
filing actions related to the judicial dissolution of Puc-
cini, and _for disobeying a court order to appear at a

el
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deposition. See, e.g., Raffe v. Riccobono, No. 9522/85,
slip op. at 6-7 (Sup. Ct. N.Y. Co. July 1, 1985), aff’d, 113
A.D.2d 1038, 493 N.Y.S.2d 70 (1st Dep’t), appeal dis-
missed, 66 N.Y.2d 915, 498 N.Y.S.2d 1027 (1985); Raffe
v. Citibank, N.A., 84 Civ. 305 (Nickerson, J.) (E.D.N.Y.
June 7, 1985), aff’d, 755 F.2d 914 (2d Cir. 1985). As a
result of these convictions and based on a finding that he
had engaged in “frivolous and vexatious litigation * * *
for the purpose of harassing, threatening, coercing and
maliciously injuring those made subject to it,” Sassower
has now been disbarred. In re Sassower, N.Y.L.J., Feb.
27, 1987, at 36, col. 3 (Ist Dep’t Feb. 23, 1987) (per
curiam). The New York appellate court also found that
Sassower engaged in professional misconduct that ob-
structed justice and damaged his client by continuing to
litigate after he was disqualified. Id. at 36, col. 3.

On January 30, 1985, the state court proceedings lead-
ing to this proceeding began when the receiver moved in
Supreme Court, New York County, for an order punish-
ing Sassower for criminal contempt for violating court
orders in the Puccini litigation. Sassower received a notice
of motion informing him that the receiver would move
for an order punishing him “for 64 separate counts of
criminal contempt of court on the grounds that he has
continuously refused to comply with and has wilfully and
flagrantly violated several orders of this court.” The
notice also informed him that his failure to appear could
result in his arrest and imprisonment for contempt of
court, that the purpose of the hearing was to punish him
for contempt of court, and that punishment could consist
of a fine, imprisonment, or both.

The supporting affidavits identified documents,
marked with Sassower’s name, signature, and litigation

~
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back, that he had filed in state court in violation of court
orf]c:rs disqualifying him from representing Raffe and
enjoining him from filing law suits against the receiver or
his law firm, and in violation of the referee’s directives
regarding procedures in the Puccini dissolution proceed-
ing.

Sassower filed three cross-motions for dismissal and
four affidavits in opposition to the contempt motion.
Although he stated that he was pleading “not guilty”, he
did not deny that he had filed the offending papers, but
argued instead that the contempt proceeding was proce-
durally barred, that he was being denied equal protection,
that he was being arbitrarily and discriminatorily prose-
cuted, that he was not disqualified, and that his activities
were intended to expose the perjury, conspiracy, larceny
and corruption of the receiver, the receiver’s law firm, the
attorney general’s office, and the judiciary. Affidavit of
George Sassower, In re Barr, No. 1816-1980 (Sup. Ct.
N.Y. Co. December 16, 1985). He also indicated that he
would continue to violate the orders by stating, “depo-
nent has his own professional and moral obligations,
which will be obeyed” and “deponent does not negotiate
with criminals and barbarians, even those that hold law
degrees!” Id. at 8. See In re Barr, 503 N.Y.5.2d 392, 392
(1st Dep’t), appeal dismissed, 68 N.Y.2d 807 (1986).

After Judge Evans referred the contempt motion to a
special referee, Sassower was notified by the attorney for
the receiver that he was required to appear before the
referee for proceedings on the criminal contempt motion
and cross-motions. Consistent with his behavior in prior
contempt proceedings, Sassower claimed that the referee
was disqualified from adjudicating the contemplt proceed-
ings and failed to appear.

-~
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The referee determined that the affidavits, motions,
and ‘cross-motions raised no issue of fact requiring a
hearing, and in a 71-page report, he concluded that all of
the arguments presented by Sassower’s papers had been
raised and rejected in prior proceedings and actions.
Report of the Special Referee, In re Barr, No. 1816-1980,
at 8 (Sup. Ct. N.Y. Co. May 1, 1985). He found that
Sassower’s wilful violation of court orders was “docu-
mented by the filing of court papers and matters that
appear on the record, in courl proceedings,” and noted
that Sassower did not dispute or deny any of the facts
forming the basis for the receiver’s motion. Id.

Noting further that Sassower made “repetitive, sham,
frivolous motions [and] commence[d] baseless actions”
for the sole purpose of inflicting oppressive litigation
costs upon the receiver in order to obtain a favorable
economic settlement, the referce concluded:

The motion-in-chief sets forth in clear, concise lan-
guage the charges of -contempt, identifying each
charge [by] the use [of] a separate consecutive num-
ber. No affidavit or paper is submitted in opposition
containing a specific denial of any single charge. No
facts are alleged disputing the detailed charges made
by the movant.

Instead, three separate cross-motions are made
with the supporting papers [asserting] the same con-
clusory claims that had been raised on prior applica-
tions to the courts.

Id. at 6-7.

Based on these findings and on his personal knowledge
acquired during the course of this litigation, the referee

-~
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sustained 63 of the 64 counts of contempt, id. at 15, and
recommended that Sassower’s pecuniary motives for his
actions warranted the imposition of a 30-day sentence
and a fine of $250 for each offense. /d. at 70.

In opposing the receiver’s motion to confirm the re-
port, Sassower once again failed to dispute the facts
underlying the charges. Judge Evans confirmed the report
but did not impose punishment, reasoning that Sassower
would be deterred from continuing his misconduct by a
recent incarceration on a different contempt conviction.
The receiver’s motion to renew, based on evidence that
Gassower had continued to violate the courts’ Orders even
after his release from incarceration, was denied by Judge
Evans.

The New York Appellate Division reversed Judge
Evans’ denial of the motion to renew and modified his
order by imposing a 30-day sentence, concluding that the
lower court “abused its discretion by its failure to impose
a sanction in light of the continuing contempls and
[Sassower’s] stated intention to continue to do so.” In re
Barr, 121 A.D.2d 324, 324, 503 N.Y.S.2d 392, 392 (Ist
Dep’t), appeal dismissed, 68 N.Y.2d 807 (1986). Two state
court judges denied habeas relief, see Sassower v. Sheriff
of Westchester Co., No. 13503/86 (Sup. Ct. Westchester
Co. Aug. 4, 1986) (order); Sassower v. Westchester Co.,
No. 13503/86 (2d Dep’t Aug. 16, 1986) (endorsed memo-
randum in chambers), and Justice Thurgood Marshall
denied interim relief, see Sassower v. Feltman, No. A-248
(U.S. Sept. 30, 1986) (order in chambers).

When Sassower filed a petition for habeas corpus
pursuant to 28 U.S.C. § 2254 in the United States District
Court for~the Southern District, Judge Edelstein referred

.
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the petition to Magistrate Gershon, who found that the
procedures afforded to Sassower violated the fourteenth

- and sixth amendments of the United States Constitution

because Sassower did not receive a full evidentiary hear-
ing or public trial and because there was “no indication
that the determination of guilt was based on a finding
that the evidence proved petitioner’s guilt * * * beyond a
reasonable doubt.” Sassower v. Sheriff of Westchester
Co., 651 F. Supp. 128, 133 (S.D.N.Y. 1986) (report and
recommendation of Nina Gershon, United States Magis-
trate, Nov. 24, 1986). Although the receiver had offered
to testify regarding Sassower’s waiver of his right to a
hearing, the magistrate did not address that issue.

The State of New York intervened pursuant to 28
U.S.C. § 2403 on the ground that the report raised an
issue of the constitutionality of N.Y. Jud. L. § 751.

While Judge Edelstein was on vacation, Judge Sand
released Sassower subject to his reconfinement by Judge
Edelstein, who subsequently -adopted the magistrate’s
findings without addressing the issue of Sassower’s
waiver of his right to a hearing. See id.

DISCUSSION

Although Sassower’s position on appeal is not easily
deciphered, we interpret his claim below as resting on two
grounds: first, that N.Y. Jud. L. § 751 is unconstitutional
on.its face and second, that § 751 is unconstitutional as it
was applied him. The district court did not address the
first basis for Sassower’s claim but decided, on the second
basis, that the procedures afforded Sassower prior to his

—
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conviction pursuant to § 751 were constitutionally defi-
cient.

On this appeal, New York State, out of an abundance
of caution, urges the constitutionality of § 751, which
authorizes a maximum penalty of $250 or 30 days, or
both, and provides that when a contempt is committed
outside the view of the court, “the party charged must be
notified of the accusation, and have a reasonable time (o
make a defense.” N.Y. Jud. L. § 751 (McKinney 1975).
We have no difficulty accepting the state’s position on
this issue and note further that New York courts have
experienced no difficulty in construing § 751 to be con-
sistent with the requirements of due process. See, e.g.,
County of Rockland v. Civil Service Employees Associa-
tion, Inc., 62 N.Y.2d 11, 16-17, 475 N.Y.S.2d 817, 819-20
(1984); Koota v. Colombo, 17 N.Y.2d 147, 151, 269
N.Y.S.2d 393, 395, cert. denied, 384 U.S. 1001 (1966);
State University of New York v. Denton, 35 A.D.2d 176,
180-81, 316 N.Y.S.2d 297, 302-03 (4th Dep’t 1970).

We conclude, as well, that the district court erred by
failing to distinguish petty contempt from serious crime
for the purpose of evaluating the constitutionality of the
procedures afforded to Sassower. The constitutional
standard governing criminal contempt proceedings is not
derived from the specific requirements of the sixth
amendment. See Taylor v. Hayes, 418 U.S. 488, 498-500
& n.9, 94 S. Ct. 2697, 2703-04 & n.9 (1974); Levine v.
United States, 362 U.S. 610, 616, 80 S. Ct. 1038, 1042,
reh’g denied, 363 U.S. 858, 80 S. Ct. 1605 (1960). Rather,
the accused is entitled to the fairness that is guaranteed by
the due process clause of the fifth and fourteenth amend-
ments, 418 U.S. at 500, 94 S. Ct. at 2704 n.9; 362 U.S. at
616, 80 S. Ct. at 1042-43, and must therefore receive

.
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notice and an opportunity to be heard. See United States

v. Lumumba, 741 F2d 12, 16 (2d Cir. 1984) (explaining

~that contempts committed in the view of the court may be

punished instantly but contempts committed outside the

view of the sentencing judge are “ponsummary con-
l tempts” to which due process requirements apply) (cita-

tion omitted). See also United States v. Lumumba, 794
F.2d 806, 815 (2d Cir.), cert. denied, 107 S. Ct. 192 (1986)
(where attorney was cited for criminal contempt during
trial, but adjudication and punishment occurred after
trial, he was entitled to notice and “ ‘a reasonable oppor-
tunity to defend or explain his actions or present argu-
ments in mitigation,” ” but was not entitled to a
« ¢full-blown trial’ ?) (citations omitted). For reasons
outlined below, we conclude that the due process stand-
ard was met, and the application of § 751 to Sassower
was constitutional.

Although we are bound by Bloom v. Illinois, 391 U.S.
194, 201, 88 S. Ct. 1477, 1481 (1968), to recognize that
“[c]riminal contempt is a crime in the ordinary sense,” the
distinction between petty criminal contempt and serious:
contempt crimes has remained vital since that case was
decided. In Bloom, where a defendant was sentenced to
24 months imprisonment upon his conviction of con-
tempt, the Court held that defendants charged with seri-
ous criminal contempts are entitled to trial by jury. Id. at
\ 1480. In so holding, the Court confirmed that “criminal
L’ contempt is a petty offense unless the punishment makes
it a serious one.” Id. See Taylor v. Hayes, 418 U.S. 488,
495, 94 S. Ct. 2697, 2701 (1974) (contempt of court is a
petty offense that may be tried without a jury when
“penalty actually imposed does not exceed six months or
a longer penalty has not been expressly authorized by

-
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statute”); accord Musidor, B.V. v. Great American Screen
Designs, 658 F.2d 60, 65-66 (2d Cir. 1981), cert. denied,
455 U.S. 944, 102 S. Ct. 1440 (1982). See also Young v.
United States ex rel. Vuitton et Fils S.A., 55 U.S.L.W.
4676, 4680 (U.S. May 26, 1987) (“While contempt pro-
ceedings are sufficiently criminal in nature to-warrant the
imposition of many procedural protections, their funda-
mental purpose is to preserve respect for the judicial
system itself.”).

The circuit courts continue to recognize the vitality of
the constitutional distinction between serious crimes and
criminal contempt. See, e.g., United States v. Martinez,
686 F.2d 334, 343 (5th Cir. 1982) (“[c]riminal contempts
have retained their unique status as quasi-criminal sanc-
tions” to which the due process guarantee of fundamental
fairness, rather than the provisions of the Bill of Rights,
apply); United States v. Nunn,.622 F.2d 802, 803 (5th Cir.
1980) (“[n]othing in Bloom signalled an abandonment of
the doctrine that attributes ‘special constitutional status’
to contempt proceedings”); United States v. Bukowski,
435 F.2d 1094, 1101 (7th Cir. 1970) (“The procedural
protections which have gradually surrounded imposition
of criminal contempt penalties * * * represent the accre-
tions of ‘fundamental fairness’ rather than application of
provisions of the Bill of Rights.”), cert. deried, 401 U.S.
911, 91 S. Ct. 874 (1971). At least two circuits have
rejected the argument that due process requires indict-
ment by grand jury for criminal contempts. See Nunn,
622 F.2d at 804; Bukowski, 435 F.2d at 1099-1102.

“The guarantees of due process call for a ‘hearing
appropriate to the nature of the case.” ” United States v.
Raddatz, 447 U.S. 667, 677, 100 S. Ct. 2406, 2413 (1980)
(citing Mullane v. Central Hanover Bank & Trust Co.,

-~
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339 U.S. 306, 313 (1950)). The following factors “deter-

- min[e] whether the flexible concepts of due process have

~been satisfied: (a) the private interests implicated; (b) the
risk of an erroneous determination by reason of the
process accorded and the probable value of added proce-
dural safeguards; and (c) the public interest and adminis-
trative burdens, including costs that the additional
procedures would involve.” Id. at 2413 (citing Mathews v.
Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, 903, 47 L.
Ed.2d 18 (1976)).

In this case, Sassower’s interest in liberty for 30 days is
outweighed by the virtually nonexistent risk of an crrone-
ous determination and by the strong public interest in
halting this costly litigation and in deterring Sassower’s
continued abuse of our legal system. Moreover, the op-
portunity for a hearing that was afforded was appropriate
under the circumstances.

First, Sassower received adequate notice when he was
served with a notice of motion and supporting papers that
clearly informed him in detail of the nature of the
charges, the facts underlying them, the possible penalties,
and the results of his failure to appear.

Sassower was also given a reasonable opportunity to be
heard, an opportunity that he chose to pursue by filing
three cross-motions and four affidavits in opposition to
the contempt motion. Although he pled not guilty, Sas-
' sower never denied filing the papers offered in support of
the contempt charges. Indeed, his response to the con-
tempt motion merely reasserted his untenable procedural
claims and his refusal to yield to the authority of any
court,

~
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We agree with New York cases holding that where the
affidavits in a contempt proceeding raise a disputed issue
of material fact, due process requires an evidentiary
hearing. See Ingraham v. Maurer, 334 N.Y.S.2d 19 (3d
Dep’t 1972) (criminal contempt); State University of New
York v. Denton, 316 N.Y.S.2d 297, 303 (4th .Dep’t 1970)
(criminal contempt); New York v. East Coast Auto, 472
N.Y.S.2d 1010, 1013 (Sup. Ct. N.Y. Co. 1984) (civil and
criminal contempt). See also Agur v. Wilson, 498 F.2d
961, 965 (2d Cir.) (rejecting appellant’s challenge to the
constitutionality of New York’s civil contempt statutes on
the ground that they allow the court to hold the defen-
dant in contempt without a hearing and noting that New
York courts generally construe them to require a hearing
where the affidavits reveal a genuine issue of fact), cert.
denied, 419 U.S. 1072, 95 S. Ct. 661 (1974). Nevertheless,
where it is clear from unchallenged documentary evidence
before the court that the defendant has continually and
wilfully disobeyed court orders, a full-blown hearing is
not required before the defendant may be held in con-
tempt under N.Y. Jud. L. § 751. See 472 N.Y.S.2d at
1012.

Sassower had a reasonable opportunity to raise a tri-
able issue of fact or to dispute the documentary evidence
presented by the receiver, but he wilfully failed to do
either. In this case an evidentiary hearing was not only
unnecessary, but would have provided Sassower with but
a further opportunity to prolong, manipulate, and abuse
the judicial process.

Furthermore, even if Sassower would have been enti-
tled to an evidentiary hearing, he waived that right by
failing to appear. The standard applicable to waiver of a
constitutional right in a criminal proceeding is that it be
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voluntary, knowing, and intelligently made. Brady v.
United States, 397 U.S. 742, 748, 90 S. Ct. 1463, 1468
(1970). See Boddie v, Connecticut, 401 U.S. 371, 378-79,
91 S. Ct. 780, 786 (1971) (“the hearing required by due
process is subject to waiver”), cited in Overmyer Co. v.
Frick Co., 405 U.S. 174, 185, 92 S. Ct. 775, 782 (1972)
(due process rights to notice and hearing are waivable in
both civil and criminal contexts). The Brady standard for
waiver was clearly satisfied in this case.

First, since Sassower was an attorney, surely he was
aware by virtue of his experience and education, of the
consequences of nonappearance. In addition, the notice
of motion that Sassower received explicitly warned him of
the consequences of his failure to appear before the
referee. His failure to appear was therefore knowing and
intelligent.

Second, Sassower’s waiver of his right to a hearing was
voluntary. There is no suggestion in the record that his
honappearance was the result of threats, violence, or
undue influence. See Bmdy‘, 397 U.S. at 753, 90 S. Ct. at
1471 (citing Bram v. United States, 168 U.S. 532, 18 S.
Ct. 183 (1897)). His failure to appear in three prior
contempt proceedings has resulted in adjudications
against him, see Transcript of proceedings before Magis-
trate Gershon at 23, Sassower v. Sheriff of Westchester
Co., 86 Civ. 7403 (S.D.N.Y. Nov. 24, 1986), and he has
repeatedly refused to appear before Referee Diamond.
This is not a case where the defendant cannot be said to
have voluntarily waived a right because he was unaware
of either the duties imposed by the court’s orders or the
consequences of nonappearance. See Holtzman v. Beatty,
468 N.Y.S.2d 905, 907-08 (2d Dep’t 1983). In light of this
record, Sassower’s demand for a “speedy trial” and “a

£
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plenary hearing, with the aid of subpoenas” is empty and
manipulative rhetoric.

We reject the district court’s conclusion that Sassower’s
conviction was not supported by a finding of guilt beyond
a reasonable doubt. The referee analyzed in detail both
the evidence supporting the motion and Sassower’s objec-
tions, and concluded that no issue of fact was raised. His
report, which was confirmed by Judge Evans when he
held Sassower in criminal contempt, was clearly a deter-
mination of guilt beyond a reasonable doubt as required
by Bloom, 391 U.S. at 205, 88 S. Ct. at 1484. In the
context of this record, we give no weight to the fact that
the express words “guilt beyond a reasonable doubt”
were not used.

We agree with the New York Appellate Division that
“[i]t is well settled that criminal contempt is established
when there is a clear and definite order of the court, the
contemnor knows of the order, and he willfully disobeys
it.” Holtzman v. Beatty, 468 N.Y.S.2d at 907 (citing
United States v. Powers, 629 F.2d 619, 627 (9th Cir.
1980); Chapman v. Pacific Tel. & Telegraph Co., 613 F.2d
193, 195 (9th Cir. 1979)). This case presents the most
unequivocal establishment of criminal contempt that this
court can imagine.

Simultaneously with filing this opinion, we have denied
Sassower’s motion for affirmance in light of Young v.
United States ex rel. Vuitton et Fils S.A., 55 U.S.1..\W.
4676 (U.S. May 26, 1987), because the plurality decision
in that case does not control Sassower’s stale courl
contempt proceeding. In Young, the Court exercised its
supervisory power over federal prosecutions in the federal
courts and held that counsel for a party that is the

.
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beneficiary of a court order may not be appointed by a
federal court to prosecute a contempt action based on an
alleged violation of that order. Id. at 4677, 4683. Only
one Supreme Court justice thought that a constitutional
question was raised in Young. See id. at 4684 (“I would
go further * * * and hold that the practice—federal or
state—of appointing an interested party’s counsel to pros-
ecute for criminal contempt is a violation of due pro-
cess.”) (Blackmun, J., concurring).

Furthermore, even if Young applied to state contempt
proceedings, it is distinguishable on its facts. While reaf-
firming the authority of courts to initiate prosecutions for
nonsummary criminal contempt, id. at 4680, the Court
concluded that it was a fundamental error that “under-
mines confidence in the integrity of the criminai proceed-
ing,” id. at 4683, for a court to appoint an attorney for
an interested party as a special prosecutor where that
prosecutor exercises broad discretion to decide (1) who
and how to investigate; (2) what evidence to gather; (3)
who to call as a witness and who to charge with what
offense; (4) whether and on what terms to enter into plea
bargains; and (5) who should receive immunity. In this
case, the attorney for the referee merely moved for an
order holding Sassower in contempt and notified him that
he was required to appear before the referee. Thus, this
case does not involve the appointment of a special prose-
cutor by the court, but simply concerns the routine New
York State practice of bringing contempts to the attention
of the court by motion. No investigation or other prose-
cutorial activity was required, because the court already
had before it all the facts needed to establish Sassower’s
commission, of the multiple contempits.

-~
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. We are also denying Sassower’s second motion for
summary affirmance. The motion is frivolous and for
making it we impose a sanction on Sassower, pursuant to
Fed. R. Civ. P. 11, in the sum of $250 to be paid to the
clerk of the second circuit and we direct the clerk to
refuse to file or process any new appeals or .proceedings
submitted by Sassower until the sanction has been paid.

The State of New York has raised the issue of whether
the district court lacked jurisdiction to entertain the
habeas corpus petition because Sassower’s custodian was
not named as respondent. Although the general rule is
that the person who holds the prisoner in custody must be
named as respondent, see Billiteri v. United States Board
of Parole, 541 F.2d 938, 948 (2d Cir. 1976), rigid adher-
ence to technical requirements is not mandated in this
case. See Demjanjuk v. Meese, 784 F.2d 1114 (D.C. 815
1986) (Bork, J. in chambers) (réfusing to transfer habeas
petition for lack of jurisdiction over actual custodian and
denying petition on merits). Cf. Granberry v. Greer, 107
S. Ct. 1671 (1987) (interests of comity and judicial effi-
ciency may be served if circuit court disposes of nonmeri-
torious petition without reaching nonexhaustion issue).
Because we have determined that the petition should be
denied, it is unnecessary to encourage Sassower Lo bring
yet another meritless petition by dismissing this one on
technical grounds.

The judgment of the district court granting Sassower’s
petition for habeas corpus reliel is reversed and the case s
remanded to the district court with a direction to deny the
petition.
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