UNITED STATES COURT OF APPEALS ) ,ﬂ;\(
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S X \fw")
GEORGE SASSOWER, .
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Plaintiff-lppellant, 3 AFFIDAVIT I OPPOSITION
TO PLAITIFF=APPLLCATT TG
-against- g HOTION T {CATE DIE=
FISSAT,
APFELLATE DIVISION OF THE SUPREME 2
COURT, THE SECOND JUDICIAL Docket Mo. 79-7205

DEPARTHENT OF THE SYATE OF NEW YORE, -

fendants~Appellees, s

STATE OF WBW YORW )
3 B8,
COUNTY OF BPEW YORK )
AATELEEN GILL MILLER, being duly swormn, deposss and

savsi

la I am an Resistant in the office of ROBERT ARRAMS,
Attornay General for the Btate of lew York and Attorney for
defendants-appellees herein. I make this affidavit in opposition

to plaintiff-sppellant's motien to vacate the order of dismigsal
dated April 18, 1979,

2, On HMarch 27, 1978, your deponent received a copy
of the scheduling aréﬁg'herein of the United States Court of
fippeals for the Second Cireuit which directed that a pre-argument
conference had been schedulad for April 6, 1879 at 10:00 a.m.
One day priox to this conference vour Department was advised by
the office of staff counsel to the Court that that conference
had been adourned at plaintiff-appellant's reguest and was
rescheduled for April 17, 1979 at 3:30 p.m.




3. On 2pril 17, 1979, vour deponent appeared at
Room 1603 at 3:30 purme. for the scheduled conference, Plainticfe
appellant <did not appear or telephone or otherwise communicate
with your deponent that he would not be present. Staff counsel's
office told your deponent that plaintiff-appellant was expected
for the appointment.

4, The scheduling order of March 27, 1879 further
provided that the record on appeal, in the above-mentioned case,
be filed on or before Bpril 9, 1873, On April 17, 1979 the
record on appeal had still not been £iled.

5. This appeal is from -judument of the United States
Bistrict Court of the Southern Districkt of lew York‘(ﬁgégggég Ja)s3
dismissing plaintiff-appellant’s complaint. The complaint,
brought pursuant to 42 U.8.C. § 1983, regquested that the Federal
Court order the Appellate Division Becond Department expunae
certain statements from its decision of lovember 6, 1873, That
decision affirmed the granting of a writ of habeas corpus o
plaintiff-appellant and annulment of his adjudication of contempt.

The statements sought to be expunged are obiter dicta.

6. Plaintiff's complaint was dismissed on motion
of the defendantsz by order dated Pebruary 9, 1978. The decigion
of Judge Charles L. Brieant was based on the dogtrine of Rooksr

Ve E}§elity Trust Co., 263 U.S, 413 {(19823) and Tana Ve %pggllate

%ivisien, 437 F. 24 138 (2a cir. 1973},

Do




7. This appeal should not be restored since this

cage is essentially frivolous. Shaw v. llarnett, Docket

No. 78=7254 (2d Cir,, November 13, 1972).

WIIEREFORE, this appeal should not be restored since
plaintiff-appellant has not diligently pursued the £iling

and conferencing reguirements of this Court,

Sworn to before me this
20th day of April, 1979

: = S  &
of the State of ?ew York




