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PLAINTIFF'S REPLY BRIEF

PREFATORY STATEMENT

la. In this continuing state and federal
litigation, despite the lack of any pre=-trial
disclosure, the evidence of massive fraud, deceit, and

corruption continues to surface (Universal v. Root, 328

U.S. 575; Hazel-Atlas v, Hartford, 322 U.S, 238).

b. Nevertheless, without judiclial
dispensation from this Court, counsel essentially limits
his submission to those matters which were before the
District Court and supportable by the Record on Appeal.

2a. Thus far, the District Court has not made
Bt any determinations on defendants' fee requeats, some of
herculian dimensions.

Bs This appeal is being pressed by plaintiff
and his attorney, without prejudice to their rights to
appeal from such fee awards, when and if made.

3. Expressly reserved is plaintiff's rights
to vacate and/or modify, pursuant to Rule 60(b), CPLR

5015, or by independent action, in this Court, as well

as the Court below or the state courts.
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‘ COPOINT 1*
THE RES JUDICATA DEFENDANTS ' HAVING
PERPETRATED A "HOAX® ON THE DISTRICT COURT,
Al ROYW HAKING A SIMILAR ATTEMPT ON THLS COURT

1a. The res judicnln doefendantn, Bub

silentio admit, they perpetrated a succensful "hoax" on
the District Court by there contending that various
pre-1984 state opinionn, decintofs, and (nterim orders
precliuded this action, and by now totally fatling to
juntity such contention in their "Joint Brief" to this
Court,

b Clearly, the pre-1984 opinions,
decistons, and interim orders of the state tribunal,
cited by the District Court, are not entitled to claim
preclusion conusideration in elther the state or federal
court,

c. Patently, the pre-1984 opinions,
decisions, and interim orders of the state tribunal,
cited by the District Court, do not preclude contrary
opinions, decisions, and interim orders based upon

subsequently discovered facts, particularly where, as

here, fraud upon the court {5 involved,
i




)

24, . Puccingt Clothes . Ltd, ["Puccini"], a
platntitt in this action, is the leqally helpless wafd
ot the state court, controlled by a perfidious and
corrupt Receiver, is a "person" within the meaning of

the XIV o Amendment and 42 USC §1983 (Antlieau, Federal

Civil Rights Acts [2d Ed.], §53, P. 96).

b. This legally helpless eunuch was never a
party in the state court in such a manner that claim or
issue preclusion could be urged or contended in the
state court, a concept which seemed to have completely
evaded the District Court.

¥ Obviously recognizing thelir "hoax" has

been exposed, the res judicata defendants, in their

"Joint Briet" (pp..4-5), make reference to matters which
admittedly are not in the Record, with the false and

misleading statement (p. 5):

"In each of the aforementioned
actions, a judgment was entered adversely to
Raffe (Ad4-6)."




¢

The fraud and deception upon the District

ot

F) 8

Cnurt'hhﬁixu) hLun exposed, thn E?ﬁmiﬁgigﬂﬁﬂ defendants
have substituted another variety in this Court. We
briefly meet the new challenge.

a. Based upon 1984 disclosures, Raffe moved

to vacate the 1980 judgment since his right of full

indemnification against Puccini (Barr v. Raffe, 97

A.D.2d 696, 468 N.Y.S$.2d 332 [1st Dept.])) had been
destroyed.

On March 12, 1984, Mr. Justice RICHARD S.
LANE, based upon three (3) recently discovered check

payments made in 1980, the state court, sua sponte

concluded that Barr and Citibank had taken the money as
individuals, not as executors, giving rise to a cause of
action against them individually (A261).

} Therecafter, fourteen (14) more such check
disgursements made in 1980 to the Estate of Kaufman,

were discovered by Raffe in 1984, but the state court

adhered to the same determination.




‘Tho matter whether such 1984 d}ﬂclonurcn
warrants relief from the 1980 judgment under CPLR 5015
ig before the Appellate Division, First Department (Barr
v. Raffe, #667-690, Jan Term), and is being made the

subject of an independent action as well

(Weinstein-Korn-Miller, New York Civil Practice,

15015.13).

Even if the holding that Barr and
Citibank unlawfully took the monies from Puccini a.
individuals, not as executors, such holding supports
this federal action on behalf of Puccini, rather than
defeats it!

Are not the res judicata defendants now

attempting to deceive this Court, as they deceived the
District Court?

b. The only judgment or final order entered
in the state proceeding bearing Index No. 1816/1980, was
that of Juné 4, 1980, which placed the assets and

affairs of Puccini in custodia legis, and prohibited

everyone except the Receiver, Hon. John V. Lindsay, from

handling its assets and affairs.




Notwithutﬂndinq thin and . ¢ another
prohihitory state ovder, there followed about eighteen
(18) months of unlawful dissipation of Puccini's asnets)

How does this dissolution proceeding
preclude this federal action?

Are not the res judicata defendants now
attempting to deceive this Court, as they deceived the
District Court?

C. With a conspiring and perfidious Receiver
assuming the obligation of the appeal, the Appellate
Division merely held the 1980 complaint, based upon 1980
facts:

"on its face falls to state any
valid or cognizable cause of action against
the defendants. We pass on no other

substantive issue". (Raffe wv. Citibanﬁ, 90
A.D.2d 735, 456 N.Y.S.2d 987 [lst Dept.])

How does this holding preclude this

tederal action, or even another state action (175 East

v. Hartford, 51 N.Y.2d 585, n. 1; De Ronda v. Greater

Amsterdam, 91 A.D.2d 1088, 1089)?
Are not the res judicata defendants now

attempting to deceive thi# Court, as they deceived the

District Court?




. The jﬁ;ﬁ«rhx“u‘_n‘ry 1983 Judgment (Inr.!»vxl_!m,
\hYWR/JU) wat baned upon the now cnnfuﬂnéd perjurioun
afttidavit of Citibank, which vigorousaly denjed any
divnipation of Puccini's assetn and especially by Barr
and Citibank,

This perjuriouns aftidavit wag submitted
with the knowledge beforehand that lts perjurious nature
would not be expoused by the Recelver, Lee Feltman, Kag.
("LE"]: his law firm, Feltman, Karesh, & Major, Esqgs
["FK&aM" ] or srutt, Nachamle, Benjamin, Lipkin &
Kirachner, P.C., ["ANBL&K"].

As a result thereof, Raffe recovered
judgment over for full indemnification against Puccind

and two-thirds contribution against the cllents of

ANBL&K,

It is movre fully described in Plalntiff's
Brief (pp. 30-33) "Judas in the Court -- Smoklng Gun
3",




The procedural eftorts being attempted hy
the e uodieata detendants to obstruct the vacating of
such Judgment dn prenently before the Appellate Diviston
(harr v, Hatte, PFeb., Term # - ).

An  Independent action s alaso beling
instituted to vacate such judgment (Weinstein, supra,
$LH015.1 ),

Are not the ren judicata defendants now
attempting to deceive this Court, as they did the
District Court?

| o, T™he ntate action bearing Index No.
15604/62, based on a 1982 complaint s headed for
certain victory, for Raffe and his attorney, which
action {a  primarily based on the “switching",
"substituting” and “changing” of judicial papers.

It is more fully dedceribed in plaintiff's
matn briet (pp. 28-30) "The Resurrection == Smoking
Gun #2".

Are not the res judicata defendants now

attempting to deceive this Court, as they did the

District Court?




R _ Plainviff, pursuant to permission glven
by thin Court, renews {ta application that the ren
Judicata detendants, be compelled to set forth those
judament () or final order(s) on which they base thelr
plea with a short conclse statement of the manner upon
which they make such assertion!

POINT 11

SUMMARY JUDGMENT SHOULD HAVE BEEN AWARDED
PUCCINI FOR TIHE MONIES UNLAWFULLY TAKEN FROM IT

The defandants, none of them, have made
any attempt to justify the District Court's denial of
summary judgment in favor of Puccini against those
defendants who were the reciplent of monies unlawfully
taken from {t after June 4, 1980.

It was {in every senase of the word,
larceny of judicially entrusted funds, documented and
uncontroverted.

The statement of the District Court that

such relief could "only by the court presiding over the

Puccini bankrupcy [sic] proceedings™ (A16).
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POLN™ 111
RASIIA & POKART == THE FRAUD_UPON TUE COURT
Ta, The judicial designation of Rashba &
Pokart ["R&P"], in direct violation of the mandatory,
non-discretionary provisions of 22 NYCRR §660.24, 1ls, in
the words of the rule "null and of no effect" [subd,
B G I
The R&P appointment having been made in
violation of the rule, to evade the prohibitory purpose
of the rule, this Court should proclaim the appointment

"null and of no effect", as a ministerial pronouncement

set forth by the rule itself (Tango v. Tango, 61 N.Y,.2d

34, 40-41).
k. The appointment being jurisdictionally

defective (Ellentuck v, Klein, 570 F.2d 414, 424 (24

Cir]; LaPier v. Deyo, 100 A.D.2d 710; 32 NY Jur, Judges,

§43, p. 394), which R&P's attorneys did not controvert
in the District Court, nor do they controvert in this
Court, it is a nullity even when the statute does not so
provide.

Where the appointment is jurisdictionally
defective, there is no immunity, absolute or otherwise

(LaPier v. Deyo, supra), the R&P Brief (Point III, p.

13-14), to the contrary notwithstanding.




c. The issue not having been adjudicated in
any state court by any judgment or final order, this
Court (s ftree to adjudicate the matter with the same
force and effect as If made by the state court (cf.
Ellentuck v, Klein, supra).

2. As a matter of law, even had there been
full disclosure, a firm of accountants [R&P] may not be
appointed to investigate its client [K&R]), and those who
"laundered” monies to it [ANBL&K), even {f it were an

unrelated transgsaction, which at bar, {t was not (Scott

V. The Brooklyn Hospital, 93 A.D.2d 577; Schmitt v.

De Camp v. Good Samaritan Hospital, 66 A.D.2d 766).

Ja. ReP was designated as investligatory
accountants, admittedly based on the accusations that

K&R and ANBL&K had dissipated Puccini's ijudicially

entrusted assets,




bh. ' Nedither RaP, nor LF, nor FK&M, h@f Ktit,

nor ANBLAK disclosed at the time of the appointment that

biﬁ&u were  the clients of R&P or that ANBL&K had
unlawtully taken $10,000 from Puccini, *"laundered®
$0,200 through fts account and pald same to R&P in
payment ol a bhill to Kaelt,

Nor was such relationship thercafter
voluntecred by the defendants. It was plaintitf and his
atrorney, who forced the exposure]

c. Thus, under "color of law", with the
pre-existing relationship concealed, investigatory
accountants werce appointed to investigate charges of
larceny against its client and those who "laundered"
monies to {t!

a. Plaintiff does not know of any decision,
in any jurisdiction, which would not invalidate such
appointment as a "fraud upon the court"” by reason of

such concealment (Commonwealth Coatings v. Continental,

393 U.S. 145; International v. A/S Rosshavet, 638 F.2d

548 [2d Civ.), cert. den. 451 U..S8. 1017),
s .

'




66 N

JOG):

¥

In Cohen v, Hechtman (187 Misc, Rep. 994,

YL 5024 309 Sup. N.YJ)), the Court stated

"Motion to remove recelver
granted. The person appointed as recelver was
heretofore convicted ... of the crime of
criminally receiving stolen property ... .
This fact was not disclosed to the court prior
to or at the time the appointment was made and
it should have been ... . One appolinted or
about to be appointed receliver {8 under an
affirmative duty to inform the court of any
matter which involves or concerns his
reputation and integrity. Fallure or omission
to do so is a fraud on the court, coss NO
explanation is offered by the receiver for his
failure and omission to apprise the court of
his previous record nor has he seen fit to
inform the court of the subject matter
involved 1in the crime of which he was
convicted and the extent of his connection
therewith. He apparently labors under the
delusory impression that mere expiation for
the crime excused the obligation or necessity
to inform the court of his previous record;
that he paid his debt to soclety. In the
circumstances, he 1is held to be an unfit
person for the office of receiver and was
ineligible and disqualified for appointment to
such office and he is removed therefrom."

=1 3

(99
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1. The Rashba Report of March 5,‘3984, is,
on its face, deceptive and a fraud upon the federal
court, as well as the state court.

a, Nine (9) days before March 5, 1984, the
Receliver swore in an affidavit to the District Court
that R&P assured him that he had all of Puccini's
financial books and records (A78). The R&P report
reveals most of them are now missing (A185-186) )

Q. Since Puccini's books and records were
exclusively in the custody and control of K&R, ANBLLK,
or their clients, and the Receiver since June 4, 1980,
why did not R&P telephone K&R and ANBL&K and inquirc
about the whereabouts of the balance of such books and
records?

AL Because these co-conspirators do not wish
to reveal the contents of such missing books and
records!

Q. If R&P truly did not know where the
$6,200 in 1980 came from in payment of its bill to K&R,
would not an unsupported withdrawal, in favor of ANBL&K
in the sum of $10,000 given them a sufficient clue to
have at least telephoned K&R and ANBL&K and inquired?

A. R&P did not telephone K&R or ANBL&K to
find out how they were paid the $6,200 in 1980 (if in
fact it did not know), becauae it tried to conceal the
fact that the payment was "laundered"” and ANBL&K
received $3,800 "ice" for such "laundering"!

Q. Why did not R&P report the reasons for
all the unlawful payments from Puccini' account to
ANBL&K?

A, Because the unlawful payments from

Puccini were made to ANBL&K for services not rendered
for Puccini, but to others!

-14-




Q. Why did not R&P report clearly state that
the seventeen (17) checks made payable to the clients of
K&k were designated as "rent and utilitien” tor a period
ol seven montha?

A, Because an  up-front atatement that
approximately $§6,500 was paid for "rent and utilities”
over a period of seven (7) months would have clearly
revealed that a "gross income of $512* was absurd, and
in fact there was the unexplained dinappearance of
Puccini massive inventory while in defendants' ~ontroll

b, The Receiver swore that he gave R&P the
judicially approved assignment of April 6, 1983 to it
the following month, in May (A76).

R&P swore that he received {t on November
10, 1983 (A91) -~ si{x months later!

c. When the defendants are requesting
summary judgment, the factual issue needs no resolution,
only that an issue exlists,

Nevertheless, to resolve any and all
doubt demand 1s made that all the defendants bring to

this Court, on oral argument, all Puccini's financial or

financially related books and records, for this Court's

inspection and disposition,
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POINT 1V

SUMHMARY JUDOMENT TN FAVOR OF HON., JOHN V., LINDLAY
WAL AND 15 PREMATURE

L Nedther platntif! nor hig attorney wag
privy ta the event(s) and transaction{s) wherein Hon.
John Voo Lindsay ["JOVLY) or o oa member of his law firm,
Welriter b Bhettteld, Enga, ["wab"], gave or allowed the
tetns of authority to tall into the hands of K&h,

b, Hard earned reputations should not be
Bltthely placed at the mercy of recklesas and
trresponsible pleading and accusations,

L Nevertheless, there 18 a pauclty tn the
papers submitted by JVL and WeS, both tn the Diastrict
Court and in thetr Briel to thin Court, which seems to
cry ol g story not completely told,

d. Whether JOVL and WeS were "duped" into
relingquishing "color of law" in favor of KLR or their
tnact ton was the result of a unilateral blunder of the
trrst magnitude, 15, at bedst, unclear and should be left
undetermined until, at least, after pre-trial

disclonure, which the District Court stayed,

- 16~




o, In any event, in plaintiff's view, "color
ot law" attached on June 4, 1980 when Puccini's asgels
and affairs becamoe SEﬁEQ@iﬂﬂlﬂﬂiﬁ' and did not need the
appotnted  receiver to qualify before §1983 wasn
triggered.

POINT V

THE SUPREME COURT AND THE ATTORNEY GENERAL
EVADE _THE_LEGAL_ISSUES INVOLVED

1. The wholesale involvement of the State,
the Supreme Court (and its justices), and the Attorney
General in the Puccini matter cannot be blithely
immunized under the aegis of XI Amendment and the (tort)
doctrine of judicial immunity without a factual
examination of the underlying transaction.

Tt was the Supreme Court and its justices
who vested themselves with title and right of possession
to Puccini's assets, and consequently, as a matter of
law, fiduéiary and constitutional responsibilities with
respect to same.,

Thus, Lhe Attorney General seems to arque
that a federal court could not compel him, the Supreme
Court, and/or its justices from delivering to a federal

torum Puccini's books and records so that it might

prosecute its action therein,




Thus, the Attorney General geems to arqgue
that o tederal court could not compel the Supreme Court
and fts juntices to render an account of Pucclini's

assets from the date {t became cusntodia leqis to the

present time.

Such relief could be granted Puccinl n
the federal court against a recelver, who I8 merely the
agant of the court, and consuquuqtly could be granted
against Hon. Xavier C. Riccobono, the Administrative
Judge of the Supreme Court of the State of New York,
County of New York.

2 . Dismissal {s only warranted, if under all
circumstances, no relief could be granted in favor of
plaintiff against the Supreme Court, its justices, or
the Attorney General, whether clearly requested in the
complaint or not.

CONCLUSION

THE ORDER APPEALED PROM SHOULD BE REVERSED
AND SUMMARY JUDGMENT AWARDED PUCCINI FOR ASSETS
UNLAWFULLY TAKEN FROM IT SINCE JUNE 4, 1980,
WITH COSTS

December 31, 1984

jully submitted,
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