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June 4,2013

TO:

Senate Comrnittee on Investigations and Governrnent Operations
Chairman: Senator Carl Marcellino
Rankine Member: Senator Brad Hoylman
Members: Senator David Carlucci, Senator Ruben Diaz,
Senator Martin J. Golden, Senator Michael Nozzolio,
Senator Thomas O'Mara, Senator Daniel Squadron,
Senator Lee Zeldin

Assembly Committee on Oversieht" Analysis and Investisation
Chairman: Assemblyman Andrew Hevesi
Ranking Member: Assemblyman Michael Montesano
Members: Assemblyman Michael Kearns,
Assemblyman william Magnarelli, Assemblyman Philip Palmesano,
Assemblyman Annette Robinson, Assemblyman Fred Thiele
FROM:

Elena Ruth Sassower, Director
Center for Judicial Accountability, Inc. (CJA)

il

15

2013 corruption complaint to U.S. Attorney Bharara and, specifically:
(1) of Chapter 567 ofthe Laws of 2010, as written and applied- as to which,
to date, there has been no oversight, analysis, and investigation; and
(2) of the Commission on Judicial Conduct & court-controlled attorney
disciplinary system - as to which, in 2009, the Senate Judiciary Committee held
oversight hearings that were aborted, with no analysis, investigation, findings, or
committee report of the document-supported testimony of witnesses
On May ]fi and22'd, we sent letters to ALL Senators and Assembly Members entitled'oDoing Your
Part to End Public Com.rption" concerning the April 15fr comrption complaint we filed with U.SAttomey Preet Bhararaandthen, additionally, with U.S. Attorney Loretta Lynch.

April 15rt complaint is about systemic comrption by all tlree branches of our State government,
involving grand larceny ofthe public fisc, arising fromthe judicial salaryincreasesrecofllmendedby
the August 29,2}ll Report of the Special Commission on Judicial Compensation. It chronicles
The

*

Center for Judicial Accountability, Inc. (CJA) is a national, non-partisan, non-profit citizens'
organization, working to ensure that the processes of judicial selection and discipline are efflective and
meaningful.
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the Legislature's willful and deliberate failure and refusal to oversee the judiciary, including with
respect to:

(l)

Chapter 567 of the Laws of 2010^ as written qnd applied, whose cost to New
York State taxpayers is already tens of millions of dollars in statutorily-violative,
fraudulent, and unconstitutional judicial salary increases, resulting from the
Commission on Judicial Compensation's August 29,2011 Report; and
(2) the Commission on Judicial Conduct and court-controlled attornev disciplinar.v
system, as to which, in 2009, the Senate Judiciary Committee held oversighthearings
that were aborted with no investigation, findings, or corrunittee report, thereby
perpetuating the systemic judicial comrption to which witnesses had attested with
I
substantiating proof.

These aborted 2009 Senate Judiciary Committee hearings were the Legislature's first oversight
hearings of the Commission on Judicial Conduct in22 years -the Assembly Judiciary Committee having held
a single oversight hearing in i987, with the only prior oversight hearing being in 1981, held jointly by the
Senate and Assembly Judiciary Committees. Upon information and belief, the Legislature has never held an
oversight hearing of the court-controlled attorney disciplinary system other than the 2009 aborted Senate
Judiciary Committee hearings.
As identified by our May 22"d letterto all Senators and Assembly members, the videos andtranscripts
of the 2009 Senate Judiciary Committee oversight hearings ofthe Commission on Judicial Conduct and courtcontrolled attorney disciplinary system are posted on our website, www judgewatch"org, accessible vla the top
panel "Latest News" - aRd, among the most powerful witresses was Regina Felton, Esq., a distinguished black
attorneS whose testimony (at the September 24,2009 hearing) is all the more relevant as the judge whose
abusive, comrpt conduct she was testifring about- and about which the Commission on Judicial Conduct did
nothing - w{rs:

'

"a plaintiffin Maron v. Silver, whose ultimate result was Chapter 567 of the Laws of 2010,
the 2011 Special Commission on Judicial Compensation, and the fraudulent, statutorilyviolative, and unconstitutional judicial pay raises that is the 'grand larceny ofthe public fisc'
for which the April 15ft comrption complaint seeks indictment of New York's all-white,
highest constitutional officers, each directly and personally involved." (May 22"d letter, atp.
3).

Indeed, that very judge, New York Supreme Court Justice Arthur M. Schack, is now a plaintiffin a
fur1her lawsuit brought against the State by judges, Bransten v. The State of Na,v York - commenced in
December 2012, which, exploiting and concealing the material fraud committed by the 2011 Special
Commission on Judicial Compensation in recommending judicial salary increases when it had examined
ONLY salary, NOT "compensation and non-salary benefits" ofjudges, as Chapter 567 of the Laws of 2010

expressly requires, argues that the State, by increasing their health insurance conhibutions, is
unconstitutionally diminishing their compensation. Annexed are two articles about the May 2I ,2013 decision
of Justice Carol Robinson Edmead which denied the State's motion to dismiss the lawsuit: "N.Y. judges'
lawsuit over health benefits can move forward: judge" Thomson Reuters,May 22,2013; and"Judges' Suit
Proceeds Over Health Premium Increase", New York Law Journal,May 24,2013. Ironically, Judge
Edmead's "laldmark" decision in another case, also on the front-page of the New York Law Journal, was
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The April 15tr comrption complaint is appropriately within the jurisdiction of your two committees.
This is obvious from your 20t2 arutual reports. Lrdeed, the 2012 annual report of the Assembly
Committee on Oversight, Analysis and Investigation contains an extensive discussion entitled
"LEGISLATIVE OVERSIGHT", worth quoting, in full:

*LEGISLATIVE OVERSIGHT
The Role af Legislative Oversight

Every year, the Legislature and Governor enact hundreds of new laws. Legislative
oversight enables policymakers to examine how those laws are implemented and,
to ensure that the intent of the legislature is being followed

The power of the New York State Legislature to conduct oversight activities is
inherent in Article III of the State Constitution. The Constitution allows the
Legislature to appoint committees to investigate matters relating to the property and
affairs of government and the State. The Constitution empowers the Legislature to
modiS existing roles and assign new functions and powers to executive departrnents.
Several laws and rules reinforce the Legislature's mandate to conduct oversight. The

Legislative and Civil Rights Laws allow a legislative committee to require the
appearance of witnesses at a hearing. The State Finance Law strengthens the
Legislature's 'power ofthe purse' by requiring legislative appropriations before any
State monies are spent and by limiting the ability of the Executive to move money
within and between agencies.

The Assembly's oversight role was strengthened when its House Rules were
amended to allow standing committees more time to focus on oversight. Specifically,
House Rule IV, $1(d) was revised to require every standing committee to 'devote
substantial efforts to the oversight and analysis of activities, including but not limited
to the implementation and administration of programs, of departments, agencies,

raised by a witness testif,,ing about the attomey disciplinary system at the 2009 Senate Judiciary Committee
hearings. (June 8, 2009 hearing, testimony of Paul Altman).
Such outrageous lawsuit, brought before a financially self-interested tribunal, whose decision for the
plaintiffjudges reflects as much, is a DIRECT consequence ofthe Legislature's willful and deliberate failure to
effect any oversight of Chapter 567 of the Laws of 2010 - as was its duty upon receipt ofthe Commission on
Judicial Compensation's facially-violative August 29, 201 1 Report, thereafter made more compelled by CJA's
October 27 ,201 1 Opposition Report and March 30,2011 lawsuit based thereon, each pivotally identifying the
Commission on Judicial Compensation's violation ofthe statutory requirement that it examine "compensation
and non-salary benefits" - and not just judicial salary, as it had done in the most superficial way in making its
three-phase 27%o jtdicial pay raise recommendations that would have the force of law, automatically, unless
overridden by the Legislature or vetoed by the Governor. [See Opposition Report, at pp. 18-2i, 25-31;

Verified Complaint, at !f!Jl10, l3A,1f2,169).
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divisions, authorities, boards, commissions, public benefit corporations and other
entities within its jurisdiction.'Also, House Rule IV, $4(b) was amended in 2005 to
require all standing committees to conduct at least one public hearing after adoption
of the State budget. 'The purpose of such public hearing shall include, but not be
limited to, the impact, if any, of the State budget on the implementation and
administration of the programs within such entities' jurisdiction.'
Investigations by the Committee on Oversight, Analysis and Investigation help shed
light on governmental and non-govemmental actions and promote honesty and
efficiency in the administration of laws. They help identi$ whether progrirms operate
as required and if State funds are effectively spent, which is the foundation for
making sound policy decisions.
The Function of the Oversight, Analysis and Investigation Committee
The Oversight, Analysis and Investigation Committee plays a number of important
roles in furthering the Assembly's oversight activities. The Committee:

o

Reviews implementation and adequacy of laws and programs

The Committee is charged with reviewing the implementation and adequacy
of laws and programs to ensure compliance by State govemmental agencies.
Through its assistance to standing committees and lawmakers and its own
investigative activities the Committee seeks to determine whetherprogrilms

operate as required and whether program funds are spent effectively,
effrciently, and in accordance with Legislative intent.
o Conducts

program and budget reviews

The Committee conducts targeted program and budget reviews both

jointly

with other Committees and individually based on suggestions of the
Speaker, the Committee Chair, individual members, govemmental sources,
or the public. Projects can be short-term, involving only a few telephone

calls, in-depth, financial and historical data collection, field investigations,
on-site State agency visits, interviews, and public hearings.
o

Helps to create a climate for change

Findings are often compiled in a report or memorandum and distributed
publicly to help create a climate for necessary change. Recommendations
may be incorporated into the lawmaking process through the budget,
legislation, or administrative recommendations to the Executive.
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Acts as a resource to other Assembly standing committees

With expertise in research and data collection, the Committee acts as

a

resource to other Assembly standing committees, lawmakers and staff by

providing technical assistance and guidance during program reviews.
Additionally, eachlawmaker is provided with a copy ofthe Committee's 'A
Guide to Legislative Oversight,' which explains how effective oversight
reviews are conducted and sets forth the Assembly's authority to perform
oversight activities."

As for the 2012 annual report of the Senate Committee on Investigations and Government
Operations, it succinctly states:
"The New York State Senate Standing Committee on lnvestigations and Government
Operations has legislative oversight responsibilities on initiatives amending a vaiety
of laws focusing on govefirment operations. The Committee is charged with the
responsibility of overseeing State actions and policies. In addition, the Committee
does have the authority to conduct investigations of State entities."
Suffice to also note that Senate Rule VIII, $4(c), entitled "Committee oversight functiono', reads:

"Each standing committee is required to conduct oversight of the administration of
laws and programs by agencies within its jurisdiction."
Consequently. we request that the Senate Committee on InvestiggLtions and Govemmental Operations
ittee on
e oversisht- analvsi
investigation
and
of the comrption chronicled bv our April 15m complaint - or, alternativel), direct it
for oversieht. analvsis. and investigation b), other appropriate legislative committees. This is
additionally essential as the constitutional and statutory infirmities of Chapter 567 of the Laws of
2010, establishing a special commission on judicial compensation, have been replicate d, verbatim,in
Senate bill 5-2953 and Assembly bill A-246,establishing a special commission on compensation of
managerial and confidential state employees - a state of affairs detailed by our Apil26th letter to
ALL Senatorsz otr April20tr letter to ALL members of the Assembly Committee on Governmental
Employees, and our April 26e letter to ALL members of the Assembly Ways & Means Committee.

Although the evidentiary proof substantiating our April 15fr comrption complaint is already in the
possession of the Legislature and accessible from our website, wwwjudgewatch.ore ,viaitstop panel
"Latest News" by its hyperlink "Holding Government Accountable for its Grand Larceny of the
Public Fisc and Other Comrption",' the most dispositive documents - CJA's October 27,2011

'

Thatwebpage in turn contains hyperlinks for "CJA's April 15, 2013 Comrption Complaint to U.S.
Attorney Bharard'and "CJA's Correspondence with the Legislature pertaining to the April 15,2013
Comrption Complaint". As for CJA's correspondence pertaining to 5-2953 and A-246,it is accessible directly
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Opposition Report and March 30,2A12 Verified Complaint * have been furnished to Assemblyman
Michael Kearns, a member of the Assembly Committee on Oversight, Analysis, and Investigation,
with a request that he furnish them to the Committee:

"in support of its oversight, analysis, and investigation of the April 15th comrption
complaint beginning with oversight, analysis, and investigation of the
implementation of Chapter 567 of the Laws of 2010, on which the judicial salary
increases rest."

A copy of our May 29n letter to Assemblyman Kearns is enclosed. Needless to say, we are ready to
furnish you with whatever additional information you deem helpful or necessary, and to testify
before you under oath.
Thank you.

Enclosures: (1) "N.Y. judges' luwsuit over health benefits can move forward: iudge"
Thomson Reuters, May 22,2013
(2) "Judges' Suit Proceeds Over Health Premium Increase",
New York Law Joumal, May 24,2013
(3) CJA's May 29,2013 letter to Assemblyman Michael Kearns

cc:

U.S. Auorney Preet Bharara
U.S. Attorney Loretta Lynch
ALL Senators & Assembly Members
The Public & the Press

from "Latest News" by the hyperlink "Fighting Off Progeny of the Judicial Compensation Statute
Securing a Functioning Legislative Process".
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NEw YoRK (Reuters) - A lawsuit brousht by current and retired New York State Supreme Court justices
a 2011 law that increased their healthcare costs can proceed, a judge has ruled.
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Manhattan Supreme Court lustice Carol Edmead denied the state's motion to dismiss, allowing the justices to press
their claim that reducing state contributions to their health insurance premiums amounts to an unconstitutional
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The lawsuit, filed in December, sought a declaratory judgment that the change in health beneflts violated the
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constitution's mandate that judges'compensation cannot be diminished while they remain in omce.
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is beyond cavil that'compensation' in the context ofone's employment constitutes more than mere wages,"
Hmead wrote in Monday's ruling. "Indeed, the general consensus among the Courts is that compensation includes
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litigation.
The litigation is virtually identical to a lawsuit filed by judges in New lersey that successfully reversed cuts to
healthcare and pension benefits. In 2011, the New lersey Supreme Court ruled in DePascale v. State of New Jersey
The state attorney general's omce, which is defending the law. declined to @mment, citing pending
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of 9174,000 in 2014 for state supreme court justices, up from 9136,700 in

Last year, the legislature adopted the recommendations ofan independent commission to phase in a 27
increas over three years for the state's approximately 1,250 judges, the first judicial pay hike slnce 1999.
raises wilt ultimately result in a salary
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that the changes represented an unconstitutional decreas€ in judicial compensation
ludicial pay has been a longstanding hot-button topic in New York, with judges saying that their salaries have
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2011.

The New York lawsuit stems from 2011, when the state legislature negotiated agreements with several publicservice unions to reduce the percentage ofthe state's contribution toward their healthcare premiums in an effort to
avoid layoffs during a budget crisis. Lawmakers then extended that change to non-union state employees and
retirees, including judges.
The result was a 6 percent increase in healthcare costs for active judges and judges who retired after October 2011,
a hike that could be $2,000 a year or more, according to a lawyer for the plaintlffs. Judges who stepped down prior

to October 2011 were given a 2 percent increase.
The state attorney general's ofnce argued in court papers that the state constitution's provision on judicial
compensation only applied to salary, not to benefits, a position Edmead rejected.
"As pointed out by DePascale contributions to health insurance benefits which are deducted from a judge's paycheck
is directly related to the amount of salary paid to a judge," Edmead wrote.

loseph Forstadt of Stroock & Stroock & Lavan, who represents the judges, said he was pleased to have won the first
round but that there was a long way to go.
''The whole concept of the state constitution and the U.S. Constitution
their compensation," he said.

is

to protectjudges from the diminution of

In addition to more than a dozen active and retired Supreme Court justices, the plaintifts include the state Supreme
Court justices association and the New York City Supreme Court justices association.
The case is Brangten

v. State of

New York, New York State Supreme Court, New York county, No. 159160/2012.

For the judges: Joseph Forstadt, Alan Klinger, Ernst Rosenberger, Burton Lipshie and Linda Melendres of Stroock &

Stroock & Lavan.
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For the state: Assistant Attorneys General Andrew Meier and Garrett Coyle.

Follow us on Twitter @Reuterslegal I Like us on Facebook

Reoister or log in tg comment.
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May 29,2013
TO:

Assemblyman Michael Kearns

FROM:

Elena Ruth Sassower, Director
Center for Judicial Accountability, lnc. (CJA)

RE:

Makins Good on Your Pledge to Your Constituents "To Do The Right Thing" and
"Stand Up To Albany Politicians":
(l) Ousting Assembly Speaker Sheldon Silver;
(2) Securing oversight, analysis, and investigation of CJA's April 15,2013
comrption complaint against Speaker Silver, et al.by the Assembly Committee on
Oversight, Analysis, and Investigation, of which you are a member;
(3) Building a Bi-Partisan Assembly Rules Reform Conference to achieve the
nonpartisan, good-government legislative rules reforms proposed bythe 2004,2006,
and 2008 reports of the Brennan Center for Justice and resisted by Speaker Silver

This follows up my phone calls to your office on Tuesday, May 21't, immediately upon reading in the
New York Times that you were the only Assembly Democrat to call for Sheldon Silver's ouster as
Assembly Speaker in the wake of the report of the Joint Commission on Public Ethics about his
secret settlement of sexual harassment complaints against Assemblyman Vito Lopez- and that you
were refusing to caucus with Assembly Democrats until Assemblyman Silver was no longer Speaker.

The purpose of my calls was to furnish you with the means to achieve Mr. Silver's ouster as
Assembly Speaker - and to do so in the context of an issue about which you and other legislators
care deeply: the $90 million funding cut to the Office of People with Developmental Disabilities in
the 2013 -20 14 Executive Budget.
The $90 million funding cut to the developmentally disabled was the product of a behind-closeddoors deal between Assembly Speaker Silver, Temporary Senate President Skelos, and Govemor
Cuomo. Although they justified it as necessary to balance the budget, they were simultaneously
colluding to firnd judicial salary increases which they knewto be statutorily-violative, fraudulent and
unconstitutional, costing upwards of $27 .7 million last fiscal year and another $35.9 million-plus this
fiscal year.

t

Center for Judicial Accountability, Inc. (CJA) is a national, non-partisan, non-profit citizens'
organization, working to ensure that the processes of judicial selection and discipline are effective and
meaningful.
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This "grand larceny ofthe public fisc" by Speaker Silver, among others, is the subject of an April 15,
2013 comrption complaint which we filed with U.S. Attorney Preet Bharara - and forwarded to
every Senator and Assembly member on May 7e with a coverletter entitled "Doing Your Part to End
Public Comrption". In pertinent part, it stated:

"...it should not be necessary for Senators and Assembly

Members to be under
indictment or criminal investigation to provide the U.S. Afforneys with information
germane to our April 15th complaint - or to vote for basic legislative rules reform,
without which New York State government will never be other than dysfunctional
and corrupt. We urge you to do your part, consistent with U.S. Attorney Bharara's
April 2'd and April 4rt press conference remarks and his even more powerful April
22nd speech 'Public Corruption in New York: More than a Prosecutor's Problem' ."

(atp.2).
comrption complaint with both your legislative director, Bill LiCata, and
your intern, Scott Henderson, guiding them to where it is posted on our website,
1
wwvr j udgewatch. org, along with its underlying substantiating proof:
I discussed this April

15th

(1)

CJA's October 27,2071 Opposition Report to the August 29,2011 Report of
the Special Commission on Judicial Compensation, addressed to Speaker Silver;

(2)

CJA's March 30,2012 verified complaint in the lawsuit to which Speaker
Silver is a named defendant, sued for comrption, based on the Opposition Report;

(3)

The video of my testimony at the Legislature's February 6,20l3joint budget
hearing on "public protection", at which I handed up copies ofthe OppositionReport
and verified complaint

(4)

CJA's correspondence based thereon.

You have only to call upon Assembly Speaker Silver to produce his findings of fact and conclusions
of law with respect to our October 27,2011 Opposition Report and the four causes of action of our
March 30,20l2verified complaint to confirm what is obvious from their most cursory examination:
that there is NO defense to their showing that the Commission on Judicial Compensation's
recommendations ofjudicial payraises are statutorily-violative, fraudulent. andunconstitutional and
that CJA's April 1 5tr comrption complaint presents an open-and-shut. prima -facie case of official
misconduct and "grand larceny of the public fisc" by Assembly Speaker Silver - for which he and
other public officers must be indicted and prosecuted, with steps promptly taken to recover monies
already disbursed for judicial salary raises and halt further expenditures.

t

See top panel "Latest News", with hlperlinks to CJA's
documentation and correspondence.

April 15ft comrption complaint and all substantiating

Assemblyman Michael Keams
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To assist you in coming to that readily-reached conclusion, I have arranged with my Assembl)rman,
David Buchwald, to bring from his district office to his Albany office the copy of the Opposition
Report, verified complaint, and correspondence that I had furnished him back in February, so that it
can be picked up by your office.

Following your review of these substantiating documents, I request that you furnish them to the
Assembly Committee on Oversight, Analysis, and Investigation, of which you are a member, in
support Lf it. oversight, analysis, and investigation of the April 15th comrption complaint *
beginning with oversight, analysis, and investigation of the implementation of Chapter 567 of the
Laws of 2010, on which the judicial salary increases rest.
Finally, with respect to your announcement that you will form an "independent caucus", open to all
Assembly Members who recogni ze the need for change, I respectfully propose that your caucus be a
"Bi-Partisan Rules Reform Conference", dedicated to overhauling the Assembly rules which Speaker
Silver has inexcusably perpetuated to maintain power, with knowledge ofhow destructive they are to
our democracy and a functioning government.
1n2004,2006, and 2008, the Brennan Center for Justice issued reports detailing that New York's
Legislature - under Mr. Silver's Assembly leadership - was the most dysfunctional in the nation,
largely because Assembly and Senate rules give inordinate power to the Assembly Speaker and
Temporary Senate President. These reports, entitled:

o
o
.

"The New York State Legislative Process: An Evaluation and Blueprintfor Reform"
"(Jnfinished Business: New York State Legislative Reform" (20AQ; and
"Still Broken: New York State Legislative Reform" (2008).

(200$;

are"amust read"2 - substantiating what you said at your May 20ft press conference about Speaker
Silver's control of everything, "from the person who cleans the bathroom to the highest level",
having power over legislation, staffing, office assignments, using these to reward those who keep in
line and punish those who don't. Assemblyman Buchwald will also be fumishing you with the copies
of the three Brennan Center reports which I had left him.

2

The Brennan Center reports spurred the beginning of major reform in the Senate in 2009. Senator
Malcolm Smith was elected Temporary Senate President on a pledge to advance legislative rules reform and
his first resolution was a Temporary Senate Committee on Rules and Reform Administration. It held four
hearings around the state - including in New York City, where the authors of the Brennan Center reports
testified - as well as four committee meetings. It produced two final reports, dated April 2l ,2009 - one of the
Democratic majority; one ofthe Republican minority. These both underlay, and fell victim to, the Senate coup
in June 2009. The videos, transcripts, reports, and press releases pertaining to the Temporary Senate
Committee on Rules and Reform Administration are all posted on a "Rules Reform Resource Page" of our

website. Here's the direct link: http://wrvwjudgewatch.ors/web:pages/judicial-corllpq$Ation/rules:refbrmresource-page.htm.

Assemblyman Michael Kearns
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Armed with these three Brennan Center reports and the scandal that Assembly Speaker has brought
on the Assembly by his 'top down" governance, operating by "three men in a room" deals - to which
legislators are expected to, and do, "follow the leader" even in the larceny of tens of millions of
taxpayer dollars for blatantly unlawful judicial pav raises - you can easily fuIfilI your election
promise to your constituents of ending Mr. Silver's reign and bringing "a bottom up approach to
Albany".
With your inspiring words that you were "brought here to stand up to Albany politicians", that "we
should lead by example", "do things for the right reasons", 'ocan't be complicit", and your invocation
of Edward Burke, "the only thing necessary for the triumph of evil is for good men to do nothing",
may you be - as you seem - the courageous champion of good government that the long-suffering
People of this State have been awaiting.
I would consider it a privilege to travel to Albany to meet with you, other legislators, and the press,
answer
questions. Until then, I am available by phone.

to discuss CJA's April 15ft comrption complaint, the Brennan Center reports, and to
Thank you.

Assemblyman David Buchwald
The Public

