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September l-9 , L994

Commission on Judicial Conduct
8OL Second Avenue
New York, New York 1001_7

RE:

Dear Commission Members:

This letter constitutes a formal conplaint against justices of
the Appellate Division, Second oepartment, who have kntwingly uta
del iberate ly .  v io la ted fundamenta l -  jud ic ia i  d isquat i f icat ion ru les
as to  conf l ic t  o f  in terest .  Those ru les expl - ic i t ly  proscr ibe ajudgers par t ic ipat ion in  any case to  which 

- t r "  
is  ;  par ty  or  in

which he has an rr interest that could be substantial ly affe-cted by
the outcome of the proceedingrr.

such jud ic ia l  d isquar i f icat ion ruIes,  go ing back to  the common
Iaw,  are ernbodied in  Canon 3 (c)  o f  the code-  of  Judic ia l  conau- t ,
as wel l  as the Chief  Adrn in is t ra torrs  Rules Govern ing , tud ic ia i
Conduc t ,  wh ich  A r t i c l e  V I ,  S2O o f  t he  New yb rk  S ta te
constitut ion gives the force of constitut ional_ mandate.

Judiciary Law S14 codif ies these rudirnentary disguali f ication
rures by language which is  "pos i t ive and expt ic i t f r  (peopre v .
T h a y e r ,  5 L  M i s c .  5 7 3 ,  l - L 5  N . y . s .  8 5 5 ,  a f  f  ' d  1 3 2  A . D .  5 9 3 ,  1 j . 6
N :Y ._ | .  821  (L908) .  Dec i s iona r  Law fu r the r  requ i res  ra  Judge  to
studious ly  avoid a l r  ta in t  o f  impropr ie ty" ,  Harr is  v .  s ta te

,  s 6  
- l l . f . z d  

J e s ,  4 5 2  N . y . s . 2 d  3 6 8
( l e 8 2 ) .

Nonetheless, v{el r brought an Art icle ' tB proceeding against the
Appel la te Div is ion,  second Depar tment ,  su ing i i ,s  pres id ing
Justice, Hon. Guy Mangano, in hi; representativ6 cipacity ;;-t i le
f irst-named respondent therei-n, and charging t ire Apperrate
Division, Second Department with criminal c6ndrict in un-alrfying
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proceedings under  A.D.  #90-00315,  the Apperrate Div is ion,  secondDepartment fai led and refused to forlow cbntrolr int ru, and ruresrerat ing to  mandatory d isquar i r icat ion.  rndeed,  the ApperrateDivision, sec_ond Departrnent r s refusar to recuse itself fromad jud i ca t i ng  ngano  e t  a t .  (A .D .  #SS_02925) occurred notwithsta r., by me forrecusar and transfer, where _my specif ic fattuar alregations ofcrj-minar conduct by the. Appett i te-Division, s""""Jo"partment inthe underrying proceedingH, and evi_denti"iv- =;;;1"; in supporrthereof, were uncontroverted.

+ of the papers in the Art ic, le 78 proceeding that were beforethe Apperrate Divi^sion, second oepar'tment when it  decided theArt icre 78 proceeding .against  i tse i r  are t ransmi t ted herewi th insubstant ia t ion of  th is  compraint .  r  speci f i_car ly  draw thecommiss ionrs at tent ion to  l t iz  o f  ny Jury 2 ,  r_993 Af  f  idav i t  insupport of ny order to show cause roi aisq:uaLif ication, wherein rs tated:

t  2 2 .  T h e
t o .  . .  [ t h e
# 9 0 - 0 0 3 1 - 5

d e c i s i o n s  a n d  o r d e r s  r e l a t i n g
under ly ing proceedings under l  A.D:
show

s
Second Depar tment . Those decis ions and
orders, when compared with the record in theproceedings, evidence a pattern of  d isregird
fo r  b rack- re t te r  raw and s tandards  o f
adjudicat ion--part icurar ly as to threshor-djur isdict ional  issues. i l  ( l rnphasi= aaa"ai----

r  a lso refer the connission to point  r r  _(pp: 4-6) of  rny Jury 19,l-993 Mernorandum of Law o.n _the aisquaii i icati6n 
-l==r", 

whichhighlighted (a! P. s) that lI22 quotea hereinat"r"f as werr asf ive other crit ica.r. paragrdn" or rnv aforesaj.d jury 2, r-993Affidavit, v/e.re entirery und-isputed ry. tne Apperlate Division,second Departnentrs at torney, the at torn"t ' 'cenlrar.  suchparagraphs dealt with the lawlessness of _the app"ri it" o:-.ri=i".,]second Department, as refrected by the fires 
' i ;-;;" 

underryingproceed ing  under  A .D.  #90-00315.

under such circumstances, the Apperrate Div is ion,  secondDepartment was duty-bound to recuse il lelr and transfer the caseout of the Departrnent. Tha! obligation was even more comperledin the context of an Articre ig lroceeaing--wnose historicpurpose 1s to provide review by .ri indepeni"rri--tribunal ofcomplaints concerning misconduct by juate!--;;J other pubricof f icers and bodies.

The extent to which the Appellate Division, second Departmentderiberately f louted its rninaatory obrigation to recuse itserfand perverted the Art icle 78 rerneaf may be seen from the
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september 20, 1993 Decision, order & Judgrnent. (Exhibit i lAr) itrendered, denying, without reasons or citatioii--io any lega1author l tYr.  nY rnot ion torJts recusar.  rndeed, four members ofthe five-judge paner rendering the Judgrnent' were absoluterydisgualif ied frorn- deciding the p-roceeding.

As set forth to the court of Appears at ![6 of rny January 24, 1994
i:il:ilitionar 

sratemenr to 'irbp"ii il.'i", .='oi-,ishi by ;;;i

rf6- . .  .Respondent second Department rendered
the [Septernber  20,  ] -9931 Jui tment  by a f ive_judge paner, three of whbse nlrnb"t=--Justices
T h o m p s o n ,  S u l I i v a n ,  a n d  B r a c k e n _ _ h a d
themselves part ic-:_nated in evegy Order lunderA .  D .  # g  O - 0 0 3 1 s  I  w h i c h  E e  A r t i c l e  7 Iproceeding 

- sought to have reviewed__""a afour th.  member,  Just ice Bal le t ta ,  wno--  naspar t ic ipated in  more than har f  o f  = i iaOrders. ' r  (enphasis  in  the or ig ina l )

This factuar arregation--disposit ive of the mandatory duty ofJustices Thompson, surrivan, Bracken, and Barletta to haved isqua l i f i ed  themserves  f rom aa iua i ca t i ng  the  A r t i c re  7gproceeding wherein their conduct 
-wa= 

airettry in issue__isuncontroverted and incontrovert ibre. rndeed, the commission canreadily verify for i tserf the on-going invorvernlJ or JusticesThompson,  SuI l ivan,  Bracken,  and Bal je t ta  in  tne under ly ingproceedings under  A.  D.  #90-00315 by e iarn in ing 
- - tn"  '  

orders underthat docket nurnber, annexed as ixhibit=- i" 
--rv 

Art icre 78subnissionsl. For the convenience of the comm'ission, theirnames, appearing on each of the orders, have ueen nignrighted byyellow marker.

Based on the foregoing unrebutted and irrebuttabre documentaryevidence, the conrnissi6n on Judiciar Conduct, has irnpre probabrecause to commence an investigation. That i"r l=i ig"Lion wirl  showthat  the Just ices '  knowing and wi r ru i  fa i lure 
- ; ;e  

refusar  torecuse themselves from adjudication of my Art icle 78 proceedingconstituted the crime or off icial- Misconduct under penar Laws1-95 .00 ,  as  to  bo th  subd iv i s ions  r  and l  t he reo f  .

rnves t i ga t i on  w i r r  f u r the r  es tab r i sh  tha t  when  Jus t i eesThompson,  surr ivan,  Bracken,  Barret t .a ,  and Rosenblat t  granted

-  i  See,  Ar t ic le  7a Pet i t ion:  Exhlb i ts  r fBrr  and merr  thereto;ny Jury 2, i-993 Af f idavit-- i l -  support of order to show cause,Exh ib i t s  r rA -1 r r  ,  , rA -2 r ,  ,  r rA -3 t ,  r , a - t i , -  
- ; a -S , , J_  

1 ,G , , ,  
, , ! J ,  , J r ,  r ,K_1 r ,t tK-2t t ,  r rM- l r r ,  . t l t I -2r  thereto, .  ny Ju ly  L9,  l_993 Af f idav i t ,  Exhib i tr rB-1rr  thereto.
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Such criminal conduct has included,
Div is ion,  Second Depar t rnent f  s  issuance

Septenber  L9,  1994

the dismissal notion of their own attorney, the Attorney Generar,furnished at state expense to defend them, they did so with fuI1knowredge that their attorneyrs said disrnissir 
- 

rnotion was noton l y  l ega l l y  i nsu f f i c i en t ,  nu t  a l so  fac tua i f y  f a l se  andperjurious. rn support thereof, r ""1"t the commission to theforrowing por t ions of  my subrn iss ions to  the apper ia te Div is ion,second Department when it ,  nonetheressr. grant-ed its attorneyrsdisn issar  mot ion:  my Jury 2,  1993 Af f id iv i t  i ;  suppor t  o f  myOrder  to  Show Cause,  dt  T l t fZ-Of  ,  my Ju ly  L9,  
. fggg 

af f :_aavi t ,  a t!M2-4 i  I2-L9,  22-26i  29-30;  my JuIy  !9 ,  1993 Memorandum of  Law,P o i n t s  I I ,  I f I ,  I X .

rndeed, notwithstanding that the above-cited submissions exposedthe per jur ious and san-ct ionable nature of  the At torney Genera l rsdisrnissar motion,. .  the Appellate oivision. ;; ; ; ; ;  Departmentpermitted the ..Attorney Generar to repeat such objected-tornisconduct in i ts deferise before the court, of Appearsz. suchrepresents i ts cornplicity in the crimes connitteo'- iy-i t= attornJyby h is  knowing and wi t ru t ty  t i r ingr-  o '  i ts  u"n i r r ,  o f  swornf a l s e  s t a t e m e n t s ,  p e n a l  L a w ,  S 2 L o . o ; ;  S 2 t - O . L o ,  S 2 1 0 . 3 5 ,  S 2 1 0 . 4 0 .Revea l i ng l y ,  bo th  be fo re -  ! h "  abp l r l a te '  o i . r i = io r , ,  secondDepartrnent and the court of appears-, the attorney cenerar wasunabre to provide_ any rega.r. autrrority for arrowlng' nis judicialcrients to decide in {rt icre ze--iroceeding "f.rr"r,ging theIegali ty of their own conduct.

rnvestl 'gation yit l  .readiry disclose the improper motive behindthe Appel la te Div is j -on,  se-cond Depar tmentrs  
-ac€ions:  

i ts  actuarknowredqe of the substantive neri i .  of the Art icl-e 78 proceedi-ng,which, i f  reviewed by an independ.nt tr ibunair-rorria ult inateryresult in crirni_nar prosecutioh and riabi_l i tv '  or- tn" ApperlateDivision, second Depbrtment justices Gvotved in the underryingproceedings under  A.D.  #90-00315.  cer ta in ly ,  . r "=t i " "= Thompson,SuII ivan, Bracken, and BaIletta knew-_-_g€__jheir own personalknowredge- - tha t  t he  f i l es .un fe r  A .D .  #90 -oo31s -d ; ;umen t  an  on_going pattern of heinous ' iudiciar rnisctnduct and ci irninar acts,mandat ing the i r  removaL f r6n of f ice tsee p.  6  of  my Jury L9,  1993Memorandum of  Law).

in ter  a l ia ,  the Appel1ate
and perpetuation of an

2 att lrough events subsequent to _the september 20, i_993Judgrment (Exhibit 'A") showed, uriequivo;arty, tnit  ine uasis uponwhich- the Appellate Division, sEEoif,:Department dismissed theArt ic le  7g proceeding-- to  wi t , ' lh"  =rpp"="b ex is tence of  a  remedyin the underry ing pfoceeding-- rwas " i - rh  is  an outr ight  r ier ,  theAttorney Generar continued t.o ignore. ait evia""l l ; ; ;  proof on thesub jec t  and  pe rs i s ted  
.  i n  

- rna r i f f  
f a rse  u r i  co rnp re te ryunsubstantiated claims to the contraiy'.



Comm. of Judicial Conduct Page Five

inter im order3 of  suspension of  my profess ional  r icense-_which,at the t ime it  was issued on _J_une-Li, r-99r-, that court, ]<new to befraudutent and jurisdictionarry *roia-11 fi"! nighligntea by itsfairure to sta.te_ an.y reasons ror the interim--=i=iJr,rio, in itsorder ,  in  v iorat ion of -  -  t ! "  apperrate o i , , r - i -= ion,  secondD e p a r t m e n t ' s  o w n  r u l e s  ( 2 2  N . y . c . h . n  s 6 9 1 . 4  ( 1 )  ( 2 )  )  a n d  t h ecomprete absence .of -any evicrentiary f indings, in violation ofcontro l l ing decis ionar  taw of  th is  dt "L" ' "  n igheJ cour t ,  Mat tero f  N u e v ,  6 1  N . y . 2 d  5 L 3 ,  4 7 4  N . y . 5 . 2 d ,  7 I 4  ( L 9 g 4 ) .

Notwithstanding the court_,of Appealsr supervening decision inMa t te r  o f  Russako f  f  ,  72  N . . y .  2d , ' ' s2 ; ;  583  N .  y .  s .26  s49  (Lss2 )  ,which reiterated that interim r""p""Ji"" orders without f indingshad to be vacated es a matter or ' .  I iw, and that ttrere must be aprompt post-suspension hearingi 
- i lEE' 

no hearing has been heldpr ior  thereto,  the f i les under  A.D.  #90-oo31s-  show that  theApperlate Division, second_ Departrnent, o{i tno.rt 
-r"u=o.r, 

persistsin refusing to vacate the June- t4, rggr i"Grr; ="=p!"=ion order--arthough the record demonstrates that my right to-vacatur of myin te r im  suspens ion  i s  i n  _a r r_ respec ts .a .  f o r t i o r i  t o  t ha t  o fattorney Russakoff. The Apperrat6 Division, second Departmentfurther refuses to direct a post-suspension i l""r i ; ; ,  artnough nohearing was ever afforded ne 
-prior 

i ; ;y suspensionl '  contrary tomy rights under the CPLR, i t  iras also t irreatened me with cri_minalcontempt i f  r rnake any further notion without prior judiciatapproval .

The f i res under  A.D.  #90-00315 r -eave no doubt  but  that  thejust ices of  thg Appel ia te.  o iv is ion,  second Depar tment  haveenproyed the i r  jud ic iar  o f f ices to  .ar run. .  u l ter i6r  re ta l ia torygoals ,  there being not  the s l ightest  factuar  " r - iegar  bas is  forany of the Orders issued thereunder.

Thus,  the refusar  of  the just ices of  the Appel ta te Div is ion,second Depar tment  to  d isqual i ty  themserves f rom adjudicat ing anArt ic l -e  78 proceeding cn i r ren j ing ah; i r  own orders under  A.D.#90-oo3-L5 represents rnore than an-  abst iact  e th icar  v io la t ion ofthe rule proscribing 'rthe appearance of inprop-.- iety,,.  I t  is adel iberate obst ruct ion of .  lust ice--ana ucover-up, ,  to  preventexposure of crirninal activity 
!v .tne _Appelrate oivision, secondDepar tmen t  under  A .D .  #so -ooJ rs j  i t se t r  t ons t i t u t i ng  ye t  ano the rcrime (obsrrucrins covernmentar Ad*i;i;r;;;j-rT: penar Laws l e s . 0 5 )  .

The fact that Justice Thompson
Comnission on JudiciaL Conduct - is .  a  long-standing member of  the

obvious ly  requi res h is

Sep tember  19 ,  ! 994

suspension Order is annexed
suppor t  o f  ny  Ju Iy  2 ,  1993

3 rhe June !4,
as Exhibit , 'A-1rr to my
Order to Show Cause.

l-99L interirn
Af f idav i t  in

I
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Septenber  19 ,  Lgg4

disqual i f icat ion f rom any considerat ion of  th is  compla intinasmuch as Justice. Thompson rras not onry the Fr"=iairrg Judge ofthe Appellate Division, becond Department paner which refused torecuse i tser f  f rom adjudicat l lg  saesow;r  
,v . l  Mangano.  et  a t . ,  but ,as hereinabove cited, had tr i is every orderunder  A.D.  #90-OO3t_5 chal lenged there^ in.

The commissionrs Annuar Report appends a copy of the chiefAdministrator I s Rures coverir ing Ji l l i" i"r co'd't t .- Thus, thepubric has a r ight to expect tne comrni-ssion io- enrorce Rures1 0 o . 2  a n d  l _ o o .  3  t h e r L i n .  g o r " r n i ; ; - - - , ; i r p r " - p r i e t y n  a n drrdisquall f ication" by taki_ng ais; ipri ; ; ;y steps against violatorsof Rure i-oo. 2 and roo.-s--nosd ""p.icia-r-iv li"-i"=t JusticeThompson.

Prainly, if the personar friendships that have deveroped betweenJustice Thompson and other commission members during his tenure,wourd interfere with the commission,s ;;;;.r l;; ' ia= starurorydutv to invesr igalg ?ng punish nin anJnis co-conspir i "g- j ; t ; ; ; t=of  the Appel late oiv is ion,  second Department,  the commission must
$i:g::l i :I. 

t.="rt and request the iovernor 
.ro 

appoinr a speciar

For your information, r annex as Exhibit ,B-1, a . eopy of nycredentials 
.a.= - -t lt.y appeared in the L989 editron of theMart indale-Hubber i ls Law-directory.  tnat  publ icat ion gave me i tshighest rating of 'Avr for both integritv ina--"o*!"t".,". in arrthe many years in which r maintainJd ry. gvrn private practiceuntir ny r-991 interim suspension. aaa-it ionar-iv-, ' r annex asExhibi t  r rB-2'r .  a copy of  a t i t ter  r rorn ihe Ferrow; i  the AmericanBar Associat ion,  announcing my erect ion to that  d ist inguishedbody in j -989. As indicatea uv that ret ter ,  such erect j -on is anhonor reserrred for rrless than one-third of one per cent of thepracticing bar in each state'l

As  re f lec ted  by .  .  my Mar t indare-Hubbe l r rs  l i s t ing  ,  T  haveconsiderabre expert ise on the subj"" i  or  judic iar  standards.  rnr97z'  r  became the f i rst  hroman-to ie appoi-nted ; ;a- ienber of  theNew York state Bar Associat ion's commi[ t""  on Jud. ic ia]  select ion,a position in which r served !o, "i;;t y-ears, interviewing andevaruat ing the quar i f icat ions.of  everf  canaiaat"  for-our Court  ofAppeals,  the four Appel late Div is ions'and the court  of  c la ins.
r beri 'eve the within transmittal should more than suffice toes tabr ish  the  abso lu te  d isqua l i i i " " t i "n  o r  

- - tne  
Appe l la teDivision, second, Department riom--iJjuaic"ti"g *-v' Article 7gproceeding against  i tserf  and i ts 

-  
to leranc-e "r  a regalryinsuff ic ient  d ismissal  mot ion or-- i ts at torney, tn" AttorneyGenerar.  However,  for  ver i f icat ion of  that  

-  
t ranch of  th iscomplaint that charges the Appelrate oivision, 

-s""""a 
Departmentwith compl ic i ty in tne Attorney Generarts per jur ious dismissal



motion and with misuse of lt= Judlcial office for ul-teriorretariatory ends, your investigation rl+i i"-q-"-i*, '  inter 
-i lb;

the  f i res  under  A .D.  #90-00315.  r  awa i t  v " , , i - r lq l " " t  fo r  suchf i res,  which,  in the meant i rne,  wi l l  be readied for t ransrni t ta l .
r would note that when the Apperlate Division, second Department,issued its June L4, 199r- susplnsion oralr, t imrnediatery moved tovacate i ! ,  arg_uing, inter.al ia,  that  such =.r=p"r ,=ion r{ras ' rswif t
retributionrr for ny judicial rwhistle-blowi|gr .= pro bonocounseL in the case of 9as@. 

-rf,at 
l.=", broughtin L99o on beharf offinterest, charrenged thedisenfranchisernent of voters in the Ninth .t lai"i"r District,resulting from ? corrupt polit ical deal made in j-98t between thereaders of  the two majbr part ies in th;  Ninth.ruaic iar-  Distr ict .By said dear,  which was 

-put 
in wr i t inq,  party leaders cross-endorsed seven_judgeships ove-r a three-year period, incruding thew e s t c h e s t e r  s u r _ r o g a t e  j u d g e s h i p ,  L o n t f a c t e d - f o r  j u d i c i a rresignat ions,  a ld . lgreed- to a i r j r i t  of  juaic i i r  patronage.castracan v. colavita also challeiged the irrlgiuv conductedjud ic ia l  nominat i "g  convent ions , -  a t  wh ich  the  dear  wasimplemented, ?nd the pel jur ious t" t i i r i "ates- oi-  nominat ion,farsery attesting to cornpti ince with niection-iir i"q.r1."*ents.

This connission. dismissed, wrthout investigation, ny docunentedconplaints as_ _to . the judic ia l  , ,cover-uprr  that '  took place incastracan v.  coravi ta and in_the companion case of  sady v.  Murphyto protect the judges, wourd-be idages. ; i l- p"i iE car readersinvorved.  The conrn iss ion ,  r i r l ' r l=e ,  d ismissed,  w i thoutinvestigation, my documented 
'compriinis 

against supreme courtJust ice samuel G. Fredman, credi t -ed as " th;  chief  archi tect , r  ofthe dear,  who was also i ts pr incipal  benef ic iary- . - -

such dismissars of. my aforementioned prior compraints--withoutinvestigation--notwithstandi-ng a"r""nl"tirr eviderice snowea primafacie judiciar misconduct--his_;racry ernuolaened the ApperlateDivis lon,  Second Department, ,  rda bt- ;  judic iar  member of  th iscornmission, to act. as if i t were 
"atrove 

the raw and rures ofe th ics .

The commissiolr: .handling of this profoundly serious and far_reaching complaint  wir l  test  wheth6r one or i ts own judic iarmembers wirr  be herd accountable for  fa i l ing !o- . in"r .  to thefundamental ethicar and legal standards that in:-s commission wasconst l tut ional ly created to enforce.
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Very truly yours,

DORfS L. SASSOWER, Director
Center for Judicial Accountabil i ty


