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Respondent -Respondent . .  : "

coNsrAIvrrNE A. spEREs, dn attorney duly l icensed

pract ice law in the state of  New york,  af i rms under penal ty

per jury that :

1 -  f  am an Assis tant  At torney Genera l  in  the of f ice of

E1iot  Spi tzer ,  At torney 'Genera l  o f  the State of  New york,  a t torney

for the respondent-respondent herein. I  submit this aff irmation in

opposi t ion to  a mot ion by Elena Ruth sassower ( ' .sassower, , )  that

seeks to  (1)  in tervene in  the referenced appeal  as of  r ight ,  by

leave of  Cour t  or  as an amicus cur iae;  (2)  ad journ the scheduled

oral argument of the referenced appeal so that i t  can be heard

toge the r  w i th  the  appea l  i n  Sassower  v .  commiss ion  on  Jud ie ia l

C o n d u c t ,  f n d e x  N o .  1 0 8 5 5 I / 9 9  ( S u p .  C t .  N . y .  C o .  1 9 9 9 ) i  a n d  ( 3 )

d isqual i fy  the of f ice of  the At torney Genera l  as counsel -  for

respondent-respondent in this appeal

2- Sassower has fai led to demonstrate any entit lement to

in tervent ion as of  r ight  under  CPLR LO72(a)  (1)  because no s tatute

confers an absolute r ight  to  in tervene.  Moreover ,  cpLR ro: -2(a)  (2)

to

o f



does not  prov ide a basis  for  in tervent ion as

al though the issues presented in  both appeals

of  r ight  beeause,

are s imi lar  and a

for  which

inte:rrention by

made in  a t imely

decis ion in  the Mante l l  appeal  may impact  the arguments presented

in and the outcome of  sassower 's  appeal ,  sassower is  not  bound by

the judgment and there is no evidence to support her belief that

Mr .  Man te11 ,  a  l i censed  and  p rac t i c i ng  a t to rney ,  i s  i ncapabre  o f

represent ing h is  in terests  adequate ly .  Fur t .her ,  cpLR ro: -2 (a)  (3)

does not  apply  s ince the two lawsui ts  do not  involve d isputes

between Mante l l  and Sassower over  proper ty  or  conf l ic t ing c la ims

for  damages.  Sassower 's  c la im for  in tervent ion as of  r ight  should,

the re fo re ,  be  den ied .

3-  Leave to  in tervene should a lso be denied.  CPLR 1Ol-3

provides that intervention by permission may be granted upon a

"t imely motion" when the proposed inte:rrenor,s claims have a eommon

quest ion of  law or  fact  wi th  the main act ion.  Addi t ional ly ,  cpLR

1013  p rov ides  tha t ,  i n  exe rc i s ing  i t s  d i sc re t i on  to  g ran t

in tervent ion,  the cour t  should consider  whether  the in tervent ion

wil l  unduly delay the determination of the action or prejudice the

r ights  of  any par ty  to  the main act ion.  Moreover ,  cpLR l_oL4

requires that a motion to intervene ..shal_l be accompanied by a

proposed p leading set t ing for th  the c la im

intervent ion is  souqht . , ,

4 .  He re ,  Sassower ,  g  mo t ion

permiss ion shoul_d be denied because i t  was

for

noE



manner and does not  comply wi th  the mandates of  cpLR 1014.

5.  By her  own admiss ion,  Sassower has been aware of  Mr.

Man te l l ' s  A r t i c l e  78  p roceed ing  s ince  ea r l y  oc tobe r ,  rggg  - -  nea r l y

one  yea r  ago .  sassower  A f f . ,  f l  36 .  r t  f u r the r  appears  tha t  she

has been in  eontact .  wi th  Mr.  Mante l l  f rom ear l -y  october ,  : - :ggg to

date (Mante l l  notar ized the Sassower af f idav i t  on September 2L,

2000)  and,  presumably,  knew about  the br ie f ing scheduLe for  h is

appeal .  Yet ,  Sassower wai ted unt i l  the e leventh hour  af ter  the

submiss ion of  a l l  br ie fs  and the schedul ing of  the argument  for

october  24th to  seek permiss ion to  in tervene.  Sassower,s

appl icat ion for  in tervent ion is  unt imely  and should be denied

because Sassower should have made the appl icat ion pr ior  to  the

per fect ion of  Mante l l 's  appeal .  The Commiss ion is  ent i t led to  have

the Mantel l  appeaL heard without the approximateLy four month delay

tha t  Sassower , s  schedu le  w i l l  r equ i re .

6 .  Add i t i ona l l y ,  Sassower ' s  mo t ion  does  no t  a t tach  he r

proposed br ie f  on appeal .  fnstead,  she merely  s tates that  she wi l l

f i le  i t  on December 23,  2ooo the last  day that  her  appeal  may be

per fect .ed.  Sassower Af f  . ,  f l  2 .  Accord ingly ,  in t .ervent ion pursuant

to CPLR l -01-3 should be denied due to  Sassower 's  fa i lure to  comply

wi th  the requi rements of  CpLR 1Ol_4.

7 - Sassower alternatively asks for permission to appear

amicus eur iae.  Again,  th is  appl icat ion must  fa i l  because Sassower

has fa i led to  at . tach her  proposed amicus br ie f  for  th is  Cour t . ,s



rev] -ew.

8.  rn  any event ,  d f though the decis ion of  whether  to

accept  the  amicus  br ie fs  i s  a  mat t .e r  ves ted  to  the  d i -sc re t i -on  o f

t he  cou r t ,  t he  commiss ion  submi t s  t ha t  " [ a ] s  a l l  poss ib le  po in t s  o f

view are represented by eounsel in this proceeding, nothing wil l  be

served by a l lowing addi t ionar  appearances. , ,  Mat ter  o f  Mayer ,  110

M i s c . 2 d  3 4 6 ,  3 5 1  ( S u r r .  C t . ,  N . y .  C o .  1 9 8 1 ) ,  a f f  , d  9 2  A . D . 2 d  7 5 6

( 1 9 8 3 ) .  A e e o r d  R o u r k e  v .  N - y . S .  D e p , t  o f  C o r r -  S e r w i c e s ,  1 5 9

M i s c . 2 d  3 2 4  ( s u p .  c t . ,  A l b a n y  c o .  1 9 9 3 )  ( r e j e c t i n g  N e w  y o r k  C i v i l

L iber t ies Union 's  amicus appl icat ion " inasmuch as pet i t ioner ,  s

content . ions have been fu l1y and ably  presented, ,  )  ,  a f  f  'd  o ther

g rounds  ,  20L  A .D .2d  I79  (3d  Dep ,  t  I g94 )  .  Sassower ,  s  un j_ la te ra l

c la im that  Mante l l  is  not  . .adequate ly  protect  t ingJ h is  oh/n

interest ,  le t  a lone the larger  publ ic  in terest  a t  s take in  th is

appea l , "  sassower  A f f . ,  f l  6 ,  does  no t  requ i re  a  d i f f e ren t  resu l t

s i -nce sassower is  not  an at torney and,  therefore,  lacks the

capacity to appear in this appeal pro hono pubfico or on behalf of

anyone other  than hersel f  .  s -e-e Jud.  L .  s  4zg.  Accord ingly ,  th is

Cour t  should,  in  i ts  d iscret ion,  deny sassower,  s  appl icat ion for

leave to  appear  amicus cur iae.

9-  Sassower a lso a l ternat ive ly  asks the Cour t  to  ad journ

the date for oral argument on the Mantel l  appeal so that i t  can be

heard together  wi th  her  appeal ,  i f  and when she f ina l ly  per fects  i t

on  December  23 ,  2000 .  sassower  A f f . ,  nz .  The  commiss ion  opposes



the requested adjournment of the oral argument date. Although

Mante l - l  notar ized sassower,s  af f idav i t ,  he does not  express ly  jo in

th i s  app l i ca t i on  fo r  an  ad jou rnmen t .  S ince  the  pa r t i es  to  th i s

appeal are ready to go forward, the requested adjournment should be

den ied .

10.  F ina l ly ,  Sassower has asked th is  Cour t  to  d isqual i fy

the At torney Genera l  f rom represent ing the Commiss ion on th is

appeal and to impose sanctions against the Attorney General and the

commiss ion  fo r  i t s  ac t i ons  i n  t he  Man te l l  appear .  sassower ,  s

application is based upon her unsubstantiated al- l-egations of fraud

by the Assis tant  At torneys Genera l  handl ing both her  case and the

instant  appeal ,  which seem to s tem f rom sassower,s  bel ie f  that

decis ions that  go against  her  are . . f  raudulent , ,  ra ther  than

precedent  a coneept  whieh,  accord ing to  sassower,  even Mr.

Mantel l  is too "overburdened,, to appreciate and that the

At torney Genera l 's  re l iance upon such cases is  a  * f raud upon the

c o u r t . "  N o t i c e  o f  M o t i o n ,  f : ;  S a s s o w e r  A f f . ,  f l  5 .

\  11 .  sassower ' s  ea r l i e r  cha l l enge  the  au tho r i t y  o f  t he

At torney Genera l  to  represent  the Commiss ion in  her  Ar t ic le  79

proceeding was f la t Iy  re jected by the supreme cour t  and. ,  a

for t ior i ,  i t  should be re jected here,  where she is  not  even a par ty

to the appeal .  The Commiss ion is  ent i t led to  such representat ion

and the At torney Genera l  is  s tatutor i ly  author ized to  defend th is

p roceed ing .  Execu t i ve  Law S53  ( l _ ) ;  Sassower  v -  S igno re l l i  ,  99



A . D . 2 d  3 5 8  ( 2 d  D e p ' t  r 9 B 4 ) ;  K i l c o i n  v .  w o l a n s k y ,  7 s  A . D . 2 d  L ,  ! 2  n .

7  ( 2 d  D e p ' t  1 9 8 0 ) ,  a f f  , d  5 2  N . y . 2 d  g g 5  ( 1 9 8 1 )  ( a  p l a i n t i f f  , s  m o t i o n

to d isqual i fy  the At torney Genera l  f rom represent ing the defendant

State of f ic ia l  suggests "someth ing more than a concern over  lhe

A t to rney  Genera l ' s  e th i ca l  pos i t i on .  Ra the r ,  i t  bespeaks  he r

con t i nu ing  e f fo r t  t o  ha rass  and  pun ish "  t he  o f f i c i a l ) .

12 .  L i kew ise ,  Sassower ' s  mo t ion  fo r  sanc t i ons  under  22

NYCRR Par t  130  i s ,  i t se l f ,  f r i vo lous  and  shou ld  be  den ied ,  w i th

cos ts .  rndeed ,  sassower ' s  e f fo r t  t o  i n jec t  he rse l f  i n to  th i s

appeal  a t  th is  la te s tage and to c lu t ter  i t  w i th  the unre lated

issues that she wishes to address in her appeal l ike the manner

in  which the At torney Genera l  ass igns cases and responds to

sassower ' s  Fo rL  reques ts ,  sassower  A f f . ,  f l f l  3G-45  re f rec ts  the

need for  Just ice wetzel 's  order  en jo in ing sassower . . f rom

inst i tu t ing any fur ther  act ions or  proceedings re la t ing to  the

issues decided here in. "  Sassower v-  Commiss ion on Judie ia l  Conduct ,

r n d e x  N o .  1 0 8 5 5 7 / 9 9  ( s u p .  c t .  N . y .  c o .  L g g g )  ( a t t a c h e d  h e r e t o  a s

E x h i b i t  A  a t  5 ) .

WHEREFORE, sassower 's  mot ion should be denied in  a lL

w i th  cos ts  and  d i sbu rsemen ts .respec ts ,

Da t .ed : New York, New York
S e p t e m b e r  2 7 ,  2 0 0 0

CONSTANTINE A.
Assis tant  At torney Genera l


